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THE FINANCIAL OPERATIONS AND ARRANGEMENTS 
OF PUBLIC AND PRIVATE CORPORATIONS 




CITAPTEE 1. 


GENERAL POWER TO INCUR PECUNIARY LIABILITY— PUBLIC 


CORPORA 

§ 1. General rules applicable to pub- 
lie corporations. 

2. Distinction between public anti 

private corporations. 

3. Borrowing nioiu'y. 

4. The United States Supreme 

Court on. borrowing money, 
n. The New Jersey Court of Erroi-s 
and Appeal's on borrowing 
money. 

6. Tastie of ncffotiable securities. 

7. Power of Indiana cities to issue 

bonds. 

8. Miscellaneous rules as to issuing 

bonds. 

0. Bonds i'ssued for the erection of 
a county court houw*. 

10. Funding county indebtedness 

by issuing interest-bearing 
bonds. 

11. Issue of bonds to pay subserip- 

tiou to stock of railroad cor- 
porations. 

1 2. Notes or warrants to cover funds 

to bo &<‘t aside in future 
taxation. 

13. The issue of scrip. 

34, Purchase of real estate for erec- 
tion of public buildings on 
time. 

15. Erection of town buildings. 

16. Purchase of sites for erection of 

and repair of school build- 
ings, 

17. The same subject continued. 

18. Purchasing on credit, 

19. Building and repair of bridges. 

20. Incurring liability under Cali- 

fornia statutes. 

21. Incurring liability under Indiana 

statutes. 


/nONS. 

i 22. Incurring liability uuder Kansas 
statutes. 

23. For lighting the streets of a 

city. 

24. Contract on time for lighting 

Mre(*ts. 

25. Caring for the indigent, etc. 

26. Employment of physicians for 

the poor — Indiana statute 
eoiistrued- 

21. Expenses connt*(*ted with epi- 
demic diieasos, 

28. For what towns may not be made 

liable, 

29. Expenses of a committee to se- 

<*ure legislation. 

30. For the payment of bounties to 

\ olunleers. 

31. Yalidating a contract of village 

trustees. 
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34. Illustrntiona of wTongfxiliy in- 

curred liability. 

35. Purchase of cemetery grounds. 

36. Erection of crematory for 

garbage. 

37. Use of privtite property for 

sewers. 

38. Detection of criminals. 

39. Aiding private corporations. 

40. Subscription to capital stock of 

railroad corporation. 

41. Power of the legislature as to 

compensations in such mat- 
ters. 

42. Constitutionality of legislation 

authorizing such aid* 
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§ 43. In what respoct the power of the § 64. When a public corporation is 
municipality is restricted. bound for legal services. 

44, Subscription for less than the 55, Employment of counsel for de- 
amount voted. fense of officers. 

46, The effect of subsequent Icgisla- 36. Indemnity for expenses of liti- 
lion upon such a subsoriptiou, gation. 

46. Statutory authority to construct 57. When a public corporation is 

a railroad. iiot bound for professional 

47, Constitutional provisions con- services of an attorney. 

btruecl. 68. The same subject continued. 

48, What is not a work of “ internal 59. What contracts with attorneys 

inipiovcment ” in the mean- ai‘c contrary to public policy, 

ing of N(‘brasku statutes. 60. Limitations upon the indebted- 

49. What is such a work. ness to be iucuried. 

50. Contracts of guaranty, 61, The same subject continued. 

51, Employment of agents or at- 69. Limitations upon power to incur 

torneys. indebtedness — procuring a 

62. Contracts for legal services — supply of water. 

when allowed. 63. The same subject continued. 

63. Contracts for legal services— 64. Donation of bonds to aid in de- 

how made, veloping water power. 

Section !• General rules applicable to public corporations. 
— All public corporations are limited to tbo exercise of those pow- 
ers wliicli are expressly granted or which are necessarily or fairly 
implied in or incident to the powers expressly granted, or which 
are essential to the declared objects and purposes of such cor- 
porations.^ Corporations and their officers can only act within 
the set»pe of the powers conferred by their charters, and such 
powers are to be constraed strictly.^ A municipal corporation 

'Town of Harwood v, Hamilton, purposes. Hence power to borrow 
(1883) 13 Briidw. 368; Cook County money or create indebtedness is not 
MeCrea, 93 HI. 286; l?coi)le Vil- an incident to such local governments, 
lage of (3rotty, 98 III, 180; Petersburg and the power cannot be exercised un- 

Metzkcr, 21 111. 205; Schott w. People, lc.ss it is conferred by their charter, 
89111, 105. In Law r. People, (1877) 87 ami no one has the right to presume 
III. 886, Uie Srtupreinc Court of Illinois the existence of such power, and per- 
said upon the power of municipal cor- sons proposing to loan money to these 
porations; *‘Thelawia, andallper-sous bodies must seo that the power 
ore pieaumed to know it, that inunhi- exists.’* 

pal bodies am only exercise such pow- ® Minturn 'c. Larue, 28 How. 436; 
era as are conferrc*d upon them by Thomson Lee County, 8 Wall. 827; 
their charters, and all persons dealing Thomas City of Eichmond, 12 Wall, 
with them must see that tho bt)dy has 349; Clark «, Davenport, 14 Iowa, 494; 
power to perform the proposed act. Merriam v, Moody’s Exrs,, 26 Iowa, 
Such corporations are created for 188; Klchol®. Mayor, etc., 9 Humph, 
goYemmental and not for commercial 252; Leonard o. Canton, 86 Miss. 189; 
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has no general aiithoritj to exchange i^roniises \vith otlier cor- 
porations or persons ; its eontracts to bo valid, must bo within the 
scopo of the authority conferred upon it by law and for innnici- 
2)al purposes.' A municipal corporation, as a general rule, eau' 
not incur any liability not authorized by the statute charter by 
which it is created.® Counties, in the ahaenco of legislative 
authority, hav(* no power to borrow money and^ exeente their 
obligations for the loan, notwithstanding a pnr])ose to apply the 
money to the use of the public.® The statutory grant in Kansas 
to county cominis-hioners to borrow money to meet (‘urrent 
expenses, when a dellcit exists in the county revenue, only author- 
izes a borrowing when the deficit Jjas actually occurred.^ 

§ 2. Distinction between public and private corporations. 
— Political C{U’porations, in their organization and purposes, are 
essentially different from private corporations. Tlic former are 
created to aid in the government of the peo])Ic, the hitter to i)ro- 
moto trade, manufactures and a variety of other interests. Pri- 
vate corporations are usually endowed with all the powers and 
rights of an individual, so far as they can be conferred. And the 
power to contract debts and to issue ovideiiccs of the saino is an 
incident e<pially attending their creation. When authorized to 
perform an act, unle.ss restricted hy the charter, they may employ 
the means and perform the act in the hame manner that might be 
done by a private individual. This is necessarily so to effectuate 
the ])urpose of their foundation vdth most private corporations. 
Municipal corponitioiis, however, being created for purposes of 
government, and authorized as it were to exercise, to a limited 
extent, a portion of the power of the state government, have 

Douglass T. Placcrvillp, 18 (’al. 643; “Whrelorr. County of Way uc, (1890) 
Argonti ». San Fninciseo, 16 Cul. 353, 133 111. 599; fi. c., 24 N. E. llep. 635, 
383; Wallace r. San Jose, 29 Cal. ISO; affg, 31 111. App. 399; Cook County ®. 
City of Lafayette Cox, 5 Ind. 3H; McCrea, 93 III. 336; City of Cha.ni- 
Bank Chillicollic, 7 Ohio, 31, pt. II> paign v, Harmon, 98 111. 491; Schott 
Collins t?. Hatch, IS Ohio, 623; KylctJ. d. People, 89 111. 193; People u. Yil- 
Malin, 8 Ind. 31; Wilhircl v. Killing- lage of Crotty, 93 111. 180. 
worth, 8 Conn. 247; Brady Mayor, * Crittenden County Courts). Shanks, 

etc., 20 K. Y. 313; Hodges v. Buffalo, (1889) 88 Ky. 476; s. c., 11 S. W. 
3Denio, 110; Halstead /». Mayor, etc., 3 Rep. 468, 

y. 430; Boom v. Utica, 2 Barb. 104. * Lewis «>. Comanche County, 35 Fed. 

^ C 00 I 4 ET, J,, in Thomas c. City of Rep. 343. 

Port Huron, (1873) 37 Mich. 320 



6 general power to INOITR PECUNIARY LIABILITY. [§ 3 

always been held to aet strictly within their charter. It is to them 
their fundamental law, and their power is only co-extensive with 
the poM^er granted. Not being essential to tlie purposes and 
object of their creation, without an expi*ess grant of power for 
the inirpose, they have no authority to contract debts, binding 
upon the ])()dy or individual residing within iheir limits. Such 
H power being unusual when they are created, and usually being 
conferred, if at all, by special enactment, and all per&ons familiar 
with the fact, it is but natural that those who deal with them, or 
in their obligations, should see to it that the body possesses the 
power to hind itself for their payment. On the other hand, the 
object of private corporations usually renders it necessary that 
they should transact such business as may involve the necessity of 
incurring debt. 

§ 3. Borrowing money. — In a case arising in Ohio, frequently 
cited us authority, the Supremo Court of that state lield that a 
town eorporatiou, invested with the powers usually conferred 
upon such bodies, could enter into a contract for a loan of 
money to bo used ])y the town, which would bind the corporation 
for repayment, although no express power to boiTOW money be 
given in the law iucorporating the town,^ The court upheld the 

U^residont, etc., Bmikof Cliillicotlie Le, as is insisted by counsel, a 

!May(<r, etc., Town of Cbillicothu, tial hgtdttim yw/oer, or, according to 
(I88ti) T Ohio (Pt. II) 31. It was said niy appi’ebension of the subject, an in- 
by Hrrcmu>cK, fT., delivering the opin- cideiit to legislative power, and, if it 
ion for the court, after referring to heeumc necessary for the safety and 
certain provisions in the charter of the ecm’v onience of the town, or to carry 
town: “Prom these extracts it will he into effect the power grauted to pur- 
seen that this corporation, as by that chase real or personal estate, or to 
law conbtituted, had legislative power; erect or repair public buildings, to bor- 
this power, it is true as restri(*ted to row money, there could he no ohjec- 
such powers as should seem necesMiiy tion to passing a law or ordinance to 
for the internal safety and eonveniem^e 1 hat effect, When passed, it would be 
of Said town of Ohillhothe, and 1 * 1 - obligiitory on the corporation, and the 
stricted, too, so far that the laws made money procured would constitute a 
and published should not he contniry debt which the corporation must dis- 
to the laws of the state or of the UnittHl charge. Such law would contravene 
States, It had the power further ‘ to no principle of the Constitution or laws 
purchase, receive, possess and convey of the state or of the United Stales, or 
any real or personal estate for the use any principle contained in the charter 
of the town, to erect and repair public of incorporation. To effect other sub- 
buildlnga for the benefit of said town,’ jecfta fobjeefca?] than those specified in 
etc* If the power to borrow money the charter, money could not with pro- 
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power of the corporation to borrow money as incident to the 
)>owers expressly granted in the charter of the town. But a 
municipal corporation in Ohio has no power to borrow money 
('xcept ill conformity with tlie statute of that state, which pro- 
vides that ‘‘all bonds issued under authority of this cUa})tcr shall 
express upon theii* face the purpose for wliicli they were issued, 
and under what ordinance,” and another statutory provision that 
sucli bonds shall be advertised and sold a( auction to the highest 
bidder.^ 


§4. The United States Supreme Court on borrowing 
money. — A majority of the Sujiremo Court of the TJiiitod States 
has held ihat the jiower to borrow inouoy Joes not belong to a 
municipal corporation us an incident of its creation. To bo pos- 
sessed, it mu'st be conferred by legihlation either express or 
implied. IndebtedneKSs may bo incinTod to a Jiuiitod extent in 
carrying out the t)bjccts of the incorporation. For its payment, 
however, the corporation must look to and rely on taxation, the 
legitimate mode of raising the funds for the purpose.® 


priety be borrowed * v- 
amendment to the charter conferrcil 
upon the mayor and common council 
the power to pass and publish all such 
laws and ordinances aa to them slaill ap- 
pear neoe’ssary for regulating the 
streets, alleys and highw'aya, and tor 
cleansing, raising, dminiug, pa\ing, 
turn piking or otherwise keeping the 
same in repair. ^ If, in effecting 

any of these objects, il become neces- 
sary to borrow money, the <‘orpoiutioii 
might with propriety do it. In one of 
the cases now hefore the court the 
money was borrowed expressly for im- 
provin g cue of the streets. For the ysxiv- 
pose of purchasing real eslatc, erecting 
and repairing public buildings, cleans- 
ing, raising, paving, draining, turnpik- 
ing and otherwise keeping streets in re- 
pair contracts must necessarily be 
made. Ultimate payment, it is true, 
must be made from taxation. But 
until money could be thus raised it 
seems to the court that it might be 
provided otherw'ise, and in noway bet- 


ter than by borrowing. And really, J 
cannot see the great difference whether 
a corporation shall be indebted to A. 
tor labor iu repairing streets or build- 
ings, or to li. for money borrowed to 
pay A. for the same labor. The moral 
obligution to pay would be the saim* iu 
either <'ase.” 

i^It. Adiuus, etc., Inclined liy. Ck>. 
r. City of Cincinnati, 25 Wkly, Law 
Bull. 91, llev. Bt. Ohio, ^ 5 ^ 27da, 2709. 

* Mayor e), Ibiy, 087:}) 19 AVall. 408. 
Justice BiivunEY in the opinion ren- 
dered by him for the majority of the 
eoxirl, said: “A municipal corpom- 
tion is a Mibordinato branch of the 
domeslic gov(*mnient of a state. It is 
instituted for public purposes only ; 
and has none of the peculiar qmdities 
and characteristics of a trading cor- 
poration, instituted for purposes of 
private gain, except that of acting in 
a corporalo ciipadty. Its objects, its 
responsibilities, and its powers are 
different. As a local governmental 
institution it exists for the benefit of 
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^5. The New Jersey Court of Errors and Appeals on 
borrowing money, — Soon after this niling of the Supreme 
C’ourt of tho TTnilod States, the Court of Eirors and Appeals of 
ITow Jersey held that ninnieipal corporations, in tho absence of a 
speeifie grant of power, do not, in general, possess the power of 
borrowing money, find that a note given by a town in ITew Jer- 
sey for an unauthorized loan could not be enforced, even though 
the money borrowed liad been expended for municipal purposes.^ 


tlio peoplo witliin it? corporate limits. 
The legi'='lature iuvt*j.ta it with such 
powers ns it deems adequate to tiie 
ends to be aooomplishecL The power 
of taxation is uaually conferred for 
fcUe purpose of enabling it to raise the 
necessary funds to carry on the city 
government and to make such jmhlic 
iniprovcmruts as it is authorized to 
rauko. As this is a power vrhich 
immediately affc'cts the entire con- 
stituency of the municipal body which 
exercises it, no evil consequences 
are likely to eubuc from its being con- 
ferred ; although it is not unusual to 
affix limits to its exercise for any single 
year. The power to borrow money is 
dilTorent; when this is exercised the 
citizens are immediately affected only 
by the benefit arising from the loan ; 
its burden Is not felt till afterwards, 
* * * The system of local and mu- 
nicipal government is copied in its gen- 
eral features from Hint of Englaxul. No 
evidence is adduced to show that tho 
practice of borrowing money has 
been tiaed by the cities and towns of 
that country without an act of Parlia- 
ment authorising it. Wo believe no 
such practice has ever obtained,” See 
Wells V, Town of Salina, 119 N. T. 
280; S. c., as K. E. Hep. 870. 

^Town of Hackettstown «, Swack- 
hamer, (1874) 87 NT. J. Law, 191 . Beas- 
ley, Ob, J., in an elabomto opinion, 
discussed the question in the follow- 
ing language: " At the present time it 
seema to be generally conceded that a 
private oorpomtiion, constructed with 


a view to pecuniary profit, has, by 
implication, when not in this particu- 
lar specially restricted, the power in 
question. The law was so held in 
this state, in tho case of Lucas u. Pit- 
ney, 37 N. J. Law, 321, and the same 
rule has been repeatedly recognized in 
other decisions. And this result is 
the appropriate product of the princi- 
ple that corporate powers which arc 
the necessary accompaniments of pow- 
ers conXen*ed, will be implied. In 
these instances the ability to borrow 
money is so essential that withoxit it 
the business authorized could not be 
conducted with reasonable efficiency, 
and as it cannot be supposed that it 
was the legislative intent to leave the 
company in so imperfect a condition, 
the inference is properly drawn that 
the power to raise money in this mode 
is inherent in the very constitution of 
such corporate bodies. Such a deduc- 
tion is simply, in effect, a conclusion 
that the lawmaker designed to author- 
ize the use of tho means fitted to ac- 
complish the purpose in view. It has 
been often said that the means which 
can be thus raised up by implication 
must be necessary to the successful 
prosecution of the enterprise, and that 
the circumstance that they are conven- 
ient will not deputize their introduc- 
tion. But the necessity here spoken 
of does not denote absolute indispen- 
sablencsa, but that the power in ques- 
tion is so essential that its non-existence 
would render the privileges granted 
practically inoperative or incomplete. 
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§ 6. Issue of neg:otiable securities. — A majority of the 
Siipreijuo Court of tho Uiiito<l States, while eoneodin/; that 
vouchers for money due, certilicates of indebtedness for borvicos 
rendered or for ju’opcrty furiiisliod for the uses of a municipality, 
orders or drafts drawn by one city ofticor upon anotlier, or any 
other device of tho kind used for liquidating tlic ainoiints legiti- 
mately duo to public creditors, are, of course, neccHsary instru- 
ments for carrying on the inacliinery of iniiiiicipal administration 
and for anticipating tho collection of taxes, looked upon the 
investing of such documents with the character and incidents of 
commercial ])npcr ho as to render them in the iiands of l)oym Jidi' 
holders ahsolnto obligations to pay, however irregularly or fraud* 


It is consequently obvious that a pre- 
sumption, restin,^ on suvh n btisis as 
this, must sprinsj up in favor of al- 
most. Iho entire mass of (‘ommercinl 
and manufacturing (‘orporatious, for 
without IliL* franchise to eiioct loans 
the <‘liartr*rod business could be but 
imperfe(*tly transacK'd. x\nd, yet, 
even in such instances, the usual in- 
ference that such an implied power 
exists may bo repelled by the language 
of the particular charter or the peeti- 
liar circumstauees of the case. In a 
word, tlu‘ rule of law in fjucstii)U is 
nothing but the discovery, by the 
courts, of the legislative intent, such 
intent having been ascertained by a 
construction of charters, as ap]died to 
the subject-matters. Taking this as 
the ground of our reasoning I am at a 
loss to perceive how it can he inferreil 
that a power to borrow nmney is an 
appendage to the usual fninchiscs 
given to municipal (‘orporations. 
Sucli a right cannot, in any reasonable 
sense, he said to he neccbsary within 
the mejining of that term as already 
defined. Under ordinary circum- 
stances it is not certainly indispensable 
as common experience demonstrates. 
In the great majority of instances the 
municipal affairs are, with ease and 
completeness, transacted without it. 
I do not wish to be understood aa indi- 


cating that uiidi-r certain special cf)n- 
ditions an opposite deduction may net 
be Icgitiimitc'ly drawn. It is plain 
that it is praclieabh' to impose a duty 
on a iniinicipalUy rcJiuiiing tho imme- 
diate use of Mims of money, and in 
such a bitmition the inference may be- 
come irresisliblc that it was intended 
that funds were to be provid<Ml by 
loiiii.s. My remarks ans 1 o bo restricted 
to that class of casts where charters 
are granted conlaimng nothing more 
than the usual francliiM*.s iucident to 
municipal corporations, ami under 
such conditions it seems clear to me 
that the power to borrow money is 
not to be de<luc<‘d. 1 have already 
said thnt it does not appear to be a 
necessary incident to the powers 
granb^d, for Huc‘h powers can be 
readily and efficiently executed in its 
ab*'«nce. It would be to fly in the 
face id all experience to claim that the 
onliuary municipal operations cannot 
he efficiently earned on except with 
the assistance of borrowed capital. 
Without any help of this kind, it is 
well known that our towns and cities 
have long been, and are now being, 
improved and governed. For the at- 
tainment of these ends it has not gen- 
erally been found necessary to resort 
to loans of money. The supplies de- 
riviid annually from taxation have 
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uleutlj issued, as an a])use of their true character and purpose ; 
as having the efteet of converting a numicipal organization into a 
trading company and putting it in the power of corrupt officials 
to involve ta political eouiTnuiiity in irretrievable bankruptcy. 
They liekl that no siicli power legally existed, unless conferred 
by legislative enactment, either express or clearly implied.^ The 


been found amply Bufllclcnt for these 
purposes. Consequently I am unable 
lo perceive any necessity to borrow 
money, under these conditions, from 
%vhicli the gift of such power to bor- 
row is to be imidied. It undoubtedly 
is clciir that if, as has been asbcrtcd, 
the ends of the municipal charter can 
be conveniently reached, without a re- 
sort to the device of raising money by 
loan, there is not the least legal basis 
for a claim of the pow(‘r to obtain 
funds in that way, Granted tlie fact 
that the charter can be executed with 
reasonable ease and with completeness, 
the conclusion is inevitable that the 
power in question cannot be culled 
into existence by intomlment, and, as 
I claiiu the fact to exist, 1 must, of 
ueeessity, reject the right of implica- 
tion in question.*' 

» Mayor r. Kay, (1«73) 19 Wall. 46S. 
Hr. Justice BaAiiLBY, in the opinion 
delivered by him, said: There are 
cases, undoubtedly, in which it is 
proper and desirable that a limited 
power of this kind should he conferred, 
as where some extensive public work 
is to he performed, the expense of 
whi(*h is beyt)nd the immediate re- 
sources of reasonable taxation, mid ca- 
jwble of being fairly and justly spread 
over an extended period of time. hJ uch 
cases, however, belong to the exercise 
of legislative discretion, and are tn 
be governed and regulated thereby. 
Where the power is clearly given, and 
securiUes have been issued in con- 
formity therewith, they will stand on 
the same basis and ho entitled to the 
same privileges as public beeiirities 


and commercial paper generally. But 
where tho power Aas not been given, 
parties must take municipal orders, 
drafts, certitioalcs and other documents 
of this sort at their peril. Custom and 
usage may have so far assimilated them 
to regular commercial paper as to make 
them negotiiiblo; that is, transferable 
by delivery or indorsement. This 
quality renders them more convenient 
for tlie purposes of the holder, and has 
undoubtedly led to the idea subse- 
quently, but, we think, erroneously, 
enteiloiiied, that they are invested with 
that other characteristic oJ’ commercial 
paper — freedom from all legal and 
equitable defenses in the hands of a 
hona fidti holder. But every liohler of 
a city order or ccrlidcate knows that to 
he valid and genuine at all it must 
have been issued as a voucher for city 
indebtedness. It could not be law- 
fully issued for any other purpose', 
lie must take it, therefore, subjecL to 
the risk that it has been lawfully and 
properly issued. His claim to bo a 
bonnjiffo holder will always be subject 
to this qualification. The face of the 
j)aper is notice to him that its validity 
depends upon the regularity of its is- 
>sue. The officers of the city have no 
authority to isstie it for any illegal or 
improper purp<we; another's acts can- 
not create an estoppel against the city 
itself, its taxpayers, or people. Per- 
sons receiving it from them know 
whether it is issued and whether they 
receive it for a proper purpose and a 
proper consideration, Of course, they 
are affected by the absence of these es- 
sential ingredients, and all suhsecpient 
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Supremo Court of Louisiana luia hold that, in the absence of 
express legislative authority, a municipal corporation has no power 
to utter unconditional oldigations to pay money. Such a corpo- 
ration may, however, issue evi<Ieiie<'s of liability for consideration 
received for ultimate puyiuent, depending upon conting^uieies 
which must have happened before any right of action cun accrue.^ 


holders tahe cumoiurc and arc alTcclcd 
by the banic defect. ^Mucli less can 
any precedent he foiuid (except of 
modern date and in this country) for 
the issue, by local civil authoriiics, of 
promissory notes, hills of exchan^^o 
and other eoimiu'rchil pnp( r. At a 
periud within the memory of man the 
l)ropobul of bucU ti thing would have 
been met with astonishment. The 
making of such papiTwas originally 
confined to nierchsints. But its great 
conveDieu<*e was the mctiiis of extend- 
ing its use, first, to all individuals, and 
afterwards to jirivatc corporations hav- 
ing occasion to make promises to pay 
money. Biding only themselves re* 
sponsible for the paper they iFsue, uo 
evil consequences can follow siillicient 
to counterbalance the conveniences and 
benefits deriv(»d from its use. T}u*y 
know its immunity in tlie )ian<ls of a 
bonafi(fe holder from all defenses and 
oquilica. Knowing this, if tlu‘y choose 
to issue it, no one is injuredbut them- 
selvc*3. But if city uud Itnvn ollieinls 
should have the power thus to biml 
their constitucucies it is ('Usy to ,s<*c 
wliat abuses might and probably would 
ensue. Wo know from experieiu'c 
what abuses liavebccni>nictieed where 
the power has been conferred. Fraud- 
ulent issues, poeulalions and embezzle- 
ments and the acctinmlution of vast 
amounts of indel)te<iuess without any 
corresponding public benefit have been 
rendered easy and secure fx’om merited 
punishment. The purpose and ob j(*ct 
of a municipal corponUion do not or- 
dinarily require the exercise of any 
such power. They are not trading 
corporations and ought not to become 


sncdi. They aro invested with i)ablic: 
trusts of a govcummcntal and adminis- 
trative character; they arc the local 
gcjvcrnmenls of the p<'oplc, established 
by them as their representatives iu the 
manag<‘inent and tnlmiiiistratiou of 
municipal alTains alTec ting the peace, 
good oid(*r and general well-being of 
the community as a poliiii'al Roeioty 
and distrht, and invested with power 
by taxation to raise the revenues u<'C- 
es'-ary for tliose iJtirposos. The idea 
that thej Lave the incidental power to 
issue an unlimited aniount of obliga- 
tions of bueh a eharaeler as to he irre- 
trievably biutUng ou the people, with- 
out a shadow of coiisiderutiaa in re- 
turn, is the grow'th of a modern inis- 
iNmcciUion of their true object and 
charuet(-r. If, in the exercise of their 
important trusts., tin* pow(‘r to borrow 
raom'y and to issue bonds or other eom- 
meix‘ial securities U needed, the legis- 
lature can easily «*onfL*r it under Iho 
j)rt)per limitations and restraints, and 
with proper provision for future re- 
payment. Without such autln>rity it 
<»annot be letjally exer<*is<^l. It is too 
dangerous a power to be exercised by 
all municipal bodies indiscriminately* 
managed ns they are by }>erROus whose 
individual responsibility is uot at 
stake.’’ 

* Newgnss V, City of Kew Orleans, 
(1890) 42 La, Ann. 108; s. i*., 7 So. 
Eep. 565. That a municipal corpora- 
tion inm not an in<'idental or implied 
power to make or issue negotiable pa- 
per, see New Orleans, M. & 0. E. K. 
Co. ». Dunn, 51 Ala. 1S8; Blackman v. 
Lehman, C8 Ala. 547. 
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§7. Power of Indiana cities to issue bonds. — A city in 
Indiana ha? power, under a charter authorizing it “to borrow 
money for the ubc of the city,” to issue bonds for money so 
borrowed,^ 

§ 8. Miscellaneous rules as to issuing bonds. — Municipal 
corporations in which power is vested by legislative grant to make 
expenditures for purposes of a certain kind, unless prohibited by 
law, may make contracts for the aecoinplLshmeut of those pur- 
poses, thereby incur indebtedness and issue proper evidences of 
indebtediies'^ in payment for tlie same.® A county in Kansas has 
power to borrow money for the erection of county buildings, and 
to iwttc its bonds for the money borrowed.® The otScials of a 
niuni(dpal eorporation, which is vested with the usual power of 
such bodiob, are authorized to issue bonds or promissoiy notes to 

*City of Evatisvilk* a. Woodbnry, note that the Supreme Court of the 
(189i) 60 Fed. Ucp. 718; s c.» 0 C, 0. United States held diieetly the same 
A. 241, follow iui; lvaUro.\d Co, d. Ev- comtrnclion upon a grant of power 
ansville, 15 Ind. 395, w^hich adopted the *to borrow money for any public 
tollowdug from Slack v. Eailrotul Co , purpose * in Rogera u Burlington, 8 
18 B. Jifon, (Ky.) 1, to vrit: **SIoreover, Wall. 654, and Mitchell «. Burlington, 
the first act under which the debt was 4 Wall. 270. These decisions were 
created gave full power to the County five and six years after that in Indiana; 
('ourt 1 0 pnn idu for its payment either and although they appear to have been 
l)y taxation or by borrowing the overruled in recent years, they would 
money, which, of course, imi>licd the constitute some justification, if any 
pouer, as it did the nccessiity, of fur- were needed, for reliance by pur- 
ftisiiing w^uie e\ idcncc of indebtedness, chasers upon the Indiana interpreta- 
anotber cotiit might doubtless have tion. The federal courts have main- 
issued the bonds of the county in tained a rule from their organization 
some form to the lender.” In City of that in all cases depending upon a 
Evansville en Woodbury, the state statute, they will adopt and fol* 

United States Circuit Court of Appeals, low the adjudications of the court of 
speaking through Seaman, X>. J., had last resort in its construction, when 
tills to sny as to the rule declared in that construction is well settled, and 
the text: **The borrowing of money withoutinjuryastoitsoriginalsound- 
to pay outstanding iudebtedness of the ness. * * * Therefore, the recent 
city was ch^arly a borrowing for the decisions in Merrill % Monticdllo, 188 
use of the city; and if this ruling (in 0. S. 673; s. c., 11 Sup. Ot. Rep. 441, 
Railroad Co. «. Evansville, suprn) must and Brcnham v. Bank, 144 U, 8. 173; 
govern hero, the power to issue the s. c„ 12 Sup. Ot. Rep. 659, * * * 
bonds is well shown. That decision are not applicable.” 
appears to have remained undisturbed, ^Police Jury Britton, 16 WaU. 666. 
and Is in accord with the doctrine con- * Comanche County Xovds, 188 

stantly held by that court Bill, on IT, S. 198. 

Kim. Corp. g 119. It is worthy of 
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§S] 

evidence the credit price of any works for which they are 
authorized to contract, which in the hands of a hona fide liolder, 
will be protected by the law merchant.^ A city, by the issue of 
its bonds according to law, having created a debt against itself, 
has power, like any other debtor, to enter into negotiations con- 
cerning such bonds, an<l to have them delivered up for cancella- 
ation and new bonds issued in exchange for them, without any 
special grant of authority therefor.^ The charter of a city 
empowering it “ to borrow, on the credit of the city, a sum of 
money not exceeding [a sum named] ; to issue bonds, scrip, or 
certiflcftteg of inde})tedne8s llierefor,” etc., willi a provision that 

with the luoney so bozrowed the city couimil slnill first liqui- 
date and discliarge all legal indebtedness of tlie city,’’ may issue 
such bonds ns they deem proper within the terms of the charter, 
and with the pmceeds take up the floating indebtedness of the 
corporation.® Towns in Ifaiiie must be expressly or impliedly 
authoiized by statute, or they cannot borrow money and issue 
notes of a commercial chamcler for the execution of their ordi- 
nary business.^ The governing powers of counties are not 
authorized by the statutes of Illinois wliieh empoAver them to 
make all contracts and do all other acts necessary to the exercise 
of its corporate powers,” and to manage the coun ty funds and 
county business, except as otherwise specifically provided,” to 
issue bonds without a vote of the people.® A grant of authority 
to a municipal corporation to issue refunding bonds” or original 
bontls to procure money hjr use in the legitimate exercise of 
the corporate powers,” and for tlie payment of legitimate cor- 
porate debts does not carry with it power to issue bonds to 
replace in the treasury money already used in paying prior 
bonds.® A muuicii»ul corporation Iui'a ing statutory power to issue 
bonds for loans lawfully made has, by ue(‘esHary implication, also 

* ITolmos V. City of Shreveport, (1887) ® Kogan p. City of Watertown, (1872) 

31 Fed. Rep. 113, in which case the 30 Wis. 259. 

bonds sued upon were issued for pub- ® City of East St Louis v. Maxwell, 
lie improvements. As to authority of (1881) 99 111, 430. 
corporations to give notes to evidence Parsons v. Monmouth, 70 Me, 262. 
indebtedness, see Erode o. Firemen’s * Locke ?», Davison, 111 111. 19. As to 
has. Oo„ 8 Rob, (La.) 244; Edey authority to issue bonds, see Bannock 
City of Shreveport, 26 La. Ann 636; County®. Bunting, (Idaho) 87 Pac. Rep. 
City of Shreveport r. Flournoy, 28 La. 277; Hotchkiss ». Marion, 12 Mont. 218, 
Ann. 709; Desmond v. Jefferson, 19 UJoffiu City of Indianapolifl^ 
Fed. Rep. 48S. (1894) 59 Fed. Rep. 221. 
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the power to make the bonds negotiable.^ A Oonnty Court in 
Missouri with statutory authority to make bonds issued for the 
purpose of improving public I’oads transferable in such manner 
us by its order it might direct, may issue negotiable bonds ; and 
this may be done by the issue of sueh bonds, without an order 
prescribing tlieir form.® And under the statutory authority to 
issue bonds to pay for improving public roads, and building 
culverts and bridges to secure permanent and good roads,” tbe 
county may issue bonds to pay for riprapping around the abut- 
ment of a bridge to prevent its becoming a wreck.® Under tbe 
laws of Washington giving municipal corporations authority to 
provide means for constructing works of public utility by issuing 
and selling negotiable bonds there is authority to make such 
bonds payable in gold coin of the present standard weight and 
iiueness.^ Municipal corporations may issue new bonds with 
coupons for future interest for the purpose of funding debts, with 
accrued interest existing prior to the adoption of the amendment 
of the State Constitution of Indiana prohibiting municipal cor- 
porations from becoming indebted to an amount in the aggregate 
exceeding two per centum on the value of their taxable property, 
and providing that all obligations in excess of such amount shall 
be void, as the amendment is only prospective in its operation.® 

* City of Cadillac «>. Woonsoekeli of bonds, see Francis Howard 
Inst, for Savings, (1893) 58 Fed. Rep. County, 50 Fed. Rep. 44, following 
935; 6. c., 7 C. 0. A. 574; Lukton, Russell t?. Cage, 66 Tex. 4^8; s. o., 1 
Ch. J., said: '‘The case of Brenham i\ S. W. Rep. 370. 

Bank, 144 U. S. 173; s. 0., 13 Snp. Ct. < Mnoxe City of Walla Walla, 
Rep. 659, has no bearing upon this (1894)’60 Fed, Rep. 981. 
question. Nothing more is there de- ® Powell City of Madison, (1886) 
dded than that an act empowering a 107 Ind, 106. Tho court said: *• The 
city to borrow for general purposes issuing of new bonds to provide, at 
not exceeding $15,000 on the credit of their par value, for the payment of an 
the city ” did not authorize the issu- old debt or the substitution of new 
once of negotiable obligations for the evidences of a pre-existing debt, is 
money so borrowed. not, in any legal or proper sense, the 

* Catron o. LaFayette County, 106 creation of a new indebtedness. Nor 
Mo. 669; s, 0 ., 17 S. W. Rep, 677. is the funding of interest already due, 

^Ibid. As to the power of counties or the execution of coupons for the 
to issue negotiable securities, see payment of interest which will there* 
Francis e, Howard County, 60 Fed, after accrue upon a pre-existing in- 
Rep. 4A, folloTring Nolan County v. dehtedness, either the creation of $ 
State, 68 Tex 182; s. o., 17 S, W. Rep. new debt, or, in legal contemplation, 
638; Robertson e. Breedlove, 61 Tex. an increase of aucih pre-'Csdsting in* 
816. As to a limitation upon the issue debtednesa.'^ 
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§ 9* Bonds issued for the erection of a county court 
house. — A statute authorizing the electors of a county to 
empower the commissioners of such county to “borrow money” 
for the erection of a court house does not authorize them to 
empower such commissioners to issue bonds for that purposeJ 
The authority to issue bonds as an evidence of indebtedness might 
perhaps follow as an incident of the right to borrow money, but 
in that case the amount of money borrowed shonld equal the 
amount for which the bonds call. There is no right to issue 
them and sell tliem for what they will hring.‘^ Comity warrants 
issued for the purpose of erecting a county court house in 
!N*ebraska have been held void where their issue was not author- 
ized by a vote of tlie quuUfiod electors of the county, and n(j 
benefit whatever resulted to the ctnuity from the ihsiiiug of sucli 
warrants* 


§ 10. Funding county indebtedness by issuing interest- 
bearing bonds. — ^There is no authority of law for a county 
board in Illinois to fund county indebtedness or issue interest- 
bearing bonds for money with whicli to take up outstanding 
county orders and obligations without a vote of a majority of the 
legal voters of the county; an<l such a vote having been 
obtained, the interest on the bonds is Hiuited to eight per cent. 
Such hoards are not given by the statute which provides that they 
shall have power “ to manage county funds and county business, 
except as otherwise s])eoialiy provided,” an absolute and unlim- 


* Lewis ?}, Board of (^ounty C^ominis- 
fiionors of Sherraau County, (IHSl) 3 
McCrary, 464, holding certain bonds 
issued by the commissioners for erert* 
ing i court hoiiso invalid, on the fol- 
lowing grounds: Because of the lack 
* of statutory authority to vote for such 
bonds; because no bonds had ever 
been voted for any such, purposes; be- 
cause none of the bonds or the pro- 
ceeds thereof were ever used to build 
a court house or were ever used for 
any other purpose by the county; and 
because tbe bonds contained no recitals 
showing that they had been issued 
conformably to law. Certain bridge 
bonds issued by the county, reciting 


that they were issued coufommbly to 
law, were, however, held valid in th(‘ 
himds of an innocent purchaser for 
value in open market, the bridges 
having been built in the county by 
direction of the county, for the county, 
and having been paid for by such bonds 
or their proceeds, although they were 
not in fact authorized by the vote of 
the people as the law required. 

» Lewis /j. Board of County Commis- 
sionors of Sherman County, (188t) 2 
McCraiy, 464, supported by Sdpio 
Wright, 101 U. a 665. 

^ Brown % Board of County Commis- 
sioners of Sherman County, (1881) 8 
McCrary, 460. 
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ited power of management of county funds, there being an 
absence of any specific provision of law to the contrary.^ 

§ II. Issue of bonds to pay subscriptions to stock of rail- 
road corporations. — There has not been uniformity in the 
decisions of the state and federal courts as to whether or not the 
grant of legislative authority to subscribe carried with it as an 
incident the power to issue bonds in payment of the subscriptions. 
The jSupreine Court of Connecticut, at an early date, held that a 
city empowered to subscribe to the stock of a railroad corpora- 
tion and to efEcct loans of money as a means of paying its sub- 
scriptions, upon the proper vote of its tax-paying citizens, had 
authority to issue its bonds to the railroad corporation in payment 
of such subscriptions;* this upon the established principle in 
the law of corporations, that they may exercise all the powers 
within the fair intent and purpose of their creation which are 
I’easunably proi^er to give effect to powers expressly granted.^** 
The following are the views entertained by the Supreme Court 
of Pennsylvania: The power given a municipal corporation to 

* iiOyko Davison, (1884) 111 HI. 19, They further said; “It was held in 
atUrming a decree granting an injunc- Commissioners of Highways Newell, 
tion against the payment of ten per 80 111, 587, that more was said in that 
cent intc^rest on the funding bonds case than the subject justified, and 
issued by this county board; follow- that it needed modification confining 
ing County of Hardin v. McFarlan, It to cases where the charter of the 
(1876) 82 III 138, holding that under corporation expressly gi-ants a power, 
the act which enabled counties to for a corporation cannot exercise any 
liquidate their debts, providing that powers save those granted or necea- 
the County Courts or hoards of super- snrily implied in order to carry into 
visors might levy a special county tax effect a granted power.” Upon the 
for that purpose, those debts could be subject of contracting for interest on 
discharged by the levy of such tax, the part of counties, see also Madison 
and the county board bad no authority County®. Bartlett, 1 Scam. (111.) 67; 
to take up Its outstanding orders and County of Pike v. Hosford, 11 111. 170; 
give bonds in lieu thereof, bearing Hall Jackson County, 95 HI. 353; 
interest, as such obligations could not County of Jackson ®. Eendleman, 100 
be issued in the absence of statutory Dl. 879. 

authority. The court in this case dis^ * City of Bridgeport ©. Housatonuc 
tinguished City of Galena Oorwith, II. R. Co,, (1848) 16 Conn. 475. 

48 111. 428, in that *‘the decision in »S 0 ybert City of Pittsburg, 1 
that ease was based upon the ground Wall. 272; R. R, Co. County of 
that the <dty, by its charter, had power Otoe, 16 Wall. 667; Evansville, etc., 
to borrow money, and not having been R. R. Co. v, City of Evansville, 16 
restricted as to the means of exerois- Ind. 896. 
tag this power, coidd issue the bonds.** 
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flubseribo foi* stock of a railroad company gives the j)ower to 
create a debt, and to give an evidence of it. The power to exe- 
cute and issue bonds, contracts or other certificates of iiKlebted- 
ness belongs to all corporations, public as well as }>rivate, and if> 
inseparable from their existence. For a legal and authorize<l 
debt a munkiijxil corporation may give its bond under its general 
corporate powers. A municipal bond in payment of a subscrip- 
tion to stock of a railroad company, if invalid, is so, ]iot because 
the corporation has no power ti> ihsuc bomls, but l)(‘eauae the sub- 
scription to the stock is outside of the power of the corporation ; 
and when a city lias been authorized to make siicli a subscription 
hy the legislature it bc<*oinGS a debt like any other, and may be 
evidenced in the same way. Bonds issued in payment of the 
debt arc valid obligations of the corporation.^ The Supreme 
Court of the [Tiiited States has held to the dt>ctrine tlitit grants 
of power to municipal corporationn to Hubscribo for stock in rail- 
ways should be construed strictly au<l not la* extern led beyond 
the terms of the btatiitc; and as there is no power in a municipul 
corporation to become a stockholder in a rai]i‘oad coiporation 
unless expressly conferred hy the legislature, tlic power to issue 
negotiable bonds to pay such a bubscription luu&t be expressly, or 
by ixsasonable implication, conferred by btatute.® Neither is the 
issuing of negotiable bonds authorized by a grant to a iiimiicijial 
corporation of power to appropriate moneys in aid of construction 
of a railroad, directing levy and collectioiia of taxes to nuvt ruoIi 
appropriation, and presoiibing no other mode of payment.^ Oon- 
feidoring the difference of opinion existing in fehcNC two jurisdic- 
tions upon this question, it seenub that it would he well for the 
legislature hereafter in granting powers to municipal corporations 
to aid in the coiibtruetion t»f j)ubHc works by sub-scrijition to the 
stock of the <M)rporations organized for the purpose, to expressly 
in chide the power to issue negotiable bunds for the payment of 
such subscriptions. 

^ Oommonwealth cx rel. Keinbolh i\ ® Concord a Robinson, 131 U. S. 
Councils of Pittsburgh, (l6tU> 41 Ph, ICfl. Be^, also, Scott’s E\rs,?\ Shreve- 
St. 378. port, 20 Fed. Rep. 714; Kntzenbergor 

« Kelley Alilon, 127 U. B. 139, af- City of Aberdeen, 16 Fed. Rrp. 74C; 
firming Kellt-y % Town of Milan, 21 Baird of Comrs. of Delaware County 
Fed. Rep. 843; Norton Dyersburg, MeClinlock, Auditor, (1876)61 Ind. 
127 XJ. S. 160; Young Clarendon, 325; La Fayette, M. B, R, R. Co. r. 
182 XJ. S. 340; Hill o. Memphis, 134 Geiger, 34 Ind. 185; Harney r. Indian- 
XJ. S. 198. apolis, C. D. R. K. Co., 82 Ind. 244. 


3 
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§ 12, Notes or warrants to cover funds to be set aside in 
future taxation. — The Supremo Court of Louisiana has held 
tliat the police juries, the governing hoards of the parishes in 
that state, have the undoubted authority to construct bridges, 
repair the same and to open roads and to keep the same in order. 
But they have no power to contract an indebtedness for this pur- 
pose in advance and to ibsiie prc/inissory notes or warrants to 
cover funds which may be set aside for this purpose in future 
tuxalioii without exju'e^s authority from the supreme political 
power of the state.^ 

§ 13. The issue of scrip. — Under a statute authorizing the 
city council to issue scrip to a certain amount, bearing interest at 
a rate not exceeding six per cent per anuiirn, and pi'oviding tliat 
the statute should be void unless approved by a majority of the 
voters of the city present and voting at meetings hold on a cer- 
tain day, the council issued and sold scrip with principal and 
interest payable in coin. A statute enacted afterwards author- 
ized the city to contract for the payment in coin of the principal 
and interest of this scrip and ratified all acts of the city or any 
officer in the matter of making payment in coin of this scrip, not 
providing for any now submission of the matter to the voters of 
the city. The isbue of the scrip as it had been issued payable in 
coin was held to be legal.® And a city authorized, for the pur- 

panelling®. Joffrion,Prcbideiit Police promissory note, duift or warrant in 
Jury, (lb90) 42 La, Ann. s. c., 8 advance to cover this amount which 
JSo. Bop. <i09, in which <'aso the court may i>o iato the Ireabury. It must be 
affirmed the judgmeut in favor of the thcic before the warrant issues, unless 
taxpayers who brought the action to by legislative authority they are auth- 
aunul the ordinance of the police orizud to issue the same in advance, 
jury authorizing the giving of fen Sterling PaihZi of lYest Feliciana, 
notes of equal amounts payable one 20 Ln. Ann. 69.” 
in etich of the ten years to como from - Foote City of Halem, (1867) 14 
the date, to a bridge company whi(*h Allen, 87, Bigelow, Ch. J., said : 
hiid conliaclcd to build tlie bridge, was dearly competent for the legisla- 
The court said, however; ” Wo do not ture to grant such power and to give 
mean to hay that police juries cannot validity to contracts into which the 
contract for improvements which they city had entered without the requisite 
are authorized to make, to bo paid out legislative authority. No legal or 
of the taxes which they are authorized constitutional right, either public 
to levy for parochial expenses, and or private, was violated by such 
whifsh are set apart for this special im- enactment." 
provemont, but they cannot issue any 
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peso of defraying the expeiibe of a public work, to issue scrip 
may lawfully issue the bamo all at once, and iiive&t the money 
not required for immediate use upon tlui work in United States 
securities.^ Tlie ifisno of ehatigo bills or promises in the simili- 
tude of currency are prohihitt'd in Georgia by statute, and no 
recovery can be had upon such change bills issued by a city.® 

§ 14. Purchase of real estate for erection of public build- 
ings on time. — The statutes of Indiana ® conferring on cities the 
genei*al power, with restrictions, to purchase real C'^tato, for tlie 
pmq)oso of con&triictiijg ])u])]ic buildings thereon, hy implication, 
gives the e^elusive right to determine tlie ex])e<liency of the pur- 
chaso, (ho power to purchase on credit aud to issue negotiable 
bonds of the city for tlio pureluiho nioiiey.^ And tlie purchase of 
real estate by a city for constnndiou of public buildings thereon 
on a credit of ton years is 7iot a loan nithin the meaning of the 
Indiana statute,® prescribing that loans may be made by a vote 
of two-thirds of the council, in autidpation of the revenue of 
the current and following year, and payable within that period ; 
but the aggregate atnount of such loan in any fiscal year shall not 
exceed the levy and tax authoii:5eJ by lliis act for muincipal 
expenbes,"*’ and is not prohibited by that statute.® 

* Foote i\ City of Salem, (1807) 14 tween a transaction like this and bor- 

Allen, 87. rowinij money, the court referred to 

® Cothran r. City of Rome, 77 Ga. Gelpck<' 0 , City of Dubuiiue, 1 Wall. 
683. 175, 231, where it was held thal the ex- 

®Ind, R. S. 1881, ^ 3106, clause t. cent inn of houdb to p,‘iy an existing in- 

^City of Richmond d. McGut, dobtediiess of the citywus not within 
(1881) 78 Ind. 193, That courts can- the prohihitloii of the charter against 
notxuterforo with the exercise hy i?ov- the borrowing of money, and distin- 
ernin^ authorities of their discretion in cnished .Mayor, etc., of Baltimore 0 . 
such matters, as a general rule, m‘c Gill, 31 Md. 315, and Jonas iK City of 
Kelley i\ (Jity of Milwaukee, 18 Wis. Cincinnati, 18 Ohio, 318. There was 
83; Bilker a. Boston, 13 Pick. 181; a limitation in the charter of this city 
Ex i>arte Pay, 15 Pick. 243; Parks k upon the borrowing of money, but no 
Boston, 8 Pick. 318; Benjamin restriction upon tlifMTcation of iudebt- 
Wheeler, 8 Gray, 4t)t); Evansville, etc., educas. The court said: The charter 
R R. Co. City of Evansville, 15 expressly grants to the council the 
Ind, 395; Alacy p. City of Indianapolis, power to purchase the real estate; 
17 Ind. 367; City of Greoncastlo * * * aud in the absence of any 

Hazelett, 33 Ind. 186; Brinkmeyer r, statutoiy mode being pointed out for 
City of Evansville, 39 Ind. 187. the exercise of such power, it may 

* Ind. R. S. 1881, § 3169. contract with reference to such power 

•City of Richmond v, McGirr, (1881) as a natural person; and such power 

78 Ind. 193. As to the distinction he- is implied from the general unlimited 
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§ 15. Erection of town buildings. — As incident to its power 
to build a town house, a town has a right, in its discretion, to 
make additional compensation to a person for labor done by him 
in building it as a contractor under another person with whom 
the town had contracted to build it for a fixed sum.^ The 
Massachusetts statute authorizing towns and cities to estab- 
lish public libraries and in so doing to “appropriate money 
for suitable buildings or rooms ” and for “ the foundation of a 
library a sum not exceeding one dollar for each of its vo table 
polls ” has been construed, and the court determined that the 
words not exceeding ’’ did not necessarily qualify and limit the 
entire first clause ; that on the contrary they were intended to 
restrict the latter provision witli which tliey wei’O immediately 
connected ; that the intention of the legislature was to put a 
precise limit on the sum to be expended for books, and not on 
that to be appropriated for buildings or rooms.^ 

power granted. This rule, we think, of towns to raise and appropriate 
arises from the necessity of the case, money is derived wholly from statutes, 
and is in harmony with the general The statutes do not attempt to 
rule of the law as established by the enumerate all the purposes for which 
authorities. Citing ICetchum v. City money may be raised, but after 
of Buffalo, 14: N. Y, 356; Brady specifying some of the more promi- 
Mayor, etc., Brooklyn, 1 Barb. 584; nent ones provide that towns may 
Halstead Mayor, etc., New York» 5 grant and vote such sums as may be 
Barb. S18; Mott a Hicks, 1 Cow. 513; required “for all other necessary 
Moss 4J. Oakley, 2 Hill, 265; Kelley charges arising therein." Gen. St. 
Mayor, etc., Brooklyn, 4 Hill, 263; Mass. chap. 18, § 10. It is under this 
IHeld on Corp. § 271; City of Galena geneml provision that towns have the 

Corwith, 48 111. 423; City of TTil- power to vote money for the erection 
Uamsport v, Commonwealth, 84 Pa. of town houses. Stetson i>, Kempton, 
St. 487; City of Lafayette t?. Cox, 5 13 Mass. 272. The right to build car- 
Ind. 88; Ikirdy 0 . Morriweather, 14 ries with it by implication the power 
Ind. 208; Daily City of Columbus, to make contracts, to waive or alter 
49 Ind. 169; Kyle ». hlalin, 8 Ind. 84; them and to make arrangements for 
Dill, on Mun, Corp. g 65, note 1, and the payment of those who furnish 
§1 81-85. As to the kind and form of labor and materials.” 
evidences and obligatione to be exe- * Dearborn v. Brookline, (1867) 97 
cated in such contracts by the authori- Ihiss. 466. In Inhabitants of West- 
ties, see Sheffield School Tp v. An- brook Inhabitants of Deering, 
dress, 66 Ind. 167; School Town of (1874) 03 Me, 231, the words ‘*neces- 
Monficdlo Kendall, 72 Ind. 91; sary charges” in the statute as to 
Bicknefl v. Widner School T% 78 the powers of towns to incur expense 
Ittd. 601, received a fuE discussion from the 

* Friend®. Gilbert, (1871) 108 Mass, court in these words; “ The construc- 
tor Morton, J,, said; “The power tion of this clause came before this 
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§ 16 ] 

§ i6. Purchase of sites for, erection of, and the repairs of 
school buildings. — The school trustees of an incorporated town, 
under the general law of Indiana, having filed with the hoard of 
trustees of such town a verified report, allowing tliat they have 
contracted for the purchabc of real estate on which to erect school 
buildings, and showing tlie auKiunt ot the debt incurred for such 
realty, and other estimated cost of the buildings, aiul asking the 
issue of bonds, the board of triiatecs under tlie statute relating to 
such bodies may, hy (U’dinaiice, authoriije tlie isf)Ue and sale of tlio 
bonds of theti^wn equal in amount to tlie cost of the real estate 


and the estiniate<l ccisL of the 

oourt tlireo y<‘;irs alter the* sepamtion 
in Bussey i’. Gilmore* Ale. 191, bj 
wrliich a tax the discharge of a con- 
tract b(*U\eeu n town and a toll liridgc 
corporation for the free passage of 
the bridge by the dlizens of the to-wn 
was held illegal npon the srround that 
the power to raise money for * neces- 
Sixry charges* extends only to those 
expenses which arc incident to 
the discharge of corporate duties,'* 
WnsTON, J., siiys. ‘*The construction 
of the statutes in relation to the au- 
thority of towns to raise, assess and 
collect money is so dearly stated and 
so fully inustrat(‘d in Stetson a, Kemp- 
ton, 13 Mass. that we lane little 
occasion to say more than that we are 
entirely satisfied with the principles 
of that ease and the* dedu(‘tions there 
drawn. The court uunark that ‘it is 
important that it should be known 
that the power of the majority over 
the property and even the persons of 
the minority is limited by law to such 
cases as arc clearly provided for and 
defined by the statute which dcHcribes 
the powers of lhe«<o corporations.* By 
that decision this principle did become 
known ; and believing that it is justi- 
fied, as well from conahierations of 
public policy as from a sound con- 
sfaruotion of the law, we have no dis- 
position to modify or cluinge it if wo 
had the power to do so, which we 


projocted school buildings, not 

clearly have not. ' • The gen- 

erality of this phrase has r'^c«‘ivecl in 
the case above referred to a roasonablo 
limitiition. Without <mumeniting the 
objects which this term may bo under- 
stood to embrace, it may in general be 
considered as extending to such ex- 
penses as are cUnirly iinddont to the 
execution of the power granted or 
which necessarily arise in the fulfil- 
ment of the duties imposed by law.” 
The Maine Supreme Court of Judica- 
ture in 1803 in imswor to questions 
submitted by the governor said ; 
“The words ‘other necessary town 
charges* do not constitute anew and 
di'^tinct grant of indefinite and un- 
limited power to laise money for any 
purpose whatsoever, at the will and 
pleasure of the majority. They em- 
brace only all incidental expenses 
arising directly or indirectly in the 
due and legitin.ate exercise of the 
various powers couforred by statute. 
While towns may raise money to dis- 
charge nil liabilities in the performance 
of their multiplied duties, they can- 
not (unless new powers are conferred, 
or an excess of power receives a sub- 
sequent legal ratification) transcend 
their authority and incur expenses in 
no way arising in its exercise,** 
Opinion of the Justices, 5^ Me. 

398. 
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exceeding a limit specified in the statute.^ The general power 
given a common council of a city by its charter to purchase land for 
the nccesbary purposes of the corporatioiij would be qualified by 
another provision that the board of education shall have power, 
with the coiibent of the common council, to buy sites for school- 
houses in such city, and a valid purchase of a site for a school- 
house could be made only by the concurrent action of the two 
bodies,^ And these two bodies cannot delegate the power of 
purchasing a sclioolhoase site to a board of comniissioners of such 
city without an express grant from tlie legislature of authority to 
do 60.® A tax for the erection of a new sclioolhoubc may he 
voted by the electorb of a school district before any site for the 
house has been Rolectod.* And the electors of such a district have 
been held to have been warranted in voting a tax for the erection 
of a new schoolhouse at the center of the district in a case where 
the district, two miles wide from east to west, had one school- 
liouse situated ouc-half mile east of the center, which was about 
thirty years old, hut in reasonably good condition, yet too remote 
for some of the children of the district to attend school.® Under 
the constitutional limitation of Indiana upon municipal corpoi*ai- 
tions, a town cannot issue bonds to obtain funds wliicli to 
rebuild a schoolhou*^©, should the issuance of the bonds create a 
debt in excess of two per centum of the taxable value of the prop- 
erty within the limits of the town.® Petitions from property 
owners are not necessary to autliorize the board of trustees of 
incorporated towns in Indiana to isbue bonds or procure money 
with which to build schoolhouseb,'^ 

§ 17. The same subject continued. — statute conferring 
express authority upon a municipal corporation to aid in the 

'Williams v. Town of Albion, (^1877) lie corporation is not an obligation pay- 
d8 Ind, 329. able out of specific funds, but is a eon- 

*Lauen8tem??.City of Fond du Lac, tract to pay money generally, and 
(1871) 28 Wifi, 886. hence this case is not within the doc- 

*lbid trine of such cases as Quill City of 

^Seaman ». Baughman, (1891) 8S Indianapolis, m Ind. 292; a 0 ., 23 3Sf. 
Iowa, 316; a 0 ., 47 K W. Bep. 1091. E. Bep. 788; Strieb u Cox, 111 Ind. 
®lWd, 299; a c,, 12 K. E. Bep. 481; and 

«Town of Winamc Huddleston, Board, etc., 0 . Hill, 115 Ind. 816; a a, 
(1882) 182 Ind. 217; a c., 31 N. E. 16 N. E. Bep. 156. 

Bep. 591. The court said; “The debt ^ Olarh v. Town of Noblesvillo, (1878) 

created by a bond executed by a pub- 44 Ind. 88. 
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building up of hueli k^IiooIs and institutions of loaruiug as they 
may think proper/' eloarly implio^ the ))o\\or to build a house for 
that purpose,^ ITnle'^^b there is boinelliing iu the charter of a 
municipal corporation, such as a city or town, winch forbids it, 
fiueh a cor]>orati<)n, without express autliority, may incur liability 
for the building of a school liousoj it being (*learly witliin the 
scope of the goueral power <d* bueh corporiitions.- The applica- 
tion of coiporalt' funds or creating a cor]>orate debt, for the 
purchase of the inicrobt iu a building to ]»(» used as a public 
bchool or college for the a(*(*onuno<I}itiui of the ]>('u]>le of a town 
is within tlie pnr]>oses and h‘o])(^ of tin* corpcmitioiu’ And 
should it appear that the cnterprKe is iit>t lor an^ j)ri\atc g^ain, 
and that a hoard td‘ trnstet*'^ n<»t el(‘<'to<l hv the imini<*ipal cor- 
poration contract to keep up In tlie huildiiig a public school, the 
fact that the Mij^erintendonce of the m-IiooI is ](‘ft iu the hands of 
such trustees would not render llu' appropriation of the cor- 
porate funds or the debt created illi‘ojil.‘ The charter of a board 
of public schools hi J^Iissourigave the board power "'■to pnridiaao, 
receive and hold jiroperty real and personal ; to lease, sell or diB- 
pose of the same, and do all aoU nafin^td and 

also “ generally to do all lawful acts wliicli may b(‘ ju’oper and 
convenient to carry into cilect the {»bjects of the corporation/’ 
These ])rovisions, taken iu connection with the whole (diartcr, 
have been construed not to authorize the board to create a debt 
for building a scliool house and to issue })oiuls to j>ay tlie debt/* 
Besides the provision in the charter of the board authorizing it 
to make an annual estimate of the amount of money to be raised 
for the purpose of building, repairing and furnishing school 
houses and retpiiring the (‘oiinty Court to cauH‘ tlie same to bo 
levied and collected upon all tnxaldo property in the school dis- 
trict was a limitation U]Kjn the jiu'wer of the ])oard rogar<ling the 
building of school liouses, and did not authorize the board to cre- 
ate a debt for that purpose and i^suc bondh for the payment of 
the debt/ 

’liflayor, etc.* of Cartersvillc <. 

Baker, (1884) 73 Ga. 680. ’'Erwin r. Pt. Joseph Board of Fub- 

*rbid; citing Frederick a City Conn- lie Schools, (1830) S McCrary. COB. 
eil of Augusta (1848) 5 Ga. 661; l>an- approving the reasoning in 

icily -a. Oahaniss, (18'J4) S3 Ga. 311. Cause », Olarksville, 19 Alb. L. 

* Danielly r. Cabauias, (1874) 53 Oa 253. 

311. 
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§ i8. Purchasing on credit. — ^Tho trusteefi of towns in Indi- 
ana being prohibited by statute from borrowing money or con- 
tacting a debt except upon the petition of five-eighths of the 
oitiaen taxpayers of the town, in the absence of such a petition 
cannot purchase cemeicry grounds on ci*edit.^ 

^ 19. Building and repair of bridges and roads, — Where 
the statute not only authorizes the supej'visors of a township to 
repair the roads and build the bridges, hut makes it their impera- 
tive duty to do so, and subjects them to fine and imprisonment 
for neglecting to keep tlie roads and bridges in a safe and pass- 
able condition, money is a necessary means to execiito this power 
and perform this duty, and where it can only be obtained by 
borrowing it the power to do so is necessarily implied and passes 
as an incident to the execution of the general powers given and 
the performance of the duties required.^ An incorporated town 
charged with the control of its streets and the duty to improve 
them may legitimately contract for the construction of free 
bridges over a stream dividing its streets, and by an issue of war- 
rants or bonds raise the money neecssary for the purpose.® But 
a municipal corporation cannot erect a toll bridge unless expressly 
authorized by law ; nor has it power to lend its credit or make its 
accommodation paper for the benefit of citizens to enable them 

* Pmtt a L\ither, (1873) 45 Inti. 250. * Maneval Jackson Township, 

See Ketchnm City of Buffalo, 14 N. (1880) 9 Pa. Co. Ct. Rep. 28. Tho 
Y. 356, holdiujj that if the charter of court distinguished Union Township 
the city or the general law of the state v. Gibboney, 94 Pa. St. 534, and Glb- 
did not forbid the purcha'se of ground son v. Poor District, 122 Pa. St. 557. 
for a market place to bo made on In Mills r. Gleason, 11 Wia. 470, the 
credit the city could purchase such 'Wisconsin Supreme Court held that 
grounds on credit. The court said: ** where the charter of a municipal 
munidpal corporation, therefore, corporation confers the power to pur- 
may at common law, unless restrained chase fire apparatus, cemetery grounds, 
by some statute, purchase and hold all to establish markets and to do many 
such real estate as may he necessary other things for the execution of which 
to the proper exercise of any power money would be a necessary means, it 
specifically conferred,” etc. And af- also, in the absence of any positive ro- 
terwards; *‘I think it must be con- striction, confers the power to borrow 
ceded that the city had power to pur- money as an incident to the exeoution 
chase ground for a public market. If of these general powers," 
ao there is nothing in the charter or * Mullarky n. Town of Cedar Bealls, 
general law of the state forbidding the (1866) 19 Iowa, 21, 
purdhaae to he made on credit.” 
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to exccuto private enterprises.^ Authority heiug given hy a 
charter of a city to its ciumnoii council “to appropriate in any 
one yeai% over anti above the ordinary expenses needed on the 
])ridges in said city, an expenditure not to exceed ten thousand 
dollars, for tlio building of a new bridge in said city, or for any 
extraordinary repairs on any bridge, and fur the ])ayineut of the 
same in whole or in ]>art,” and the charter declaring further that 
“the council, instead of collecting the same in the next lax roll, 
jnay issue its l)oiidV’ <‘tc., ihcMi provisions would not jirevent the 
council letting by a single eontra<*t the work of constructing a 
bridge at a greater price tluin $10,00t». The provisions merely 
limit the amount to be raised by taxation, or tiie aiU(>iint of the 
bonds to be issued, in any one year to pay for such work,^ A 
statute authorizing two (d the counties of x\lahama to erect a 
bridge, which might he t*ither a free foot and wagon bridge for 
the traveling public, or a railroad bridge, or Inith combined, has 
been held to contravem* the const it utidiiiil provision wliicli denies 
to the legislature power to authorize any county to lend its credit 
or to grant public money or a thing of value in aid of or to any 
individual, association ov ct>rporation.*^ Tlio governing authori- 
ties of a county, having, under authority from the legislature, 
purchased certain l>ridgi‘S from private parties, and changed them 
from toll to free bridges, upon their being dcsiroyed by frosliots, 
or otherwise, may relmild Lhein.^ 

§ 20. Incurring liability under California statutes* — The 
power to levy and collect a tax in the charter of a city “ for any 
object wlmtever within the ]>rovibion of the corporate powers 
before giv^n,” ^vill not authorize the levy and collection of a tax 
for making a survey of a raih’oad route from the city to another/* 
The power granted ti» a city to take stock in any public improve- 
meat, or effect a loan for any ]>urposc,’’ upon obtfiiiiing the con- 

’ Clark 0 . City of (1865) to build a bridge at its own cost across 

19 Iowa, 199, a boundary crcck, one end of the bridge 

* Howard City of OshkosJi, (1876) extending into the territory of another 
63 Wia. 809. county, in which the Supremo Courl 

® Garland i’. Board of Revenue, 87 of the United States construed tlie 
Ala. 223; s. c., 6 So. Rep. 402. Kentucky statutes relating thereto. 

‘*ElHott®.Gaminon,(1886)76Ga,766. ® Douglass tt, Mayor and Common 

See Wa^er Bullitt County, (1884) Council of Placerville, (1861) 18 Cal 
110 U. S, 658, involving the question 648. 
of the power of a county in Kentucky 

i 
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Rent of tlie people at an election held for the purpose cannot be 
extended to improvements other than municipal in their char- 
acter. CTncler such a power, For instance, a city cannot subscribe 
to stock in a navigation company.^ 

§ 21. Incurring liability under Indiana statutes. — The 
board of commissioners of a comity in Indiana, under their 
power to make all orders rcs])ecting the property of the count;y 
and to take care of and preserve such property,” may 
contract for iusuzmicc upon the public buildings of the county.- 
While at the time of the passing of an order by an Indiana 
hoard of county eoniinissioners, making a donation for the pur- 
pose of securing the location of an agricultural college within 
tlieir Jurisdiction and making an appropriation to pay the same, 
the Supremo Court of that state held that the order was not 
void, but was capable of ratification by the legislature. And 
this order was ratified and rendered valid by subsequent logiahi- 
tion accepting the donation and locating the college in that 
county. And the law authorizing a collection by taxes of tht^ 
amount donated for this purpose was not objoclionable as being 
local or special when a general law could have been made appli- 
cable.® There is no power in an Indiana board of county coin- 
inissioners to furnish aid to a gravel road or turnpike company in 
building or repairing its road at the expense of the connty, 
neither can they enter into a contract with such companies for 
the future repairs of a bridge or the approaches to such bridge 
on the line of its road/ Sueli a board cannot make a contract 

* Low r. Mayor and Common Coun- patent or their own usurpation, we 
cil of Marysville, (1855) 5 Cal. 214. understand the powers ofe municipal 
The court said: *‘The words ‘public corporations lobe limited, particularly 
improvements* when applied to a in the United States, to the express 
municipal government must be taken grant of their charters, tbe object of 
in a limited sense as applying to those their creation to be governmental and 
improvemtmts which are the proper not commercial.” 
subject of police and municipal regu- ® Potts v, Bennett, (Ind. 1895) 39 K. 
lation— such as gas, water, alms- E. Kop. 618. 
houses, hospitals, etc.— and cannot bo ® Marks, Treasurer of Tippecanoe 
extended to subjects foreign to the ob- County Trustees of Purdue Uni- 
jectrof the incorporation and beyond vmity, (X8tl)87Ind, 155; see 
its territorial limits. Without refer- Auditor of Clark County, 7 Ind. 227; 
ring to the many privileges exercised Stocking The State, 7 Ind. 826. 
hy the flree cities of Europe, some of ^ Driftwood Yalley Turnpike Co. v* 
which exercised almost all the power Board of Comrs, of Bartholomew 
of sovereignty by virtue of royal County, (1880) 72 Ind. 226, 
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conditionally to pay cei^tain expenses cf boring wells for oil and 
<]igging for minerals.^ Neither can it apprapriale the funds of 
the county to the payment of the debts of a county agricultural 
joint-stock company or to the building of schoolhouses.® Tt is 
not, under the Indiana laws regulating the incorporation of cities, 
etc., within the power of a city coinicil to contract to pay its 
marshal any sum of money for the performance of any duties 
outside of his official duties.*^ 

§ 22. Incurring liabilities under Kansas statutes. — The 
grant of ])ower by the Kansas statutes to town^hips to ishue bonds 
“to aid in the construction of railroa<!s or water ]>t)wer by dona- 
tion thereto, or the taking stock therein or for oilier works of 
internal improvement” includes authority to ashist in the con- 
struction of depots and sidewalks of a railroad.^ A statute 
authorizing a iminicijia] corporation to ih^ue bonds which can 
only he paid by taxation, for the benefit of a manufacturing 
enterprise of private persons has been held to he void as violat- 
ing the fundamental rights of property, the purpose being essen- 
tially private in its nature, though the public may be incidentally 
benefited.® In the same federal court municipal bonds issued 
under legislative authority to he iiaid by taxation as a bonus or 
donation to secure the location, or aid iu the erection of a manu- 
factory or foundry owned by private individuals were held to be 
void even in the hands of holders for value.® C< unity commis- 
sioners in Kansas may employ counsel to take charge of litigation 
on behalf of the county where the countj’ i.s interested in the 
result of the action, either in its own behalf, or in that of some 
township of the county, where the suit is brought against the 
representatives of the county, and is beyond the limits of the 
county.’’^ Though made their duty, unless the charter of munic- 
ipal corporations expressly permits it, they cannot levy a tax for 
the erection of schoolhouses.® A trustee of a town in Kansas 

^ BurncU Abbott, 61 lud. 254, ^ Citizens' Savings Association 

* Warren County Agricultural Joint Topelta, (1874) B Dill. 376. 

Stock Co. Barr, 65 Inti. 80; Both- ® Commercial Ifational Bank ?j, Iola» 
rook Carr, 65 Ind. 334. (1873) 3 Dill. 353. 

®Oity of Brazil «. McBride, (ISTIU ’Tbacher o, Jefferson Ciunty, 13 
69 Ind, 244. lOins. 1S2. 

^ Township of Bock Creek ». Strong, ® Leavenworth r, TSlorton, 1 Kane. 
(1877) 96 XJ. S. 971. 432. 
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has no power to bind the county by a contract with a physician 
for treatment of persons sick with smallpox. The power to do so 
is alone iu the coiumissioiiers of the county.^ if either is a county 
in If iiiibas bound to pay a physician for medical services rendered 
by him in attending on prisoners confined in the county jail, 
except when authorized by the county commissioners.® 

§ 23 . For lighting’ the streets of a city. — The contention in 
an Indiana ease was that to regulate the lighting of the streets of 
a city is a legislative power which cannot be delegated away, sur- 
rendered or restricted by contracts or otherwise, and that, there- 
fore, the contract made hy the city authorities with a gas company 
for lighting its streets for a term of years was a restriction upon 
tliat legislative power, and, therefore, invalid. The Supreme 
Court of the state held the contract binding upon tho city, and 
enforceable in the same manner as the contract of a person or a 
business corporation ; also, tliat it could not be repealed, impaired 
or changed by the city by ordinance or otherwise.*^ 

* Smith n, Shawnee County, 31 Kana. to legislate within the authority dele- 
C69. gated to them by law is distinct from 

® Roberts Poftawatomie County, the power to contract, although cxer- 
10 Kans, 29. cisod hy the same corporation. They 

® City of Indianapolis Indianapo- cannot, hy contract, delegate or re- 
Us Gas Light & Coke Co., (1879) 06 strict their legislative power, nor can 
Ind. 396. As to the power to con- they, merely hy their legislative power, 
tract, it was said by Biddle, J., make a contract. These two powers 
speaking for tho court: “ !No corpora- need not bo confounded. The exer- 
tion can construct unless the power is oise of the legislative power requires 
granted hy law. This power is gen- the consent of no person except those 
orally granted to business corporations, who legislate, while it is impossible to 
as for hanking, manufacturing, ship- make a contract without the consent 
ping; and such corporations generally of another, or others. We think, there- 
have no legislative or governmental fore, that when [this city] made the 
powers, except the power to make hy- contract in question with the gas light 
laws for their own govornment; they company it made it in the exercise of 
cannot pass ordinances for tho govern- its power to contract, and not in the 
meat of others. Municipal corpora- exercise of its power to legislate, al- 
tions, besides the power to contract, though the power to make the con- 
wbich is generally granted to them tract was authorized hy an ordinance; 
within certain limits, have legislative and having the power to make a Con- 
or govemm^tal powers hy which they tract touching the subject-matter, it 
make by-laws to govern themselves had the right to make it according to 
and pass ordinances to govern others, its own discretion as to its prudence 
or the catiasns of a town or city within or good policy witliin the limits of its 
their geographioallimita. This power franchise.** The court commented 
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§ 24, Contract on time for lighting streets.— A municipal 
corporation may contract on time Mutli a gas or other lighting com- 
pany for a supply of gas or light for several years, as it would not 
be the contracting of a debt within the scope of section 2448 of 
the Ueviscd Statutes of Louisiana, which provides that the “ police 
juries of the several parishes and other constituted anthoritius of 
incorporated towns and cities in this state shall not hereafter 
have power to contract any debt or pecuniary liability without 
fully providing in the orclinaueo creating the debt 1h<' means of 
paying the principal and intere»st of the debt as contracted.”^ The 

upon lioll t\ city of ladiuiiiipolis, 53 Harlem Gas IJirhl Co. i\ Mayor, etc , 
Ind. 517, and dihtingui&hod Kitten- How York, UJj K. V*. 309; Illinois 
house i\ Mayor & City Clninoil of Ht. Louih R. K, & Canal Co. r. City (d 
Baltimore, 35 Md. 336; Gale 0 . Village tit. Louis Piultic Elevator Co., 2 
of Kalamazoo, 2rf Mich. 344, and City IKll. 70; 8tate of Ohio t\ Cincinnati 
of Oakland v, Carpentier, 13 Cal. 540 Gas TJoht & Cuke Co., 18 Ohio ISt. 
They considered their views to 1 h‘ feus- 363; Gall i\ City of Cincinnati, 18 
tained hy the main consent of the fol- Ohio St. 563; j\Iiiiluru r. Larue, 33 
lowing authorities: Evansvilh^, Iml. 6s How, 435; Memphis City c\ Dean, 8 
Cleveland Straight Line R, R. Co. r. Wall 64; Chicago a. Sheldon, 0 Wall. 
City of Evansville, 15 Ind. 395; Nel- 50, Hitchcock r. Galveston, 96 U. H. 
son V City of La Porte, 83 lad. 258; 841 ; Edwards a. Kearzey, 96 U. S. 
City of Indianapolis ». Ely, 39 Ind. 595; People ?». Common Council of De- 
373; City of Crawfordsville i>. Hays, troit, 28 Mich. 238; jMayor, etc., of 
43 Ind. 300; State Board of Agrioul- Jackson 0 . Bowumin, 39 Miss. 671; 
ture 4 ?, Citizens’ St. Ry. Co., 47 Ind. Dtivenport Gas Light & Coke Co. e. 
407; Board of Comrs. of Tipiicciinoe City of Davenport, 18 Iowa, 239; State 
Comity «. Everett, 51 Tnd. 513; San of Wi&consiu r. ^lilwaiikce Gas Light 
Fmnciseo Gas Co. c. City of San Fran- Co., 39 Wis. 454; Norwich Gas Light 
CISCO, 9 Cal. 453; Roll p. City of In- Co. d, Norwh'h City Gas Co , 35 Conn, 
diana polls, 531ml 54i; Davenport r, 10; Western Saving-Funil Society of 
Inhabitants of IlallowoU, 10 Me. 817; Philadelphia City of Pliihidolphia, 
Bailey i). Mayor, etc., City of New 81 Pa. St. 175; PhUiidelphia Pox, 
Vork, 8 lliU, 531; MastertontJ. Mayor, 64 Pa. St. 160. 

ete., City of Brooklyn, 7 Hill, 61; Mil- ' Now Orleans Gas Light Co. City 
hau a Sharp, 37 N. Y, 611; Rich- of New Orleans, (1890) 43 La, Ann. 
monii County Gtis Light Co. r. Town 188; ». c., 7 So. Hop. 559. The court 
of Middletown, 09 N. Y. 338; Dc\Un said: There is no stipulation or ex- 
Mayor, etc.. City of New York, 08 pression, either in the contract or ordi- 
N. Y. 8; Mayor & C’ouncil of R<mie ?». nance, on which to ground the con- 
Cabot, 38 Ga, 60; Tntendant & Town tention that the city thereby intended 
Council of Livingston a. Pippin, 31 to contract a debt. The agreement 
Ala. 643; State of New York Mayor, imparts no absolute and binding obli- 
etc., City of New York, 3 Duer, 119; gallons on the part of the city to pay 
Britton t). Mayor, etc.. New York, 31 any sum of money for a conaideralaon 
How. Pr. 331; Louisville City Ry. Go. pre-existing or executed on the part of 
u City of Louisville, 8 Bush, 415; the obligee which is of the essence of a 
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court lield further that in the absence of a special statutory limi- 
tation or restriction the power given to the city to make contracts 
for lighting its streets, landings, etc., was sufficient to authorize 
a contract for nioro than one year for such commodity.^ 

§ 25. Caring for the indigent, etc.— There is inherent in 
every municipal corporation the power to relieve sick persons 
indigent in their circumstances, especially in times of epidemic 
diseases, and to provide for poor persons who are unable to labor.^ 
A city with power delegated to it to provide for foundlings, the 
insane, tlie indigeni, infirm and helpless, and for the correction 
of the vicious and vagrant portions of its population, if it has not 
provided for such persons, or if they can bo better cared for and 
trained in other institutions tlian in those of tlie city, may con- 
tract for such care and training by such other institutions. But 
the exercise of the power of making such contracts must be with 
the limitation that the subject-malter of tlio contract be kept 
within the power and control of municipal authority, and that 
complete accountability be provided for, and thus make the insti- 
tution contracted with, /(ao vire^ municipal oflicers.'^ 

debt. The obligation of the city for of Valparaiao r. Oardner, 97 Ind. 1; s. 
futurf' disbursements in favor of tUc c., 1 Am. & Eng. Corp. Cas. 626. 
company is conditioned on the per- ^ Kew Orleans Gas Light Co. 0 . City 
formance on the part of the latter of of New Orleans, (1890) 42 La. Ann. 
its part of the contract, a fact to be tH8; s. 0 ., 7 So. Rep. 650; citing in 
ascertained un<lcr the termqof the con- support of the ruling City of Indian- 
tract itself from month to month, apolis Indianapolis Gas Light Co., 66 
Although the eventual dishurscinents Ind. 896; Weston «>. Syracuse, 17 K. Y. 
to be made by the city may amount to 110; City of Valparaiso Gardner, 97 
sevml hnndn’d thousand dollars, it is Ind. 1; Atlantic Waterworks b . Atlan- 
ecrtainly not correct to argue that the tic City, 15 Am. & Eng. Corp. Cas, 327. 
effect of the contract was to place it in * Vionet Municipality No, 1, 4 
debt to that amount. If under the La. Ann. 42, 

terms of the contract the company fur- ®St. Mary’s Industrial School for 
nishea and operates in quality and Boys ». Brown, (1876) 46 Md. 310. It 
quantity the lights contemplated and was said by the court: “The author- 
agreed upon, and if payments are ity (to provide for such persons) that 
made therefor by the city from month is held and exercised in this behalf is 
to month, as stipulated in the contract, a trust, as well for those who become 
the dty would certainly never he in the objects of it, as those who support 
debt to the company. Hence we con- it by contribution in tlie form of taxes 
elude that no indebtedness was con- levied upon their property, and being 
templated to flow from or was created an important public trust it cannot be 
by the contract.^' On authority of delegated beyond the power and dis- 
Weston o. Syracuse, 17N. Y. 110; City cretionofthosetowhomitisconMed." 
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§ 26. Employment of physicians for the poor — Indiana 
statute construed. — The Indiana staiiiloMiiakcs it ilio duty 
of the hoanl of eonimissioiiers of a county ‘‘to contract with one 
or more sldllfiil physirMium, liavin^ knowledge of surgery, to 
attend upon all ])ersons confined in jail, or paupers in the county 
asylum, and may also eontra(‘t with phydciaiis to attend upon 
the poor generally in the county. •’ •*' Provided that this sec- 

tion shall not be so const riuMl a.s to prevent the overseers of the 
poor, or any one of them, in mwnships not otherwise provided 
for, from employing huch nicili(*al oi' Mirgical serviccH as paupers 
within his or their jurisdiction may re(piire,’' The Supremo 
Court has held that a county ]u>t liable to a pliysician for med- 
ical .services rendered by liim to a poor iierson, when tin) pliyw- 
cians employed hy tln» hoanl of eitnnty <*(miniLSM()neiN to attend 
the poor, a'- re([uired ly this ^tatuh‘, ndused to act, and when 
the town Tiastoe, uho by Marul** the* ovorNt*or of the poor, 
doclinod to employ this jdiyMciau.^ 


§27. Expenses connected with epidemic diseases. — The 
Supreme (^>^rl of Alabama lia-* held tluit a contract hy’^ a city 

HU Imb Jiei; s. a K. JB. Pep, 7.’37; 


»Iml. Rev. l:it. (IhSl) TjUU 
® Morgan County Se‘i1on, ilhsii) 
123 Ind. r»21: a v.] U N. B. JU*p. 

Tile holding of iJie < 0111 1 has I>cs*ii 
uuifonn that the overseer of the pot)i', 
under this shtiuUN has power to c*iu 
ploy a physieiim only in the ivenl tlu‘ 
hoard of eoinnussitiucis fail tt) luakt* 
suiUblo i)ro\isum for aUciuhrun* upon 
the poor hy eouirait Poard, ele.. r. 
Iioyutou, JIO Ind. Jjot); Poard^ ete , r. 
Jlon, 87 iml. y)<>, Put th(' o\iTset*r 
of the pour, in ean’ ihe physician em- 
ployed by the bi)ard is not acressibl<», 
and an emergency is decmcil to exist, 
or if he refu'ai'S for any reason to act, 
may employ a physician in cast* of ur- 
gent necessity to treat one in need of 
medical aid, anti, in the absence of 
fraud, the county will he hound by 
his judgment and liable for the medi- 
cal services, notwithstanding the em- 
ployment of a regular physician by 
the county. Board, etc., v. Seaton, 90 
Ind. 158; Washhum Board, etc., 


•su*, iil'-o, Ooims.. etc,, <?. iLoluian, 34 
Ind. Sijh. As 10 the powers of town 
trusfiss uinlci this .statute, see Robbins 
Board of Conir.s. of Morgan t*ouuty, 
(1 8s.*b 01 Ind. d37. As to the tenns. ctis , 
of ji ouiitnu't with a physud.m under 
this statute, sec Board of Comrs , otc,, 
Hitler, (1883) 00 Ind. 362. As to the 
duty and po^M*r o\' a town lriist(*o 
niaier Ind. Rev, St. (1881) § COSO, 
in providing for persons in need of 
tempuniry relief, see Board of Conn's., 
etc , /i. Jenningsi, (ISSo) 104 Ind. 

K 3 N. Ifl. Rep. filO. The 
mure fact that a board of commibsion- 
er?? employs physicians to attend the 
poor of a county will not operate as a 
liinitation upon the power of a town- 
ship trustee as overseer of the poor to 
employ others in ease of emergency. 
Board of C’orars. of Ferry County 
Lomax, (1892) 5 Ind, App* 567; d« c,^ 
32 R. E. Rep. 800. 
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with a phyBician, entered into during the late war, to attend to 
indigent persons sick with the smallpox, whether belligerents or 
non-belligerents, was not such a contract as is forbidden by the 
law of the land or public policy.^ A statute authorizing the 
board of siijiervisors of a city “ to allow and oi’der paid out ol 
the general fund, not to exceed six thousand dollars for any one 
year, for the support of ’’ a smallpox hospital, has been held in 
California not to authorize the board to purchase a site for a 
smallpox hospital.® [Neither was the purchase of a site for the 
hospital authorized by the statute giving the board power to make 
all regulations whicb may bo necessary or expedient for the pre- 
vention of contagiou'^ diseases, nor by the constitutional provision 
of the state authorizing a city to make all such police, sanitary 
and other regulations as are not iu conflict with general laws,® 

§ 28, For what towns may not be made liable. — town 
has no authority to appropriate money for the payment of 
expenses incurred by individuals, prior to its corporate existence 

^ City of Selma v, Mullen, (1871) 46 the board of supervisors by tlie statute. 
Ala. 411; in this case, where it appeared Aside from the fact that this statute 
that the usage of the city authorities makes no mention of real estate, or of 
was to have the city iDhysickn attend any purchase thereof, its language lim- 
to smallpox cases for an extra com- its the power to the expenditure of ‘six 
pensation, and the city physician, thousand dollars for any one year/ 
plaint ilf here, had been told by one of and the money thus allowed to be ox- 
the aldermen in the presence of the pended is for the ‘support* of the 
others, no one objecting, to “go on, smallpox hospital — words which emi- 
doclor, with your smallpox cases, and nently refer to an existing hospital, 
we will do what is just and right,*’ it rather than to one to be thereafter 
was held that the city was bound by brought into existence. It is not to be 
an implied promise to pay him a rea- inferred that when the legislature was 
sonable value for his services in this thus careful in limiting the amount of 
respect. As to an action of assumpsit money to be expend^ni, and in tho lan- 
lylng against corporations upon an guage in which it described the mode 
express or implied promise, see Bank of its expenditure, it intended to con- 
of Columbia Patterson, 7 Cranch, 299; fer an unlimited authority upon the 
Bank of U. S. Dandiidge, 12 Wheat, board of supervisors to expend any 
64; Banforth Schoharie & Duanes- amount of money that it might choose 
burgh Turnpike Hoad, 12 Johns. 227; for the purchase of a site for the hos- 
Montgomery CJounty % Barber, 46 pital for whose support it had thus 
Ala. 267. provided." 

* VonSchmidte, Widbex, CiiyTreas- ®yon Schmidtv. Widber, City Treas- 
urer, (1894) 105 Od. 161; s. 0., 88 Pac. urer, (1894) 106 Cal. I6I5 8. 0., 88 Pan. 
Bop. 688. Thecourtssid: “(Authority Rep. 688 dting as authority for the 
to make such a purchase) cannot be im- last proposition, Ketchum e. City of 
plied from the power conferred upon Buffalo, 14 hT. Y. "866. 
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as a town, in j)rocnring the jiabsagu of it.s charter,^ Jn the (*om- 
monwealtk of Mtusbacliwttte towns lavve no luithority to expend 
money or jdcdgo tlunr credit to celebrate tlio annivcrsiiry of th<^ 
fiiirrcndcr of Cornwiillih.® Nor lias it uiitliority to a]>pro|)riate 
money for llie celebration of the Fuurlli of duly.* By the blat- 
nte of 1801 (Chap. 105) cities arc now antliorized in Mas&aeliu- 
setts to appropriate lutjney to eelcbniic a holidav, Uni bueh anthor- 
ity can be exercised only in pursuance of a Yoto of two-thirds 


of the niemherh of each bnin<di 
voting by yea and m\y vole,'^ 

H^rosi i\ Belmont, (1S6.*?) 0 Alleu, 
153, 

-Ta^h i\ A<larus, Treasurer, (1853) 
10 Cush. ^33. 

•aiooil ?». Lynn, (1801) 1 Allen, tOA 
BifrOnow , (1i. ,r., Olid, alter reterrin^ to 
the power nf towns to raise moue^ for 

all other neecsbiiry <*hiire:cs ” ; The 
approi^riation is neither neeessary to 
the exercise of any iKa\er expnsbly 
griintf‘il to the tit} ; nor is it inci- 
dent ul to any right or authority, 
wliii'h, titough not expressly ^runted, 
has its oiigiii in ■well-Kttled usage 
and is foumled upon the necessitU-s, 
convenience, or c\en the comfort of 
the inhabitants. This is tin* extreme 
limit of the power of towns and cities 
to ^^rant money us s« tiled by repeated 
adjudications of this court. St tson 
«j. Kerapton, 13 ]dass. SI'S; Parsons ?' 
Go, hen. 11 Pick. 30«; Willard Kcu- 
buryport, 13 Pick. 227; Allen o, 
Taunton, 19 Pick. 4S3; Spaultling 
Lowell, 33 Pick. 71; Anthony r. 
Adams, 1 Mete, 2H1, See, uW>, Gevry 
«. Stoneliam, (1861) 1 Allen, 319. In 
New London d. Br.n'naril, 33 Conn. 
553, tin upproprisUion whkdi had been 
voted by the city f<»r the celebration 
of Independence Day was held to 
have been properly enjoined as be- 
yond the power of the city uniler its 
charter and the laws generally. As 
to the power of a city under the 
power given in its charter to raise and 
5 


of the city council prchent uinl 


expend luoinys ‘*to defmy the cou- 
lingeiit. and o(lu*r ex[)cnseb of the 
city *’ to providi* an culcrtaiannail for 
itb <*itiztns at tlu* expense ol the city, 
hcc lIod»*CN i\ Biill'alo, 3 Den. 110; 
New London r. Biaiuard, 22 Conn. 
353. 

Oh)rrison, Adinx., r. Lawrence, 
(t807) 1)8 Mass. 3 ID. lu Morton r. 
Cit> ol Nevada, 4i Pul. Uep. 583, 
bonds issued h} the cil} for the pur- 
chase of a right of way ami depot 
groiiudb lor n riulroad were licld to be 
void a.s vifdating the coustit ut ioiiul 
jiro^iMoa of ^lissouri declaring that 
the general assembly sJiall not author 
i/eauy cltyti) luin its credit to an} 
cori>oratiou niilcs^i two thirds ot tiic 
qualilicd \oUro asstuited thereto. It 
was further held that the i)urcljus( rof 
these bonds could nut rnalntaiu an 
action ugaiiist the cit} for jnomy paid 
and rectiM-'d to rcco\<r the amount 
paid the city for the bt»ials, us the ( ity 
having no powii* to create the debt, 
no implied promise could uriso i\n‘ itH 
payment, notwithstanding the gciieml 
statute of Missouri, vvhiib gives the 
hoard of trust e(*s iiower ‘‘to borrow 
money for the impro\cmcnt” of the 
town, the purchase of Idghway and 
depot grounds for the railroad not 
being for tho improvement of the 
town, but a debt incurred for the 
benefit of the milroad corpouitiim 
without the nroper assent of voters. 
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§ 29. Expenses of a committee to secure legislation. — 

A town cannot raibe l)j taxation or l>y pledge of its credit, or 
pay from ita treasury, money for the expenses of a committee 
directed by a vote of the town to petition the legislature for the 
annexation of the town to another town.^ Neither can it raise 


’ Minot V. West Tlo\lmry, (1873) 
llJi Mass. 1. Endico’it, J., a» t:> 
proper construction of tlic w(»r is 
“necessary charges," rcfcrrcfl to tic 
various Mus&schusctts cases prcvi ni3 
to this one as follows: “TUo loicV 
ing (asc is Stetson Kemplou, 13 
Mass. 313. The nicaniiii? of tJie word 
* necessary * in the statute is distnisscd 
at Jungth hy ChitT Justice P^ajiker, 
with a fulness of illuslration in regard 
to the various expenses which may bo 
Buicl to fall within the words * neces- 
sary charges,’ that seem to exhaust 
tlic subject, and has not been nuito- 
rially enlarged by later decisions. lie 
says; 'Tlie phrase ’necessary 
charges' is indeed general; that the 
very gonerality of the expression shows 
that it must have a I’easonable limita- 
tion. For none will suppos<» that un- 
der this form of expression every tax 
would ho legal which tho town should 
choose to sanction. The proper con- 
struction of the term must be that in 
addition to the money to be raised for 
tho poor, schools, etc., towns might 
raise such sums as should be necessary 
to meet tho ordinary expenses of the 
year, such as the payment of such mu- 
nicipal officers as they should be 
obliged to employ, the support and de- 
fense of such actions as they might be 
panics to, and tho expenses they 
would incur in performing such duties 
as the laws imposed, as the erection of 
powder houses, providing ammuni- 
tion, making and repairing highways 
and town roads, and other things of a 
like nature, which are necessary 
charges because the effect of a legal 
discharge of their corporate dntyf 
The erection of public buildings for 


the a<*commodation of the inhabitants, 
SIX h ill town houses to assemble in 
and market houses lor the sale of pro- 
vLions, may also be a pro])er town 
charge, au I may c ime ivithin the lair 
meaning of the term veceasar^/, for 
the e may be essential to tho com- 
lort aul corncnieuco of the chi/ens. 
\f ^ \ to the defense 

of any town figiin^t the incursions of 
an enemy in lime of war, it is difficult to 
see any principle upon ^vhich that cjiii 
become a necessary town charge. It is 
isnoL a corporate duty,’ etc In another 
case *• Uiimford School District 
«j, Wood, 13 JVIass. 19J, the chiif jus- 
tice said of towns that they may be 
considered as quasi corporations, with 
limited powers co-extensive with tho 
duties imposed on them by statute or 
u ages. The rule iJ construction laid 
down in these early cases has boon 
Rtnclly followed in the 1 iter decisions. 
In Parsons v. Ooshen, 11 Pick. 396, 
Mr. Justice Wilur says: ’The im- 
portant question in this case is settled, 
and upon principles that cannot bti 
controveHed, in Btetson r. Kempton.* 
In Anthony ®. Adams, 1 Mete. 284, 
Chief Justice Shaw said: ’It is now 
well settled that a towm, in its corpo- 
rate capacity, will not be bound, even 
by un express vote of a majority, to 
the peifonnanco of contracts or other 
legal duties not coming within the 
scope of the objects and purposes for 
which they are incorporated.* In Vin- 
cent Nantucket, 13 Oush, 108, it was 
said by Mr. J usfcice Merrick ; ’ Their 
contracts will be valid when made in 
relation lo objects concerning which 
they have a duty to perform, an inter- 
est to protect, or a right to defends 
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l)y taxation, or pay froni its treasury, money for expenses 
incurred in opposing before tlio legislature the annexation of the 
whole or a part of its territory to another town.^ A lifaino town 
cannot inciir expenses in oi)posing before a legislative committee 
a division of its territorial limits.^ 


§30. For the payment of bounties to volunteers, — The 
Illinois Supremo Court sustained tlio const ituHoiuility of a law 
autljorizing tlie towns in certain counties therein iianitMl to lov^y a 
tax to pay bounties to persons who slumkl tliereafter enlist or bo 
drafted in tin*, army of the l^’iiited States, a vot<* of the township 
being first taken. The courts deliued a tax for corporate pur- 
poses " to mean 'sa tax to he expended in a manner which shall 
promote the general pro^iierity and welfare of tlie municipality 
which levies it,'’ and held that a tax levievl hy the town for the 
purpose of paying bounties to such as would volunteer in the 
army during the late ww in order therel)y to exempt the town 
from an impending draft on conscription might he fairly 
considered a tax for the common good and fur a '‘corporate 
purpose.” 


But IitTc is the extent at once of their 
right ami their power. They e}innf)t 
engage iu enterurisea foreign to the 
purposea fi>r w Inch they were inctir- 
porilPil, nor assume respouMbnities 
which inviih e umlerttildngs not ilhiu 
the eoinpass of their rorporate pow- 
ers.* Following ihia rule of t nnstrne- 
tion, this court has held expenditures 
to he legal though not vithiii tlio ex- 
press terms of the statute, but inei- 
dentul to and vithin the scope of a 
power of a town, as for the (*rtctionof 
market and town liouses, ami the f on- 
etru *tion of reservoirs to su]iply lire 
engines. Hpaiildiiig p, Lowell, SU 
Pick. 71; French Quincy, 3 Allen, 
9; Hardy t). Waltham, 3 .Met. 1 03. For 
the nupi^ort of a public clock, as within 
the jurisdiction of a town, in the same 
manner as hay scales, huiyiug grounds, 
wells and reservoirs, being objects of 
convenience and necessity to the in- 
habitants. Willard v, Newburyport, 
19 Pick, 297. A town may also in- 


demnify its olfiocrs against Uabilitics 
incurred in the hmajhic discharge of 
their olheiul dutit*s, as iu regard to Iho 
ri assessment of taxes, Ihc repairs of a 
highway, the rept>rt of a schotd <‘om- 
mil tec, the erection of a town house, 
all imidental t) and connoch'd with 
the exeridsc of the powers of a town 
iNelsnne, Milford, ♦ l^iek. IS; Bancroft 
f'. L>iinlield. IS Pkk. ofid; Puller fl. 
(iiotoii, li Or.iy, 310; lladsell p. Han- 
cock, 3 dray, tVJlt; B ibbitt e. Savoy, 3 
C’usli. o30), iind may pay for profes- 
Hionnl Re^^i<‘es in the delenso of Milts, 
imlependenl of the rchuU of the suit, 
and whetli(*r the tt>wn acted legally or 
illegally in the matter in controversy, 
it being iu the onlinary ndministra- 
tiou of town ullairfe. Cushing v, 
Stoughton, (S OusU. 3S9.” 

K’oolidgo t\ Brookline, (1874) 114 
Mass, 592. 

® Inhabitants of Westbrook n. In- 
habitants of Peering, (1874) 63 He. 231. 

* Taylor®. Thompson, (1866)49IUL 9. 
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§ 31. Validating a contract of village trustees. — Under the 
statutes of New York there is required a submission of a propo- 
sition for furnishing a water supply to a vote of the electors 
before a contract can be made by the village trustees, if the cost 
is to exceed a certain sum. In case village trustees cuter into a 
contract for this purpose, not authorized by this statute, and 
there is an attoin]}t to ratify it by the electors of the village, the 
contract would not be validated as of the time when it was made, 
but simply rendered operative from and after the date of the 
vole.^ And the statute as to submission to a vote of the electors of 
the matter in question was not mocliiicd by the subsequent statute 
providing for the submission to the taxpaying electors,” at a 
special election of the question of raising moneys for some proper 
village object addiiional to the amount already authorized, and 
for raising the same in like manner with other taxes, and author- 
izing the trustees to borrow such sum in emergency in anticipa- 
tion of the tax, but granting them no authority to bond the village 
otherwise by contract.® 

§ 32. Illustrations of liabilities incurred for a “ corporate 
purpose.” — The Illinois Supremo Court has held that where a tax 
was voted by a city to donate a sum of money in aid of nonnal school 
in case it should he located therein, and it was so located, and the 

^ Squire r. Preston, (1894) 82 Him, v, Cramer, 14 Y, Wkly, Dig. 107; 
88; 8. 0 ., 81 N. Y. Supp. 174. The Hiisban®. City of Kocliester, 07 K. Y. 
statute referred to is N. Y. Law^ 1878, 628. As to ratification of the contracts 
chap. 787, § 6, as amended hy N. Y. hy a vote the court considered appli- 
Lawft 1883, chap, 422. cable the language of Judge Denio in 

’ Squire®. Preston, (1894) SSIIun, 88; Peterson a. Mayor, etc , 17 N. Y, 449, 
B. c„ 81 N. Y. Bupp. 174. The later 434, wMch was as follows: ‘‘No sort 
statute referred to is K, Y, Laws 1887, of ratification can make good an act 
chap. 504; see, also, N. Y. Laws 1890, without the scope of the corporate 
chap 566, § 81. which re-enacts in sub- authority So where the charter, or a 
stance t) 10 act of 1878. See In re Com- statute, binding upon the corporation, 
missioners of Central Park,60N.y. 493; has committed a class of acts to par- 
In rc Evergreens, 47 N. Y. 2l6, The ticular officers or agents other than 
questions involved in Squire®. Preston, the goneml governing body, or where 
su/praj were considered also in Squire it has proscribed certain formalities as 

Cartwright, (1898) 67 Hun, 218; s. conditions to the performance of any 
0., 22 N. Y. Supp. 899, the contract description of corporate business, the 
mode by the Tillage trustees with the proper functionaries must act, and the 
water company being for the erection designated forms must be observed, 
and supply of hydrants. As to the and genet ally no act of recognition 
pointB involved, the court cited: Smith can supply a defect in these respects.**’ 
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■bonds of tlic city were reg\ilarly issued and pni in eircnlation 1o 
that auioinit, such debt wu'i im’iUTod for a cori)orato jinrposo,” 
within Ihc moaning of the eonstitutioiial j)rovihioii allowing fixa- 
tion for ‘‘’corporate purposes."^ So, u1m>, ludd as to a cortain 
issue of the city’s bonds uiuhu' h‘giblativti authority and upon a 
vote of its legal voters, whereby the city was rolieviMl from the 
payment of a larger amount of its prior iiidcl)tc<lnc\'iK^ The city 
being also authorized by the btatute to give bonds to aid in tlio 
establishment and foumliition of a iinivoivlty, and for that purpose 
having purcliuhed grounds and suluniitod to ^ ote of the pco]>h^ the 
question of issuing a certain amount of boiulh to make payinciit 
for the lalul^, an<l it being <*arriod, those bonds were also held to 
bo for a ‘'eorjK*rate purpose,” tliere appearing no fraud, <‘ombi- 
nation or ojipres&iou in the transact ionf’ Tin' (‘onstitutioiial pro- 
vision of Xew Yijrk prohiliiting cities from incurring indebted- 
noss except for city purptises, docs not deprive tlie city <>f the 
jiower lo construct and operate a plant for a siqiply of oleciric 
light to tlic city and its inhahitanls, as this is a corporate juirjiofio 
within the nu'aiiing of the eoii'ilitutiunal ]>rt> vision.* Should a 
municipar corporation i^sue negotiable oertiticates of indebtedness, 
for instance, to a contractor for the performance of work to be 
done, or done, for an authorized corporate purpose, without legal 
authority or j>ower to issue sueli <*ertiiieate.s, the payee may main- 
tain an aetio!i for money lunl and receivt'd ; and the fact that the 
payee was not a part\ tti Hie (»oiitraet would ho immaterial if the 
certificales are ihteueil to him at the re<|nostof llio (contractor and 
the money received by tbe city and paid over to the contracior,® 

§ 33. Purchase of fire engines and apparatus. — A town 
posBCfiScs inlierent power lo pnrc'bahe fire engines for the protec- 
tion of the property of its citizens from fire.® The statute of 

* Burr r. City of Oarbondule, (1874) 204; Chapman d. Douglas County, 

76111. 47)5. 107 U. H. JUS; b, c.. 2 8up. Ot. Itep. 

* Ibid. 02; IlitcbiMick r. Galveston, DO U. B. 

® Ibid. In support of tlic'sc views the 841, 

court cited Merrick v. Inhabitants of ^ Corporation of Bluffton t. Studa* 
Amherst, 13 Allen, 500. baker, (1885) 106 Ind. 129. The court 

* Hequembour^; v. City rtf Dunkirk, said : The power to purchase fire 
49 Hun, 650; s. c., 2 N. Y. Hupp. 44T. ongines by an incorporated city or 

* Bangor Savings Bank v. City of town does not, however, of necessity, 
Stillwater, (1892) 40 Pi'il. Rep. 721; depend uim tbo question whether 
Louisiana New Orleans, 102 U. S. the charter of such city or town has, 
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Indiana for incorporating towns gives them power in one 
section among other things to provide all necessary apparatus 
for tlio oxlingnishment of fires.'’ Under this section a town 
is anthomed to purchase a lire engine for cash.^ Another 
section gives towns powder ‘“to incur a debt, on proper peti- 
tion from the taxpayers of the town severally. ” 

Under this section the towm may incur a debt for the purchase 
of a fire engine and apparatus, or pureliase it upon credit.® 
Another provision ol lliis law requires the assent of five- 
eighths of the taxpaying citizens of the town before there is 
power in the town to borroiv money or incur any debt or liability. 
Upon a proper ])etitiou the board of trustees in this case passed 
an ordinaneo for raising the money necessary to pay for an engine 
by sale of the bonds of the town. The court held that the board 
had tlie power to disregard this ordinance fur an issue and sale of 
bonds. Their power to purchase an engine on a credit was not 
exhausted by the mere passage of the ordinance for the issue and 
sale of bonds. The engine might be purchased by pai'ol and 

or lias not, expressly gninted such object of the corporate existence. It 
power, In I Bill, on Mum. Corp was long ago declared that the power 
(3d cd.) § 143, the learned author says : to prevent clanger from fire is an in- 
*‘Tho prevention of damage by fire is cidental one, belonging to all inunic- 
usually an object witliin the scope of inal corporations/’ So, also, in 
municipal authority, either by ex- Baumgartner Hasty, 100 Ind. 575; 
press grant or by the power, in a B, c., 50 Am. Rep. 830, the court 
chartered town or city, to intike police said : “ The rule has always been that 
regulations or needful by laws, and a municipnl corporation has the in- 
fer this purpose it may rcgiiliito the* herent power to enact ordinances for 
mode aud reinovul of ashes. And the protection of the jiropcrty of its 
where the town or municipal body citizens against fire. * * * The 
has such power, it is authotized to exercise of such a power is not tho 
appropriate money for the purchase exercise of a new power, nor of one 
of engines, or for tho repair thereof, not connected with the purposes for 
if to he used for tlie purpose of ex- which public corporations are organ- 
tinguiahing fires therein, and this, ized; on the contrary, it is the 
whether they belong to the corpora- exercise of a power long possessed by 
tiott or were purchased by private municipal corporations and closely con- 
Btibficription.” Bo in Clark ®. City of nected with the purposes for which 
South Bend, 85 Ind. 378 ; s. c., 44 such corporations are organized.” 

Am, Hep. IS, tho court said: 'Second National Bank of New 

municipal corporation has such Albany «. Town of Danville, (1878)»60 
powers as are expressly gmnted and Ind. 604. 

also Sttdi implied or incidental ones * Second National Bank of New 
as are nec^sary to carry into effect Albany Town of Danville, (1878) 60 
the express powers and effectuate the Ind. 504. 
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in thia oaso on credit and Jiotes commercial or otherwise might bo 
executed for the price by the board of tnistoos of the town.* 
The power to purchase fire enginoB and apparatus is ncccsriarily 
or fairly to be imjdied as incident to a ])ower granted a city’s 
common council to pass ordinances for the jireveiition and sup- 
pression of fires and to appoint and remove fire wardens ; and, 
by ordinance to prescribe the powders and duties of snoli fire war- 
dens and of the firo <nigineers and firemen ; and aLo the riglit t(^ 
raise money hy taxation for siippoitiiig the lire depart nieat.® 
Under a statutory authority to purctuiso fire engines and appara- 
tus of all kinds for the use of the lire <lepartiuont of a city, the 
hoard of lire commissioners liaving charge of such niattei*s may 
purchase hose carriages.® 

§ 34 . Illustration of wrongfully incurred liability. - Where 
the sum of $1,500 had been voted by a fechool district of Wyom- 
ing for contingent expcnisep, tlio Supronie Ouurt <.>f that stale 
lield that the purchase of a steaixi-healiiig ap})aratus for a sum 
largely in excess of that amount was not within the power of the 

* Second National Uank of Now floiiarLment with ajipiiratus would l>o 

Albany a. Town of Danville. (1878) 60 futile as the privilege of raising nn 
Ind. 504; Shelliold School Townhhii) army v^xUiout the power to provide 
«, Andress, 56 Ind. 157. See upon weapons or subsisstcnce. The power 
this subject, generiilly, Evansville, In do cither would imply the power 
eto., R. E, Co. r. City of Evansville, to eltectimte the intent involved in the 
15 Ind. 363; City of ludinnapolis ?\ gmnt by the executiomd itsincidenla. 
Miller, 27 Ind. 894 ; Thompson 0 . City The contracts for the purchase of 
of Pi*ru, 39 Inch 305. On the prin- apparatus are clearly among the 
ciple, Halstead r. Board of Oorars. incidents of the grunt. The power to 
of Daho County, 56 Ind. 363. pxxrehtise fire engines luis been, in 

* Green City of Cape ^fay, (1879) several istatcs, sn^atuinefi under the au- 
41 N. J. Law, 45. It was said in the thority of the <ily to make police 
opinion: **Thc power to suppress regulations for public safety, which, 
lirea, etc., would be nuifutory without it is held, confeis the power to take 
the power to obtain the me.uis by measures lor the prevention of fires, 
which the suppression can be effected. Whether the power to suppress fires 
The authority to prescribe the powi»r arlHes from the gcneiul safety clause 
and duties of firemen and fire engineers of the charter or from express grant, 
implies that tUore shall bo apparattis, it cai’ries with it the right to purchase 
in the management of which duties fire engines. 1 Dill, on Mun, Oorp. 
shall arise and become the subject of g 94.” 

municipal regulation. The power to » Leonard ». Long Island City, (1893) 
organize a fire department unaccom- 47 N. Y. St. Rep. 761 ; a. c., 30 N. T. 
panied with the power to equip the Supp. 36. 



40 aEJITEEAL POWEK TO INCUR PEOUNIART LIABILITY. [§ 35 

district board.^ The court held the warrant issued by the school 
district for a steam-lieaiing apparatus to bo void for another 
reason that it was in violation of the statute of congress limiting 
the amount of indebtedness to he incurred by every political or 
municipal corporation, county or other subdivision of the terri- 
1 cries of the United States to an amount not exceeding a certain 
percentage on the value of taxable property therein.^ 

§ 35* Purchase of cemetery grounds. — A charter of a 
municipal corporation coiiforring the power fo purchase firo 


* School District No. 3 in Carbon 
County t). ■Western Tube Co., (Wyo. 
1805) 38 Pac. Pop. 033. It was said 
by the court: “ Certainly our statute 
does not permit the contracting of 
debts fjir in excess of the appropriation 
made for contingent purposes for that 
year, and we doubt that such aiitlior- 
ized expenditures would be counte- 
nanced anywhere in the absence of a 
statute giving a district school board 
exprc&a powers to contract for the dis- 
trict beyond the annual appropriations 
made by the annual school meeting, 
where such meeting is made the 
source of the power of lasatioii. It 
would authorize the creation of a 
floating indehtednefas which should 
bind the <Ustrict the sumo as a bonded 
indebtedness permitted by an act of 
the legislature. In some of the states 
the district hoard or some of its mem- 
bers are authorized cither in express 
statutory terms or by iiaplication, 
where the board or officer are charged 
with certain duties, to incur expenses 
for the district in limited sums for 
specific purposes, hut this power to 
hind the district is strictly limited to 
the purposes named in the statutes, 
Conklin v. School District, 33 Kaiis. 
S21; School District a. Snell, U Mch. 
S60; Gibson a. School District, 30 
Kloh. 404; Johnson a. School District, 
07 Mo, 819.” 

^School Dist. No, 8 of Carbon 
County D. Western Tube Co., (1895) 88 


Pac. Rep. 933; Xet^ 49th Cong. (1st 
Sess.)chap, H18, § 4. It was urged 
before the court that the debt at- 
tempted to be lucmTed by the district 
board for the heating appai’atus was a 
necessary one, and that the very exist- 
ence and raaintemincc of the public 
schools required that they should bo 
kept open and the pupils comfortably 
seated and warmed. The court said to 
this: “But this question ij settled. 
The provisions of the net of congress 
were probably borrowed from the 
Constiiutiou of Illinois, which con- 
tains a similar restriction, a limitation 
which has been judicially interpreted. 
The clause sliall not become indebted 
Mn any manner or for any purpose* 
iu the Illinois Constitution is construed 
to mean just what it says, and not to 
permit an exception that would allow 
a public corpox*ation to incur indebted- 
ness for supplies to meet its ordinary 
wants and necessities, an exception 
which the framers of the Constitution 
did not SCO fit to make and which the 
courts have no power to insert. Prince 
City of Quincy, 105 III. 138, 143, 
316; City of Springfield v. Edwards, 
84 in. 636; Law v. People, 87 III, 885. 
The same principle is sustained by the 
Supreme Court of the United States 
in construing a similar construction in 
the Constitution of Colorado. Lake 
Co. «>. Rollins, IBOXJ, S. 663; s. o., 9 
Sup, Cfe* Rep. 661; Lake Co. 
Graham, 139 U. S. 674; s. o., 9 Sup* 
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appnratns, cemetery gronufls, to estahliHli markclR and other 
things, for the cxt^cinioii of wdiicli ])<>wcr luoncy would be a 
necessary means, in the absence of any pohitivo rcslrietion, con- 
fers the power to borrow iiionoy ns an incident to the execution 
of such general j^oworsJ A powoi* of laxation conferj-ed in tljo 
charter cannot l)o deemed to exclude Iho power of hoiTowing/*^ 
This city having contracted to purchase a ceiiieiery lot, and pay 
for the same ])y its (‘orporato botnls, it was held, having acted 
within the ])owors conferred hy its cduirter, could not l^e pre- 
vented by a snbsecjnent act of the legislature forbidding the 
issuing of bonds.^ 


§ 36. Erection of crematory for garbage, etc. — The 
Supreme ()ourl of Wiscoubin has held that, imtUn* the general 
power given hy the statutes of Wisconsin to prevent or abate 
nuisances, a village hom’d may contract, for the building of a 
erematoiy for garbage, dcatl animals, ete.^ 


Ct. Rep. 654. It makes no difforciice 
for wbsit purpose or iu what manner 
the debt was croutcil; if in »‘xcoss of 
the strfitutory or constitutional limit it 
is wholly void.” 

» Mills r. Gleason, (1860) 11 Wis. ^ <0. 

*lbid.: Clarke y. School District, !} 
U. I 190. 

2 Mills Gleason, (1H60) tl IVis. 470; 
sec State y. Common Council, 7 WK. 
688; Smith r. Appleton, 19 Wis. 468. 

^Kilvington r. City of Superior, 
(1893) SJ) "Wis. 323. The caurt said; 
*^Thc power *1o prevent or abate uiii- 
sances’ — that which occasions public 
hurt or inconvenience — is necessarily 
a very broad and comprehensive oiu\ 
and essential, if not indispensable, to 
the purpose for which the villai^o w’as 
created. It would hardly b c quest ioned 
by any one that if ^^arba^rc, nuinurc, 
or dead animals were found within the 
village, in the interest of good order, 
cleanliness or public Inalth, the board 
of trustees would have power to abate 
such nuisances by removing or other- 
wise making suitable disposition of 
them. To this end, it might provide 

G 


for destroying them, instead of foul- 
ing the waters of a take or stream of 
water with them, to be again oust up, 
to the preindicp of the pnblie, or de- 
positing them where they v oiild creab» 
a new nui'anec. To this end, if a 
garbjige crnmitoi’y becomes necessary, 
tlie board maj , within « fair and bona 
Jfdo exercise of their discretion, con- 
tract for its construction, and the vil- 
lage will be bound bv the <*outract. 
Speaking < f the powers of such cor- 
poratioms, in »Sp;mldiiig e, bowcll, 3J1 
Pick. 71, 7 1, Shaw. ( h. ,T., says: ‘ They 
can exercise no powers but those w’bieb 
avf’ conferred upon them Iw the act by 
which they are constituted, or such as 
arc niH’CiSsury to the exercise of their 
eorpoviite powers ortluties and accom- 
plishment of the purposes of their as- 
aoeiation.^ French r. Quincy, 3 Allen, 
9, 13. This rule has been affirmed 
in this state, with the just qualification 
that such eorponitions may resort to 
tlio usual and convenient means of ex- 
ecuting the powers granted; that is to 
say, as applied to this ease, that the ‘vil- 
lage, in order to prevent or abate nui- 
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§ 37 . Use of private property for sewers. — Under the 
aiitlioritj^ to con^^tmct bowers as incident to the general right of 
a municipal corporation to maintain streets and liigliways,^ the 
governing aiitliorities of a city may contract for a right to con- 
struct a bower tlirough private ])ropcrty and hind the city for the 
cost by way of damages agreed upon by the authorities and the 
owners of the private property.® 

§ 38, Detection of criminals. — Municipal corporations, when 
not authorized to levy taxes to pay the expenses of detecting and 
bringing to justice perbous guilty of crimes punishable under 
general laws, eaimoi through their governing board create an 
indebtedness against the corporation for any such purpose, 
whether by proclamation, resolution or ordinance.® 

§ 39 . Aiding private corporations. — A municipal corpora- 
tion cannot become a shareholder or stockholder in a private cor- 
poration or borrow money or inenr debts to aid extraneous 

Bances, might resort to such means as 444; Spaulding tf. Lowell, S3 Pick, 17, 
were usual and convenient. Mills v. 80. Tt was not necessary, therefore, 
Gleason, 11 Ws. 470, 491; Gilmau t'. that there should have been express 
Milwaukee, 61 Wia 583, 092; Bell ». power conferred on the village to build, 
Piattevillc, 71 Wi&. 139, 149; Meinzer ff. or contniet for building, the crematory. 
Itacine, 63 Wis. Sll, 915. The power The village board might contract for 
toprtiV(‘ntaudabalonumnceHhanex- it as a means adapted to the end of 
press grant of power, and not an ini- preventing or abating nuisances, and 
plied one; and ’ if baslonghccnaa cstab- as a health measure, and so within the 
liahed principle in the law of corpora- general purpose for which the village 
lions that they may exorcise all their was organized.” 
powers witliiu the fair intent and pur- ^ Cone r. City of Hartford, 08 Conn, 
pose of their Croat ion which are rea- 368. 360, Fisher v. Harrisburg, 0 Grant 
sonably proper to give effect to powers (Pa.), 091; Stoudinger v. City of Kew- 
expressly granted, In doing so, un- ark, 28 N. J. Eq. 187, 
less restricted in this respect, they Leeds r. City of Richmond, (1886) 
must have a choice of means adaptwl 102 Ind. 372. In the power granted 
to ends, and are not confined to any to a city to construct a sewer outside 
one mode of operation,’ and their dis- of its liaiits, when necessary to afford 
creiion in this respect cannot be ro- an outlet for sewers within, is in- 
vised or interfered with by the courts, eluded the power to agree with own- 
oxcept where the suljstantivo power is ers of lands as to terms of their occu- 
oxceeded, or fraud is shown, or there pancy. Little Oity of Koohester, 
is a manifest invadon of private rights, ^888) 17 N. Y. Wkly. Big, 618. 

JCKIL Mun. Corp. §| 91, 94, and c ases « Murphy d. City of JadiSonviUc, 
dted; Benson 0 Waukedia, 74 Wis. (1881) 18 Fla. 818, Whether or not 
8l, 89; Kelley Milwaukee, 18 Wis. town trustees could bind a town by 
88, 86; fichanck e. Mayor, 69 N, Y, offering a reward for the apprehen- 
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objects, unless the j)Ower be expressly granted.^ There is ni> 
power conferred upon a city to purchase rt^al estate within its 
cor])orate limits designed for the boneiit of an agricuiltiiral society 
that its annual fairs bhoiild be held therein, l>y a provision in its 
charter giving the council ‘’‘full j^uwer and authority t*o purchase, 
and provide for the payment of llie wwu(\ all t-iich real estate and 


peroonal property as juay ho rc 
and impiovcineiit of the city.” 

sion of a felon who luul bocm ufuilty (jf 
lioraif^de in the town has bccni (jiies 
Honed in K(*ntu<‘kj. r. Trust 
of Fleming.3burg, (1S3S) ? Dana \lvy.l, 
28 . 

^ Mayor i\ "Wetumubj Wharf (.’ 4 ),, (iJ» 
Ala. 6U; Low r. Marysville, 6 I’al 
2J4; Douglass v, Pltw‘er\ilU*, 18 (Jal, 
643. 

® City of Eufaula i\ McN.ib, (1880) 
67 Ala. 588. Someuvtuai, J., speak- 
ing for the court, said: “ It may be 
<‘onC4*ded that H the land in quest Ion 
liad been purchased for an exclusively 
pffblic itse, as being designed for <!( di- 
ction to a purpose within the usual 
scope of iimiiieipal governments, it 
might be a proper oxcrcasc of corpor- 
ate power under the above section, 
and the validity of the* contraci of pur- 
4‘haso <‘ 0 \ihl not be affect <'d or ren 
dcred invalid by any sub'-oqueni di- 
version of (ho land to unaiithori/ed 
uses, not shown satisfa4*torily lo have 
been mutually intended at the Hm(» of 
the purchase. 2 Dill, on Alun. C'orp. 
^ 444; Wei-.mer r. Village ot Doug- 
las, 64 N. Y. 91 ; H. c., 21 Am. liep. 
586. But the terms of the (*hart(*r arc 
imperative that such property must 
be * requiral for the use, convenience 
and improvement of the city,* tJol- 
lateml advantages, incidentiilly result- 
ing in the promotion of the city's 
commercial or business ijroaperity, 
will not be sufficient. It is not con- 
templated or permitted tliat such 
property shall bo acquired in aid of 
private enterprise not of a public 


‘<|uired for the use, cuiuciiience 
^ Even with power, granted hy 

(*hunict«*r, howcv4‘r liudnbh* imiy be 
its purpose, or however useful may bo 
its ciico 111 agruu lit. As slid by Mr. 
Judice Miiaa.u in Loan Associatimi 
Topeka, 20 Wall. 6V>, 669: “It ful- 
lows that in this class of cast's the 
right to cent rat I iiiuyt be limited by 
the right to tax, and it in the givtm 
case no tax can Uw fully bo levied to 
]iay tin* debt, the i ont ract it self is void 
tor want of authortty to make it. The 
same vhuv was expressed by Bbk’k- 
rijj, Ch. »!., in the N. O. M., etc., U. 
U. r. Dunn, 51 Ala. 128, 136, where 
(he followinff 1 mguas..e is used. * The 
power of taxation thus 4‘onferred (by 
the charter) must he limited ami eori- 
fuH'd strict ly*lo tlu* purposes fur which 
the ('orporaliou is created. The reve- 
nues derived fiom the excrcihc of this 
power must hi* faithfully applied t4> 
these piirposes. The (*orpomte au- 
thorities cannot, without a violation of 
duty ami usurixition of power, appro- 
priate the re venu(‘s thus proiluecsi lo 
any other purposes or ob ji'cts than sueli 
as are fairly expressed or reasonably 
implied in the charter. It is not ma- 
terial what is the character of th(* ob- 
ject, or how pressing the necessity, or 
what are the benefits, real or imagin- 
ary, which may flovr to the city. If 
not within the purposes of the act of 
incorporation, there is a want of 
power la the corponxte authorlt iea,* It 
was said by the Supreme* Court of 
Maine in Allen 2 ?. Inhabitants of Jay, 
60 Me. 124, that ‘taxation by the 
very meaning of the term implies the 
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its charter, in a city to aid in the construction of improvements 
partaldng of a j^uhlic* eliai'acter, the city could not, in the exercise 
of the power, contracl to jiay nionoy, or to appropriate its reve- 
nues to aid in constructing the works of a private corporation.^ 
There being no provision in the Constitution of West Virginia 
authorizing the levying of taxes to he used to aid private persons 
in conducting a private manufacturing business, the Supreme 
Court of the United States Held that the legislature had no power 
to autliorizo a city of that state to issue its bonds for the purpose 
of Ending tlieui to persons engaged in manufacturing ; the act, 
tlieroforo, was invalid and all bonds issued under its authority 
wore, as against the city, void.^ The Supreme Court of Arkansas 
has held that the eoiuniun council of a town has no jiowor to 
appropriate money to aid the building of a court house in such 
town, as such aii act is prohibited by that article of the Constitution 
of the state that no county, city or town, or other municipal cor- 
poration, shall appropriate money or loan its credit to any corpo- 
ration, institution or individual.^ 

§4D. Subscription to capital stock of railroad corpora- 
tions. — Municipal corporations are clothed with no power, out- 
hide of express authoi'ity granted by statute, to subscribe to the 
stock of private corporations.'* And if such authority be given 
by the legislature the mode and procedure prescribed by the 
statute inu&t he strictly followed.** The legislature of a stale may 
grant to municipal corporations power to subscribe to the capital 

raising of money for pnhlie >iisea, and ' San Diego Water Co. v. City of 
excludes tlie iiii&ing it for primte ob- San Diego, (1881) 59 Cal. 517. 
jects and purposes.’ 'I concede/ ® Parkersburg t?. Brown, (1883)106 
says Black, CU. J., in Sharpless U. S, 487; a. c,, 1 Sup. Ct, Rop. 443, 
Mayor, 31 Pa. St. 147, 168, Hliat a law » Russell «. Tate, 53 Ark. 541; B, o., 
authorising taxation for any oilier 18 S. W. Rep. 180. As to the loaning 
than pMiii pvrpfma is void/ The of its credit by a municipal corpora- 
court cited as sustaining the text: tion to a private corporation, forbidden 
Loan Association e. Topeka, 20 Wall, by constitutional provisions of the 
656; Allen V. Inhabitants of Jay, 00 state, see City of Olebnrne 0* Brown, 
Me. 124; e. c., 11 Am. Rep. 183; 78 Tex. 448; s. c., 11 S. W. Rep. 404. 
Lowell D. City of Boston, 111 Mass. * French ». Tesohemaker, (1864) 24 
454; s, c , 16 Am. Rep. 39; Hanson Cal. 618; Gulf Railroad Co, ®. Miami 

Vernon, 37 Iowa, 28; s. c., 1 Am. County, 12 Kans. 483. 

Bep. 316; Railroad Co. c, Dnnn, 61 * French Teschemaker, (1864) 34 

Ala, 128* Weiamer v. Village of Doug- Oal. 618, 

Us, 64K Y. 91; 8. c., 31 Am. Rep. 686." 
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etock of private corporations formed to carry out suck public 
iinproyements as tend to inei*easo the trade and business interestb 
of tlie municipality.^ In the absence of coiistitutioual proliibition 
the legiblatiire of a state may autliorwe niuiiicipal corporations to 
aid in the construction of railroads.® And a statute authorizing 
municipalities to aid in the construction of a railroad is not in 
conflict with the provisions of a State (Jonstitution forbidding a 
loan of the credit of the state to jnnvate jiorhons or corporations, 
and forhidding the state subs<*nbing to tlie stock of any corpora- 
tion, or from being interested in any work of internal improve- 
ment, and foi'biddiiig any person being deprived of his properly 
without dne process of law.*^ TJiere is no gromid for a cai»stiiu- 
tional objection to the grant of power by the legislature to a city 
to subscribe to stock of a railroad eouipany in the fuel tliat such 
coni])aiiy is a foi'eign corporation and that its road ti^rini nates at 
a point in another state from wbicli it runs a line of hnats to the 
citv issuing its bonds in aid of the company.^ Tlie statute of 
Arkanstxs authorizing counties ^‘having or control liug internal 
inipruvcmcDt funds, or credits granted to it by the state,’’ to sub- 
scribe to the capital stock of any valid and duh’^ organized rail- 
road, has lieen held not to confer power upon eouiitios to sub- 
scribe for stock in a railroad company and issue bonds of the 
county in payment for it which might by any jjobsibility become 
a proper charge upon the taxpayers of the count y.® The court 
adliered to this decision in a later ca'-e and lield generally that a 
county or other municipal corporation had no ]mwcr, indepoiid- 
entlj^ of an express grant of authority, to subscribe for stock in a 
railroad company and i>5fcne bonds in payment of tlie subscrij)- 
tion.® The Iowa Supreme Court has held that to aid in the con- 
struction of a railroa<l was not a jmlUc inirjHfhP within the mean- 
ing of a provision in the charter of a city that whenever, in the 
opinion of the city council, it is oxpediojit to borrow money for 
anyj>i^JZ/c pihrpo^e the qucistion shall lie bubiuittcd,'’ etc., and 

* City of Bridffcport n Housatonuc bonds, sec Bird p. City of Augusta, 
li. U. Oo„ (184:i) 15 Conn 4,.j. 30 Fed. Rep. UOO, 

» Taylor tf. City of Ypsilanti, ilFed, Moulton o. City of Evansville, S5 
Rep. 023. Eed. Rep. 3S2. 

® Ibid. Aa to the power of Eansrs ® English i\ Chicot County, (1871) 26 
cities tinder the legislation of that Ark 454- 

state to become interested in railroad ® Ilaneoek «>. Chicot County, (1877) 
enterprisea and to issue railroad aid 83 Ark. 573. 
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there was no power eoiifeiTe<l by the charter to borrow money 
for the purpose of aiding in the construction of a railroad, the 
power to borrow money conferred upon the city not authorizing 
the loan of the credit of the ciiy.^ The Supreme Court of lili- 
nois has recently hold that where an act incorporating a railroad 
company gave power to towns along the line of its road to sub- 
scribe to the capital stoclc of the company, a town along its line, 
subsequently incorporated by an act of the same session of the 
legiblature, which did not enumerate among the powers of the 
town the power to subscribe 1o such stock, could make a valid 
subscription to such stock, there being no inconsistency between 
the act incorporating the railroad company and the one incorpo- 


rathig the town,^ 

' Chambei'tam City of Burlington, 

UBCS) 19 Iowa, 395. 

» Hutcliinson Self, (1894) 153 111. 
543; s, c. , 39 N. E. Kep. 37. Ab to the 
eonstitxxtionulity of acts autlioiizing 
municipHl subscription to sloekof rail- 
roads, etc,, sec Common wealth cx rel. 
Armstrong ». Perkins et al, Commib- 
aionm of Allegheny County, (1833)48 
Pa. St. 400. As to power of munic- 
ipal corjmrfttiona under the Constitu- 
tion and law s of Colorado to make clomv 
tions or subscribe to capital stock of 
private corpomtions, sro Colorado C, 
R. B, Co, r. Lea, 5 Col. 192; I'ackard 
Jefferson C’ounty, 3 Col. 338; People v, 
Pueblo County, 3 OoL 300. In Ken- 
tucky; W. <& M. S. T. R. Co. i\ 
Clark Co, Ct., (1800) 3 Mete. 144; 
Shelby Co. Ct. v. 0. & O. R. R. 
Co., (1871) 8 Bush, 210; Mercer Co. 
Ct. 8. M. & H. T. Co., (18U) 
19 Bush, 357 ; Mercer Co. Ct, 
Ky. River Kavigation Co., (1871) 8 
Bush, 307; 0. & O. R R, Co. 
Barron Co. Court, 8 Bush, 216; Fore- 
man Murphy, (1870) 7 Bush, 304. 
Subscription made valid by eon- 
larmatian by act of the legislature. 
Shelby Go, Gt. -o. 0. & 0. R. 
B. Co., 8 Bush, 218* Legislature 
may modify, eto., after a vote is 
taken and before the actual making 


of subscriptions. 0. & O. R. R. Co. 
V, Barren Co. Court, (1874) 10 Bush, 
610. Cou,stitutionality of acts author- 
izing subscriptions settled, Shelby 
Co Ct. V. C. is O. B. R. Co., (1871) 8 
Bush, 215, Tyler v, E. & P. R. R. Co,, 
(1872) 9 Bush, 515; Bullock v, Curry, 
2 Mete. 174; Allison k L. H. G. & W. 
R. Co., 9 Bush, 248; Shelby villo Trus- 
tees S. & E. T. Co,, 1 Mete. 5L 
Under what circumstances the legisla- 
ture may repeal acts granting author- 
ity to subscribe to capital stock of 
railroad company. 0. & L. R. R. Co. v. 
Kenton County Court, (1861) 12 B. 
Moil. 150; M. T. Co. How, (1864) 
14 B. Mon. 432, In Missouri: Osage 
Talley Southern Kansas R. K. Co. 
V, Morgan County Court, (1873) 63 Mo. 
156; Ruhoy r. Shain, (1873) 64 Mo. 
207. As to the power of the legislature 
to authorize such subscriptions, see 
St, Joseph <& Denver City R, R, Co. 
Buchanan County Court, 39 Mo. 485; 
State ti. Saline County Court (1870) 
46 Mo. 242. As to raising money to aid 
in the construction of a railroad, see 
Stevens v, Anson, 73 Me. 489. In 
Pennsylvania R. R. Co. v. City of 
Philadelphia, (1864) 47 Pa. St. 189, 
the power to invest its stocks, money 
or credit directly or indirectly in aid 
of a steamship line between this city 
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§ 41. Power of the legislature as to corporations in such 
matters. — It is in the power of the legislature of a state to 
confer on municipal coi^porations largei’ powers than would ho 
implied from the general purposes of their creation, and when 
the legislature of a Mate, in express ieniis authorises cities or 
towns to subscribe for .sto(*k in an ciitorprise, of the kind nsnally 
known as internal improvenuuits, canals, railroads and plank- 
roads, for instance, the contratd of sncli cities or towns, made 
pursuant to the statute, is binding upon theui.^ 


§ 42. Constitutionality of legislation authorizing such 
aid. — The Sui>reiiic Court of Alahuma has suhtained the acts 
authorizing cities b> aid hy sul>aScrij)tion to stock aiul issue of 
bonds in the const mention of railroads as constitutional.* In an 


and foreign ports, in the absence of 
special lc|»isliiion aiithori/.in^^C it, ^^^ls 
denied to this city by the Supreme 
Oourt of IVnnsyhania See (*hap. 
” Municipal Aid.” 

’ Mayor & Ahlcrinen of Wetumpka 
tj. Winter, (1857) 29 AU. 651. It ap- 
peared in this case Ihul c(Ttain bon<ls 
had been issued by a < ity uinlcr Mat 
iitory authority, aiul it w as provided 
by the statute that *' thf‘ niouey aris 
iug from the sale of s.»id bonds ina> 
be appropriated under flic supervision 
and direction of the mayor and aldor- 
inrn of [the city], for any purpose* of 
iiUcrnal im])rovcmeni for the benelit 
<jf the oiliZ(*n<s of |thecity]’* Theve 
bonds w<‘re u^ed to aul in the con* 
struct ion of a plank road \\hi<‘h was 
to enter the city from an outMde point. 
Tlierc was n coutemtion that this was 
an improper use of the Inmds on the 
pari of the city; that innsmtudi as the 
powers of munitdpal (‘orporatioiis are 
conferred for their well-being and 
generally confined to police and sani- 
tary regulations ^vithin the chartered 
limits of such corporations, the proper 
construction of the words ‘‘internal 
improvements” in the statutes was 
that they applied to no works except 
within the city limits. The Supreme 


(\)arl of AUbanu construed Um 
words, lanu'Vcr, to anthoriyc the city 
to pledge ils credit, and thereby rais<* 
money tt) aid in the const ruction of 
some work of the kind gcucrallyrc- 
ferrcdloas intornnl improvements in 
the general acceptation of the words 
as a me aim of inijiroving the commerce 
of the (ity, and thcn'hy benefiting its 
t itizciis. As to the i)ower of the legii*- 
lamre li> ctmfcr u])on municipal cor- 
poral inns the power to lend its (sredit 
in aid of railroad or other improve 
incnts, sec Fielder r. M & E. li. R. Co , 
51 Ala. 17H 

® Oibhons r, Mobih* A (4reat North 
ern R, R. Co„ (tSfiO) afi Ala. 410, 
adhering 1o the doetrinc dcolured in 
Stein I’. Maj'or, Aldern^en, ete., ol 
M<d>ilc, (1S54) 21 Ala. 591, that 
although the only leiritimatc object 
of taxation is the support and main- 
tenanee of government, yot this pur- 
pose embraces a wuh^r range than the 
mere inachincry employed in its ad- 
ministration; that the power author- 
izes the employment of the necessary 
appliances to augment the aggregate 
wealth and prosperity of the inhabit- 
ants of the city; and that this may- 
be accomplished by providing outlets 
for commerce, opening channels of 
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early leading case in Wisconsin, involying tlie lending of its credit 
by the issue of its bonds in aid of a railroad company by a city 
of that state, the constitutionality of the act granting the power 
to the city to do so was vigorously attacked on all points. The 
Supreme Court, liowever, sustained the constitutionality of the 
act, holding that the constitutional provisions tliat the credit of 
the state shall never be given or loaned in aid of any individual, 
association or corporation,” and that the state shall never con- 
tract any debt for works, of internal improvenieiit, nor ho a party 
in carrying on any such works were limitations upon the state 
alone and did not prohibit the legislature to authorize counties, 
towns and cities to loan their credit or contract debts for works 
of internal improvement ; that the Constitution in another plac(‘ 
recognized the power of municipal corporations to loan their 
credit and required the legislature simply to restrict it.^ The legis- 
lature may authorize a town to suhscribo for the stock of a rail- 
road company and to incur indebtedness for making internal 

inter-comiaunicatiou with, other parts issue of boads in payment for it, and 
of the state, etc. Mayor, etc., of declared this rule: ‘'To justify o court 
Wetumpka v. Winter, SO A.la. 651; in pronouncing a statute void, it must 
.Slmrpless «). Mayor, etc., 31 Penn. St. be apparent that it is an everciae of 
147, Louisville & Nashville li. Co.®, powers not legislalive — of power 
County C’ourt, 1 Sneed, 087. In Stein committed to one or more of the other 
t), Mayor, etc., supm, the court re- departments of the* goveriiineiit, or that 
viewed as to the power as well as it is violative of some provision of ttic 
Ijurpoaes of taxation the following Constitution, shite or federal. Whether 
oases, arising in ditTcrent states, the policy of the statute is sound — 
to wit: Battle v Corporation of whether it will promote the public 
Mobile, 9 Ala. 284; Intendant of good — wbothcr it is in harmoiiywith 
Marion ®. Chandler, 6 Ala. 899; natuiul right or will obstruct justice 
State Estabrook, 6 Ala. 653; are not judicial questions. Borman 
Nichol Mayor of Nashville, 9 State, 34 Ala. 216.” 
namph. 252; Hope Beaderick, 8 ^ Clark v, City of Janesville, (1859) 

Humph. 1; Commonwealth McWil- 10 Wis. 136, following State ex rol Dean 
liams, 11 Penn. St, 61; Parker Cora- c. City of Madison, 7 Wis. 688. See, 
monwealth, 6 Barr, 507; Common- also, Watertown Cady, 20 Wis. 501. 
wealth ®. Judges, etc., of Lebanon In Bushncll Beloit, {I860) 10 Wis. 
County, 8 Barr, 301; Commonwealth 195, the same court has declared that 
0 . Painter, 10 Barr, 214; Goddin the Constitution of Wisconsin clearly 
Crump, 8 Leigh, 120; Burgess Pue, recognized the principle that mu- 
2 Gill, 19, In Winter ®. City Council nicipal corporations may be clothed 
of Montgomery, (1880), 66 Ala. 403, with power to '‘borrow money 
the Bupreme Court of Alabama bus- “contract debts” and to “loan their 
tained the act which in this case au- credit;” and that the legislature being 
thoiized the subsciiption by this city required to restrict such corporations 
to stock in a matured company and in the exercise of such powers was an 
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improvements ; and the corpoi'atiou would be liable for the pay- 
ment of such indebtedness.^ 

§ 43. In what respect the power of a municipality is 
restricted. — A city, the charter of which fully empowers and 


admission that the power existed. 
Sec Foster 1 ). Kenosha, IS Wis. 616. 

1 Bushnell i). Beloit, (1860) 10 Wis. 
195. See, also, Brodhead v. Milwau- 
kee, 19 Wis. 0*54; State ex rel. Car- 
penter Beloit, 20 Wis. 79; Whiting 
V. Railroad Co., 25 Wis. 107* Bridge- 
port ©Housatonuo R. R. Co., 15 Conn. 
475; Sliarplcss 0 , Mayor, etc, 21 Ponn. 
St. 14?; Comm, ox rel. Thomas -d. 
Comrs, Allegheny Co., 7 Am. Law 
Reg. 92; Talbot 0 . Dent, 9B. Mon. 520; 
Slack Maysvillo & Lexington R. R. 
Co., lo B. jUon. 1, Olieanoy c. ITooser, 
0 B. Mon. 250; Croddin Crump, S 
Leigh, 120; Nichol Mayor, etc., 
Nashville, 9 Humph. 252; Cinrinnati 
R. R. Co. Clinton County, 1 Ohio 
St. 77; Steubrn\ille & Ind R. R. Co. 
V. North Township, 1 Ohio St. 105; 
Shaw V. Dennis. 5 Gilm. (111.) 105; 
Ryder i?. Ahor & Siingaiuon River 
R. Co., 13 111. 516, Dubuque County 
V, D. i&j P. R R. Co., 4G. Gr. 1; Vicks- 
burg, Shreveport & Texas R. R. Go. v. 
Oiiachita, 11 La. Ann. 049; Parker e. 
Scogin, It La. Ann. 029; City of Au 
rora West, 9 Ind. 74. As to the 
constitutionality of legislative enact- 
ments authorizing a subscription lo 
stock, etc,, in aid of railroads, see 
Stewart u. Board of Supervisors of 
Polk County, (1870) 30 Iowa, 9; Goddiu 
Crump, 8 Leigh, 120; Starin«>. Genoa, 
29 Barb. 442; Bank of Rome v. Village 
of Rome, 18 N. Y. 38; Prettyman 0 . 
Sut>er visors, etc., lOBl. 406, Robertson 
'D, Rockford, 21 III, 451, Johnson r. 
Stark Co., 24 III. 75; Pattison®. Yuba 
Co., 18 Cal. 175; Blanding ». Burr, 
13 Cal. 343; Hobart Supervisors, 17 
Cal. 23; Taylor 0 . Newberne, 2 Jones 
Eq. (N. C.) 141; Caldwell v. Justices 

7 


of Bdrke 4 Jones Eq. (N. 0.) 323; 
Louisville, etc., R. R. Co. ®. David- 
son, 1 Sneed, 037; Nichol v. Mayor, 
etc., of Nashville, 9 Humph. 252; 
Railroad Go. Comra. of Clinton 
Courty, 1 Ohio St. 77; Trustees of 
Paris V, Cherry, 8 Ohio St. 564* Cass 
Dillon, 2 Ohio St. 607; State t. 
Comrs. of Clinton County, 6 Ohio St- 
280; State v. Van Horne, 7 Ohio St. 
327; State v. Trustees of Union, 8 
Ohio St. 394; Trust ees, etc , «. Shoe- 
maker, 12 Ohio St. 624; State 
Comrs. of Ifaucot k, 12 Ohio St. 590; 
Pow'crg e. Dougherty Couidj , 23 Ga. 
65; Sa-n Antonio i\ Jones, 28 Tex. 19; 
C'ommon wealth i\ McWilliams, 11 
Penn St. Gl; Moors r. City of Reading, 
21 Penn. St. 1S8: Slack i\ RniJro iJ Co., 
13 B. Mon. 1; Tall>ot v. Dent, 9 B. 
Mon. 526; City of Hi. Louis 0 . Alex- 
ander, 23 Mo. 48?]; City of Aurora 
West, 9 Ind. 71; C’otton Comrs. of 
Leon. 6 Fla. 610; State ex rel. Copes 
Charleston, 10 Rich. (S. C.)491; Comra, 
of Knox County v. Asp inwall, 21 ITow. 
539; Comrs. of Knox County i). Wal- 
lace, 21 How. 546; Zuhriskie 0 
Railroad Co., 23 How. 381; Amey 
Mayor, etc., 24 IIow\ 364; Gel poke d. 
Dubuque, 1 Wall. 175; Thomson d. 
Lee County, 3 Wall. 327; Rogers t\ 
Biirlington, 3 Wall. Cot; Gibbons 
D. Mobile «& G. & Northern R. R. Co., 
36 Ala. 410; St. Joseph, etc., R. R. 
Co. Buchanan County Court, 39 
Mo. 485; State Linn County Court, 
44 Mo. 504; Stewart Board of 
Supervisors of Polk County, 30 Iowa, 
9; John ». 0. R. & F. W. R. R. Co., 
35 Ind. 539; Ex parte Selma, etc , R. 
R, Co., 45 Ala. 096; Stockton <fe Visalia 
R. R. R, Co. t). Stockton, 41 Cal, 147. 
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authorizes its city council “ to make, ordaiu and enact such laws 
and regulations (not contrary to tlie Constitution and laws of 
this state) as may bo deemed necessary in relation to the streets 
and highways, public buildings and powder inagazinos, and every 
other matter and thing which they may deem uecesbary for the 
good order and welfare of said city,'’ is not authorized to construed, 
or aid in constructing a plank road or bridge beyond the corpo- 
rate limits of said city."^ 


^City Council of Montgomery o. 
Montgomery & Wetumpka Plank Road 
Co., (1S57) 81 Ala. 1(5, lioldiug a loan 
of the city funds to this eonipany for 
conatniction of its road and a bridge 
beyond the limits of the city lo have 
been unauthorized and void; Htonb, J. , 
said; “We find no express authority 
fin the charter of thi.s city] to enter 
into the contract dcclured on; neither 
is the exercise nf such ])ower neces- 
sary to carry into effect any of the ex- 
pressly granted powers; nor was the 
exercise of the power under considera- 
tion a necessary means of effecting the 
purpose for which this coi’iioration 
was created. * As to the 

effect of the general words in the 
charter it was said: “In the case of 
Beaty v. Lessee of Knowlcr, 4 Pet. 
152-171, the Supremo Court of the 
United States held the following lan- 
guage: ^Tlie provision in the 10th 
section tnat the ' directors shall have 
power to do whatever shall appear to 
them necessary and proper to he done 
for the well ordering of the interest of 
the proprietors, not contrary to the 
laws of the state,’ was not intended to 
give unlimited power, hut tlio exercise 
of a discretion within the scope of the 
authority conferred. If the words of 
this section are not to bo restricted by 
the other provisions of the statute, hut 
to he considered according to their lit- 
eral import, they would vest in the 
directory a power ovei' the land only 
limited by their discretion. They 
coiid dispose, of the land and vest the 


proceeds in any intinncr which tht*y 
might suppose would advance the 
interest of tlie proprielor.s. It is only 
necessary lo state the consecjuence to 
show the danger of suoh a consl ruc- 
tion.”* Citing The Pcsjiile v, Utic.t 
In.s. Co., 15 Johns, 858 8H8; Stetson 
«». Kcinpton, 18 Mass. 27*2, 278, 279; 
State of Ohio Wiisliina-tfiii Social 
Library Co., 11 Ohio, 0(5; Ang. A 
Ames on t’orp. (8(1 ed.) HI*, .S5, 8(1. 
The language found in (lie charltu* 
which ‘^\as construed in the case of 
Beaty v. L(*ssee of Kiiowhu*, si/pra, 
strikingly reseinifies the clause from 
the act incorporaikig the city of Mont- 
gomery, which wc are considering. 
Th(* grant of power in the one cas(‘ is 
that “the Oireeiom nhall luw^ puwiv to 
do irlmtuir ahill apjuor to thm to ho 
uecemiry and projn r to hv done** etc. 
In the Ollier it cml)riicr‘H ** t ren/ of/ur 
mitteir and ihintf (Mrh ihty nnty dam 
neemm'j/ Jhr the pood ordt r and mifaro 
of said city"* In this case, us in the 
case from 4 Pet. nnpra^ if (he vtords 
of the charter “areiujt to be ro^rictod 
by the other jirovisious of the statute, 
but to be considered accemling to their 
literal import, they would vest in the 
corporate authorities a power * * ^ 
only limited by their discretion.” We 
cannot believe it w^as the intention of 
the legislature to confer on the city 
council of Montgomery “unlimited 
power,” but only lo grant lo that body 
the right to exorcise “a discretion 
within the scope of the authority con- 
ferred, In other words, we limit the 
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§ 44. Subscription for less than the amount voted. — When 
authorized by the legislature to issue bonds which may be 
delivered to a railroad corporation in payment of a subscription 
to its capital stock by a municipal corporation, the subscription to 
stock or issue of bonds may be for less than the amount voted.^ 


words, ‘ every other matter and thing,’ 
as found in the act, to such subjects 
as are cognate to the powers cxpres^ily 
conferred.” 

* Chicago, Kansas «& Western R. R, 
Co. ®. Ozark Township, (1891) 46 XCana. 
415. The court cites Turner®. Wood- 
son County, 27 Kans. 614, and then 
said: **This question has also been 
virtually decided * * by the 
Supreme Court of Alabama [in] Win- 
ter City Council of Montgomery, 65 
Ala. 403; h. c., 7 Am. & Eng. R. R. 
Cas. 807. This case is as neai*ly in 
point, as nearly applicable, as nearly 
analogous to the present case ’ as it 
could well be, and we know of no 
authority to the contrary, and the 
principle enunciated in tlie cases cited 
is substantially that when authority is 
given to the ollicers of a public corpo- 
ration, by an election or otherwise, to 
issue a certain amount of the bonds of 
the corporation, the officers will have 
the power and the right, wherever 
there is a sufficient reason therefor, to 
issue a less, amount of the bonds of 
the corporation.” The court further 
on in the opinion said: “ The object 
of the law in permitting public corpo- 
rations to subscribe for stock in rail- 
road companies, and to issue their 
bonds in payment therefor, is not in- 
tended as a business transaction like 
that consummated by an individual 
when he purchases stock and pays 
therefor in money or in something 
else. It is merely for the purpose of 
procuring greater facilities for travel 
and transportation for the general 
public which is always considered as a 
public purpose and not merely as a 
private purpose, enterprise or busi- 


ness transaction. The act itself auth- 
orizing counties, townships and 
municipal corporations to subscribe 
for stock in and to issue bonds to rail- 
road companies, is entitled, ‘ An act to 
enable counties, townships and cities 
to aid in the construction of railroads,* 
etc. Laws of 1876, chap. 107. This 
shows that the main object of the act 
was to enable counties, townships and 
cities * to aid in the construction of rail- 
roads* and was not to permit such cor- 
porations to engage in such trans- 
actions as a mere business venture, or 
as an investment in stock or a apeou- 
Jalion in bonds and stocks.” Twenty 
years ago it was said by this court in 
the ease of Coinrs. of Leavenworth 
Go. n. Miller, 7 Kans. 479, 628, 629, 682, 
among other things, as follows: “ If a 
railroad company is purely a private 
corporation, and if the construction 
and operation thereof is pm*ely a 
private purpose, neither the govern- 
ment nor any municipal corporation 
has any right to become a stockholder 
therein. Governments were not or- 
ganized for the purpose of engaging 
in private enterprises or private busi- 
ness, but only for the transaction and 
promotion of public affairs. Even if 
the purchase of stock iu a railroad 
company should be a paying trans- 
action as an investment (which unfor- 
tunately for counties and municipal 
corporations it is not), still a goveru- 
niental organization would have no 
right for that reason alone to engage 
in it, for governmental organizations 
are not created for purposes of specu- 
lation, nor are they created for the 
purpose of promoting the general wel- 
fare of the individual members thereof 



52 


GENERAL POWER TO INOtTK PECUNIARY LIABILITY. [§ 45- 

§ 45. The effect of subsequent legislation upon such a sub- 
scription. — A city in Georgia, the mayor and council of which had 
been by statute empowered “ to borrow money and contract loans, 
not to exceed $200,000, for the use of the city ; and 

to pledge the funds or property of the corporation * 

and tlie commons thereof, for the redemption of such loan or 
loans, and also shall have power to purchase any real or ])ersonal 
estate for the use and benolit of the corporation. * *'*'” biih- 

scribed for sliares of stock of a railroad company. After the 
subscription the city authorities were by statute ‘‘empowered to 
contract a further loan of the same amount, over and above the 
amount already borrowed, and that the town cumnioiis aiul pub- 
lic property of the city be pledged for the payment of the same.’’ 
The preamble to this last act referred to the passages < »f the first act, 
concluding : “ And whereas, that sum lias lieeu already borrowed 
and vested in stocks for the purjyoses of Intenuil iinproorinentP 
The Supreme Court of Georgia held that the elloct of this last 

or citizens. The increased facility for the voters at the flection. The propo- 
travcl and transportation is the main sitiou was, when faiidy construed, that 
object in the creation of railroads, and the city should exlend aid to iho v*.il- 
this it Is which constitutes a railroad road company liy theissiujof ils bonds 
a public purpose. All other benefits, to an amount not exeecdini; one inil- 
though belonging of right to the pub- lion of dollars, which were to be Ma- 
lic, are simply incidental.” Pages 52S ployed in building and ff{iiipi>iiig the 
and 629, ** The opening of hotels, road. It was not pecuniary gain, not 
the running of stage coaches, hacks, any of the atlvatitugcs which would 
drays, etc., have never been considered accrue to an individual from member- 
as incumbent upon governments, ship in the railroad <*ompany .iiat 
Governments have never undertaken to formed a motive or inducement lor 
keep hotels, run stage coaches, etc., and clothing the city wdth pow(*r to aid m 
it has never been considered that theTO the construction of the road. The 
was any moral or legal obligation rest- beuefits which would result to Iho 
ing upon them to do so. But the duty comiuorce and industry of the city, 
of opening highways, canals and other the fnereused facilities of access to It, 
like improvements for the accommo- were the purposes for which the 
dation of travel and commerce, has power w^as conferred, Jf these could 
always been considered most binding be secured without involving the city 
upon all governments.” Page 632. in a debt of one million of dollars, It 
In the case of Winter City Council was not only wiihin the power, but it 
of Montgomery, above cited, the was the duty of the city council to 
Supreme Court of Alabama used the secure them for the least practicable 
following, among other lan'yuagei sum. The power to create the larger 
‘‘We do not discover that the city includes tho powei* to create the lesser 
council varied the propositions which debt. Chnm majvs cor ti net in ae 
were submitted to and approved by ^?iim”'7Am. & Eng. li. R. Cas. Sll). 
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statute, by necessary implication was to ratify and make valid the 
subscription for the shares of stock of the railroad corporation.^ 

§46. Statutory authority to construct a railroad. — The 

Supreme Court of Ohio has sustained the constitutionality and 
validity of the act of the legislature of that state, the general 
scope and purpose of which was to authorize cities of the state of 
a certain population to construct a lino of raih'oad leading there- 
from to any other terniiniis in the state, or in any other state, 
through the agency of a board of trustees, etc., with authority to 
such board of trustees to borrow a sum of money to a limited 
amount, and to issue bonds of the city, secured by a mortgage 
upon the railway and its net income, with a pledge of the faith 
of the city to levy a tax sufficient, with the net income of the 
road, to pay the interest upon and provide a sinking fund for the 
payment of the bonds.® 


§ 47. Constitutional provisions construed. — The constitu- 
tional pro7ision in Kentucky that no act of the legislature author- 
izing the creation of any debt on behalf of the coinnionwealth 
shall beconie effective until it has been snl)mitted to the people 
at a general election, and shall have received a majority of all 


^Winn City Council of Macon, 
(1857) 21 Ga, 

® Walker v. City of Cincinnati, (1871) 
21 Oliio St 14. Scott, Ch. J., said : 
" That it is within the legitimate scope 
of legislative power to authorize a mu- 
nicipality of the state to aid in the con- 
struction of a public improvement, 
such as a railroad, by becoming a stock- 
holder in a corporal ion created for that 
purpose, and to levy taxes to pay the 
subscription, must be regarded as fully 
settled in this stale by repeated adju- 
dications. In the case of 0., W. & 
Z, R. R, Co. T. Comrs. of Clinton 
County, 1 Ohio St, 77, the subject was 
very fully considered; and it was held 
that as the state may itself construct 
roads, canals and other descriptions of 
internal improvements, so it may em- 
ploy any lawful means and agencies 
for that purpose, among which are 
private companies incorporated for the 


construction of such iraprovoments. 
And it was said that for much stronger 
reasons counties might be authorized 
to construct works of a aimikir kind, 
of a local chameter, having a special 
relation to their business and interests. 
And, as the slate might construct or 
authorize the counties to construct 
these works entire, or create corpora- 
tions to do it entire, it was hold that as 
a question of x^ower each might be au- 
thorized to do a part. ^ And 
if, in the absence of a constitutional 
prohibition, a muuicipal corporation 
may be authoi-ized to aid, by stock 
subscriptions, in the construction of a 
railway which has a special relation to 
its business and interests, upon what 
principle shall we deny that it can be 
authorized to construct it entirely at 
its own expense, when its relation is 
siich as to render it essential to the 
business interests of the municipality? ” 
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tlio votes then cast ” does not include debts created by a county 
or other municipal division of the state. Whether tax iu aid of 
the construction of a turnpike for instance shall be levied or not 
may be submitted to the voters of a county or magisterial district 
of a county at a special election.^ 

§ 48 . What is not a work of “internal improvement/' in 
the meaning of Nebraska statute. — A steam grist mill is not 
a work of internal improvement witbiu tbo moaning of the stat- 
ute of Nebraska which authorizes counties, cities and precincts of 
organized counties “to issue bonds to aid in the construction of 
any railroad or other work of internal improvement.” - 

* Walton Riley, (1B87J 85 Ky. 4X3; up of cities, counties atul towns, tlio 
B. c., 3 S. W, Rep. G05. 8ue Slack whole slate may thus hecomc iii- 

Maysvillo & Lexington R. R. C'o., volvcd. This provision, then, would 
(1853) IS B. Mon. 1. In People ex rcl. he no restriction upon the ijoner to 
McOagg V. Mayor, Comptroller in create a d(l)t beyond a cert ain amount, 
City Clerk of the City of Cluoagt>, and would fnii of its puriK>se of pro- 
(18C9) 51 111, 17; a, c., 3 Am Rep. tecting the state and its citizens from 
it Tvas held that the legi.slature oppressive burdens." 
might bo rGgardcd as prohibited by the * Osborne r. t'ounty of Adams, 

clause of the State Constitution which (lfiS3) 100 U. H. 181; s. c., 1 Sup, Ct. 
prohibited the state from creating a Rep. 108, affirniiiig Osborne v. County 
debt exceeding 850,000 without the of Adams, (1881) 3 3teCmry, 97, The 
consent of the people, manifested by a court distinguishetl Township of Bur- 
vote at a general election, from fore- lingtou Beasley, 01 U, »S. 310, as 
ingone of the munieiiialities of the follows: **That case arose under a 
state to incur debts for an amount statute of Kansas, wdiich empowered 
larger than 850,000 without the con- municipal townships in that state to 
sent of the people of such municipal issue bonds for the purpose of build- 
division of the state. The court said: ing bridges, free or otherwise, or to 
“What is the real value of thi.s pro- aid iu tlio construction of railroads 
vision of the Constitution if the Icgis- or water power by donation thereto, 
lature, inhibited from incurring a debt or the taking of stock therein, or for 
beyond fifty thousand dollars on be* other w''ork.s of Internal improve- 
half of the state, may force a debt ten- ment.” The bonds there in suit were 
fold or one hundred-fold greater, for issued to aid in the construction and 
thereisnollmit to the power upon all completion of, and to furnish the 
the cities of the state? We can per- motive power for, a steam (uistom 
celve none. Where these municipali- grist mill. It was held that the stat- 
ties become so indebted by compulsion ute, reasonably Interpreted, embraced 
of the legislature the whole state, in a grist mill operated by steam, as well 
Its real and substantive, if not in its as one run by water power; that 
corporate body, win in truth and fact, since municipal aid was authorized 
be the debtor, for the same power of for “tho construction of * * * 
coerdon can be applied to counties water power," the phrase “other 
and towns, and as the state is made works of internal improvement," In the 
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§ 49. What is such a work. — The Nebraska Supreme Court 
lias held that a water grist mill erected for public use, the rates 
of toll to ho determined by the county commissioners, was a work 
of internal improvement within the meaning of the statute of 
that state authorizing counties and cities in that state “ to issue 
bonds or aid in l*ho eonstrnefcion of any railroad or other work of 
internal improvement ^ 

§50. Contracts of guaranty. — The authority to sell nego- 
tiable paper held by a city does not carry with it, as an incident, 


"Kansas statute, might be fairly con 
strued as embracing works of the 
minor class, and consequently as em- 
bmeing a steam grist mill. The court 
was somewhat influenced, as plainly 
appears from its opinion, by decisions 
Off the Supreme Court of Kansas, par- 
ticularly that of Commissioners of 
Leavenworth County 'o. Miller, 7 Kans. 
479. The present case is different. 
The only work of internal improve- 
ment specially in the Nebraska statute 
is a railroad, and we are not justified 
by anything in Township of Burling- 
ton Beasley, or in the decisions of 
the courts of Nebraska in holding that 
a steam or other kind of grist mill is 
of the class of internal improvements 
which municipal townships in that 
state are empowered, by the statute 
in question, to aid by an issue of 
bonds.” For cases liolding that th<». 
right to erect public buildings, such 
as jails and court hoiises, derives no 
support from such a statute, see 
Union Pacific Railroad Lincoln 
County, 3 Dill. 300; Dawson County 

McNamar, 10 Neb. 276. 

*Traver v. Board, etc., of Merrick 
County, (1883) 14 Neb. 327, Citing as 
authority for this iniling: Guernsey 
Burlington Township, 4 Dill. 372, 37o; 
Township of Burlington ». Beasley, 94 
U. S, 810, 813. In State cx rel. Bowen 
17, Adams County, (1884) 15 Neb. 508, 
in which the Supreme Court denied a 
mandamtis to compel a levy of a tax 


to pay interest on an issue of bonds of 
the foimiy iu aid of a .steam grist mill 
on the gnmnd that there •was no sbjt- 
ute in that state authorijting the voting 
of aid to such mills, and that bonds 
voted ill aid of them were invalid, it 
was said that the decision in the case 
of Traver n Board, etc., Merrick 
County, 14 Neb. 327, was based al- 
most entirely upon the sfeitute author- 
izing the condemnation of private 
property for llic i)urpose of erecting 
dams and overflowing lands in order 
to obtain power to propel mills, and 
upon the decisions of the Nebraska 
Supreme Couit in Nossor 0 . Seeley, 10 
Neb. 460, and Seeley «, Bridges, 13 
Neb. 547. In Traver Board, etc., 
Merrick County, stfjme, it was said on 
imgo 334: There is a clear distinction 
between aiding the development of the 
water pouror of the state — a power 
which is continuing in its nature, and 
may be used without cost or expense 
and must be used at certain points on 
a stream where a dam can be erected 
and power obtained — and a mill pro- 
pelled by steam that must be attended 
with a continuous cost for fuel, and 
may at any time be removed to another 
locality.” In County Commissioners 
u. Chandler, (1877) 96 U. B. 205, the 
Supremo Court of the United States 
held that a bridge intended for and 
used as a thoroughfare to be a public 
highw'ay and, hence, a work of “in- 
ternal improvement,” within the mean- 
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the power to guarantee it.^ A county in Arkansas cannot be 
bound by a contract entered into by the comity judge guarantee- 
ing payment for goods to bo sold one who has a contract for tlie 
construction of a turnpike.- A municipal corporation aullioiized 
by statute to obtain money on loan, on the faith and credit of the 
corporation, for the purpose of contributing to works of internal 
iinproYCTUcnt, may, under the power* granted hy the statute*, 
guarantee the payment of the bonds of a railway c<mipany.® 

§ 51. Employment of agents or attorneys. — There i^ 
authority in the Eo vised Statutes of Alaine, relating to towns, to 
expend money ^^for the necessary iimn charge*',’’ after siiecif;^' 
ing certain other purposes. Under tlioho words towns may 
employ a reasonable number of agents or attorneys to tulvanec or 
protect the rights of towns before any h'gally conhtitutod tribu- 
nal;^ but they do not authorize a town to raise and t^xpend 
money to send lobbyists before the loglhlaturo/’ The ho«‘ird of 
directors of schools in Louisiana have authority t<j constitute or 
defend suits, and the riglit to incur liability for the costs of such 
suits follows, as a matter of course.” Reasonahlo attorney’s fees 
in an action against village tnibtcos to enjoin the collection of a 
tax, and defended in good faith, aro a proper charge against a 

ing of the Kebraska statute anthoriz- j»urc*has(*r upon that of the city with 
ing cities, founties and precincts in which it was joined. It is clilUcnlt to 
ihftt slate to issue bonds in aid of conceive of hmi^iuigc more compre- 
^vorks of “internal improvement.’* hensivc than that employed to cm- 

* Carter City of Dnbufiue, (1H72) hracte cir reform 0 / iitruritu a tn WoV7/ 

S5 Iowa, 416. (he faith and the credit of the city migJit 

* Dickinson Hardware Co. ». Pulaski beernhodied, and lluit In such cases it 

Uounty, 65 Ark. 437; a o., IS R. W is not important to the character of the 
Rep. 46S. transaction that the money is obtained 

*City of Savannah Kelly, (1883) in the first instance by the railroad 
108 XJ. S. 184; e. C., 3 Sup, Ct. Rep. company, upon the credit of the city, 
472. Hr. Justice Katthews, speak- vras directly ruled in Rogers ©. Bar- 
ing for the court, said that the liugton, 3 ’Wall, 654, and affirmed in 
fact that the money “ wxus not nd- Town of Venice ®. Murdock, 92 U. S. 
vanced directly to the city, but upon 494.*‘ 

its assurance of repayment to the rail- '^Tnhabitautfi of Frankfort t\ Inhab- 
road company, is not a departure even itanls of Winterport, (1865) 64 Me. 
from the letter of the law, much less 260. 
from its meaning; nor does the fact » Ibid. 

that the money was advanced partly « Fisher d Board of Directors of 
on the credit of the railroad company City Schools of New Orleans, (1892) 44 
diminish the presumed reliance of the La. Ann. 184; s. 0 ., 10 So. Rep, 494, 
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village under a statute antlioriziiig village tmstccs “ to era jiloy an 
attorney or attorneys for tlic transaction of any matter requiring 
iegal skill.” ^ The Kansas 8upreiue Court has held that when- 
ever a county is interested at all in the result of a suit, either in 
its own behalf or in that of some township of the county, and the 
suit is brought against the legal representatives of the county, and 
is beyond the limits of the county, as^ for instance, a mandamns 
proceeding against the commissioners of a county before the 
Supreme Court, the county commissioners may, if they choose, 
employ counsel to take care of the interests of the county.® This 
rule has been declared in Kansas. A county’s contract with a 
counselor at law for services, such as are required by law to be 
performed by the county attorney, is 'pvima facie void.® So, 
also, is n contract by a city for services as an attorney or counselor 
at law, such as the law requires to be performed by the city 
attorney/ 

§ 52. Contracts for legal services — when allowed. — Towns 
in Illinois have power, at their annual town meetings, to provide 
for the institution and defense of all suits in which tliey are 
interested, and a town meeting may exercise the power by reso- 
lution directing the supervisor to procure legal services, and such 
a contract will be binding on the town should the amount agreed 

^Squire Preston, (1894) 82 lliin, was not clear. As to the employment 
H8; s. c., 31 N. Y. Siipp 174. of ad<litional counsel to assist corpora- 

®Thacher p, Comrs. of Jefferson lion counsel or to conduct prof cs&ion- 
County, (1874) 13 Kans. 182; Pe<»ple ally l)usiness in whicli the city is 
Supervisors of IST. Y,, 33 N. Y. 473; interested, see Smith t. Muyor, etc., 
Brady Supervisors of K. Y., 2 of Now York, (1875) 5 Hun, 237. As to 
Sandf. 460; Gillespie v. Broas, 23 employmont of attorneys by counties, 
Barb. 370. see Brome Cumini? County, 31 Keb. 

» Clough }\ Hart, (1871) 8 Kans. 487. 362; s. c., 47 N W. Rep. 1050; Board 

^Ibid. In Ilugg r. City Conn<‘il of Comrs. Hush Cotinty Cole, 2 Ind. 
City of Camden, (1878) 39 N. J. £q. 6, App. 475, k. c , 28 N. E. Rep, 772; 
where there was a city (nUinance pro- Beebe iJ.Board Suprs. Sullivan County, 
viding that the solicitor of the city 64 Hun, 877; s. c., 19 K, Y, Supp. 629; 
should prosecute and defend all suits, Waters Trovillo, 47 Kans. 197; s. c., 
etc,, brought by or against the city, 27 Pac. Rei). 822; Butler v. Sullivan 
the clianccllor refused a mandatory in- County, 108 Mo. 630; k, g., 18 S. W. 
junction to restrain the city from era- Rep, 1142; Lassen County o. Shinn, 
ploying other counsel, on the ground of 88 Cal. 610; s. 0,, 26 Pac. Rep, 365; 
possible irreparable injury to the city, Pouke Jackson County, 84 Iowa 
thesuitbeiagready for trial, and on the 616* s. c., 51 N. W. Rep. 71. 
ground that the complainanl’s right 
8 
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to be paid not be so great, in view of tlie interests involved, as to 
indicate bad faith.^ The Supreme Court of Illinois has upheld 
as implied, under the legislation of that state with reference to 
towns, the power of the supervisor of a town to enter into a con- 
tract of retainer with an attorney «at law to defend a suit insti- 
tuted against the towu upon coupons attached to bonds of the 
town the validity of which was disputed.^ In case, in the exer- 
cise of their judgment and discretion, the governing board of a 
county conceive that the interests of the county are involved in 
a certain question, and take legal measures by suit or otherwise, 
to advance or protect those interests, the expense incurred thereby 
becomes a legal charge against the county, notwithstanding the 
judgment of the court in the matter be that a wrong remedy 
was adopted, or that there was no remedy at all.® A county, 
under the statutory power “to make all contracts and do all other 
acts in relation to tlie property and concerns of the county neces- 
sary to the exercise of its cori)orate powers,'’ may retain attor- 
neys to resist the collection oi a tax in the action of a taxpayer 
who has been induced by the courts to refuse to pay a tax levied 
by the state for payment of inleroht on certain (*ounty bonds, the 
olojeet being to tost the validity of such honds.^ And the stat- 
ute making it the duty of county boardh to take siiitahici measures 
forprosocuting and defending all suits to be brought by or against 
their respective counties, and all suits ■which it is necessary to 
prosecute or defend to enforce the collection of all taxes charged 
on the state assessment, does not take away the right to retain an 
attorney in such a caso.'^ 

*Towu of Mt. Vernon Patton, in this case nuule with one who was 
(1879) 94 III. 65, assistant city attorney, to collect all 

* To'wn of Brnce ' d , Dickey, (1886) bills for taxes assessed on property as 

116 111. 597; s. 0., 6 N. E. Rop, 435; unknown, and all unsatisfied judg 
Cooper ®. Delavan, 61 III 90. ments in favor of the city for taxes, on 

* jdiornhlowert). Duden, (1868) 85 Cal. the ground that it neither violated the 
664 la State ex rel Bermudez charter of the city nor conflicted with 
Heath, Mayor of New Orleans, (1868) any of the rights of the assistant city 
SO La. Ann. 179; s. c., 96 Am. Dec. attorney, nor did the duties involved 
890, the Supreme Court held the i^iglit in the contract embrace any of Uw‘ 
of the city to employ an attorney at duties or include any of the emolu- 
law conversant with city aflairs to fa- monla of the ofllco of assistant attorney, 
cilltate the coUociioxt of debts due ^Franklin County tJ. Layman, 145 
the city was unquestionable as long as III 138; s. c„ 83 N. E. Rep. 1094, af- 
it infringed on no rights of the city’s firming 48 III App. 168. 

ofioets, The court uphold a contract * Ibid* 
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§53. Contracts for legal services — how made. — The? 
common council of a city in Indiana is vested with the power to 
employ counsel to assist the city attorney to protect the interests 
of the city; but the contract of employment must be made 
directly or through an authorized agency.^ The common coun- 
cil of a city being empowered by its charter to employ counsel 
cannot delegate this power to the mayor, and any contract made 
by tlie mayor with an attorney to act for the city will be void * 
This power by ordinance to select an attorney for a city conferred 
upon the common couned is a trust created for a public purpose, 
not assignable at the will of the trustee.® The Court of Errors 
and Appeals for New Jersey has held that the corporate authori- 
ties of one of the cities of that state, nnJer the provisions of its 
charter, had the power to employ associate counsel in defending 
suits against the corporation or in wiiich the city was interested ; 
and that tlie board of aldermen were sole judges of the necessity 
of such employment in any particular case, and the exercise of 
their discretion in such a matter was not reviewable in that court.^ 
The authorities of the city, though under its power to employ 
associate counsel, were not vested with the right, under the guise 
of such employment, to withdraw and take out of the hands of 
the city counsel any particular class or classes of cases an'd to con- 
fide the management of them to others.® 

§ 54 . Where a public corporation is bound for legal serv- 
ices. — An attorney properly employed by a town to perform 
legal services, being ready and willing to perform the contract, 
should the proper ofiicers of the town prevent his doing so, will 
be entitled to recover under the contract.® If there is an appeal 

^ Justices. City of Logansport, (1893) Paul, 19 Minn. 889; {State Bell, 84 
6 Ind. App. 136; s. 0., 33 N. E. Rep. Ohio St. 194; State v. Hauser, 60 Ind. 
868; City of Logansport Dykeman, 155; Birdsall Clark, 73 N. Y, 73; 
116 Ind. 10. Brooklyn Breslin, 67 N. Y. 591: 

® City of East St. Louis v. Thomas, Ruggles v. Collier, 43 Mo. 353. 

(1883), 11 Bradw, 383. * State, Hoxsey, Mayor & Alder- 

® Cooley’s Const. Lim, 304; City of men of the City of Paterson, (1878) 40 
East St. Louis it, Wehrung, 50 111, 38; N. J. Law, 186. 

Foss D. City of Chicago, 56 111. 354.; * Ibid. See reasoning of the court in 

Jenks D, Chicago, 66 Bl. 397; L. S. & Ramson d. Mayor, etc., of New York, 
M. S. Ry. Go. ©. Chicago, 56 Rl. 454; 34 Barb. 220. 

Jackson Co. Brush, 77111. 59; Oak- ®Town of Mt. Vernon v, Patton^ 
land V. Carpentier, 13 Cal. 540; Whyte (1879) 94 111. 65. 
a. Mayor, 3 Swan, 864; Darling St, 
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from the action of a city council while acting as a board of 
equalization, this being the discharge of a corporate function, 
and acting as a representative of the city, a city solicitor would 
be justilietl in defending its action in the appellate court and for 
such services would be entitled to compensation, even though 
neither the service nor the compoiibation be provided for by 
ordinance.^ An attorney ouiployed by a town agent in Vermont 
in a suit in favor of or against the town is entitled to payment 
for his services from the town, without an express vote to that 
effect; and the rule is the same if the town agent, being an 
attorney, renders professional services for the town.^ And if a 
town agent, after the expiration of his term of office, coniiiiues 
the management of suits in wdiieli the town is interested, williout 
any objection from, or any express oinployinent by the town or 
Ms successor, as town agent, ho is entitled to recover of the town 
for his services after his term of office expires.® An officer of a 
city who has employed counsel in a contest to gain posbcssion of 
the city’s property, in the result of which the city is interested, 
may compel the city to pay the expenses incurred by him in the 
matter,* 


§ 53* Employment of counsel for the defense of officers. — 
OounBel may be employed by a town to defend their police officers 
in actions for false imprisonment.® 


^ Kinnio v. City of Waverly, (1876) 
42 Iowa, 437. 

®L»iDg(ion V, Town of Ca&tleton, 
(1838) 30 Yt. 285. 

8 Ibid. 

^Stilwell Mayor, etc., of K. T., 
19 Abb. Pr. 376. 

8 Roper Town of Laurinburg, 
(1884) 90 N, 0. 427; s. c., 7 Am. & 
Eng. Corp. Gas, 180, Babbitt v. Savoy, 
3 Ousb. 5S0. In Sherman ©. Carr, 8 R 
I, 431, an action of taxpayers to en- 
join the payment by the treasurer to 
the mayor of moneys appropriated by 
the city council to defray the expenses 
of a suit brought against the mayor of 
a city and the constable who acted in 
his md for ceitain acts of theirs in vir- 
tue of a power conferred upon the 
mayor by act of the general assembly 


of that slate, Bradley, Oh. J., used 
this language in support of the judg- 
ment denying an injunction: **Is it 
then one of the usual and ordinary 
expenses of a city to protect its offi- 
cers who, while exercising in good 
faith the functions of their office, 
have been found by the verdict of a 
jury to have exceeded the lawful 
powers of that office and to have tres- 
passed upon the rights of a citizen? 
If the power to indemnify an officer 
under these circumstances docs not 
rest in that body who appropriated 
the money for all the legitimate duties 
of a municipality within its own 
province, the various executive officers 
of a city perform their duties at the 
panlof an individual responsibility 
for all their mistakes of law and of 
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§ 56. Indemnity for expenses of litigation. — promise on 
the part of a town to refund money paid by assessors on an 
illegal assessment of a town tax made by them is a valid con- 
tract.^ An action by selectmen to recover the amount of a judg- 
ment for damages and costs recovered against them and paid, and 
the reasonable expenses of defending the action, paid and incurred 
by them, would be supported by a vote of the town to indemnify 
the selectmen against any claim for damages and costs of a cer- 
tain description which may be legally substantiated against them 
or either of them.^ And, on such a vote to indemnify them, the 
action may be to recover the amount of the judgment against the 
selectmen for the damages and costs and the fees of counsel and 
witnesses, and other expenses incurred reasonably and in good 
faith in defending the action in which the judgment was 
recovered without proving tliat the town had notice of the pen- 
dency of the action Money may be appropriated by a town by 
vote to indemnify its school committee for expenses incurred in 
defending an action for an alleged libel contained in a report 
made by them in good faith and in which libel suit judgment has 
been rendered in their favor.^ A town, where it has appointed a 
committee to defend an action against one of its officers, as for 
instance, a surveyor of highways, on. account of the digging of a 
drain, would be bound by a vote to defray the expenses incurred 
by such coiiimitteo in his defense, notwithstanding it were under 
no previous obligation to indemnify the surveyor, and that the 
committee were entitled to compensation and indemnity from the 
town for their services and expenses.® A city may and should 
reimburse a mayor who has successfully resisted a proceeding 

fact, however honest and Intelligent which, while the officer continues to 
they may be, and also at the peril of act in behalf of the community, and 
the possible mistakes of a jury natu- not in his own behalf, it is held that 
rally jealous ol the rights of the citi- the community cannot indemnify 
zen whea brought in conflict with the him.” 

exercise of official power. II the offi- * Nelson Milford, (1828) 7 Pick, 
cer is thus responsible he will natu- 18. 

rally be too cautious, if not timid, in * Hadsell Inhabitants of Hancock, 
the exorcise of his powers which must (1855) 3 Gray, 626, 
bo frequently exercised for the pro- * Ibid, 

tection of society, before and not after * Fuller Inhabitants of Groton, 
a thorough investigation of the case (1858) 11 Gray, 340. 
in which he is called upon to act. ® Bancroft v, Lyanfleld, (1886) 18 
* * * know of no case in Pick. 666. 
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taken in the name of the city against him to compel him to a 
coTirse of official action deemed by him violative of law and 
detrimental to the city’s interest, where the performance of that 
duty has involved on his part the disbursement of his own 
money.^ Towns may bind themselves hy a vote to indemnify a 
collector of taxes from the costs and expenses of defending 
actions brought against him for acts done in tlie performance of 
Iris duties. And the town may be bound to the same extent by 
the selectmen under the provision of the statute relating to towns 
that they shall have the ordering and managing of all the pru- 
dential affairs of the towi.” ® 


§ 57. When a corporation is not bound for professional 
services of an attorney. — An attorney retained by a city to 
conduct certain litigation until it was concluded, upon an agree- 
ment that he was to receive reusoimblo ('ompensation for liis serv- 
ices, being afterwards appointerl city coiinsolor, with prescribed 
duties to perform in the matters of tlxe city involving litigation, 
the Supreme Court of Michigan has held could not recover on a 
qua,\ium meruH for services in such suit performed after his 
appointment to the official position, in the absence of any agree- 
ment that the biisineBS of carrying on the suit, though falling 
within his official duties, should not be considered as included 
among the services paid for by the annual salary, but should be 
compensated for in sonio other way.® A corporation cannot by a 
suit at law question its own existence, seek to restrain the regular 
succession of its officers, and to have a decree declaring its cliarter 


^Barnert «». Mayoi* & Aldermen 
of City of Paterson, (1880) 48 N. 
Law, 305; s. 0 ., 6 Atl. Rep. 15; 16 
Am. & Eng. Corp. Cas. 131. On the 
right of a municipal corporation to re- 
imburse its officers in such cases, see 
State, Lewis, «. Freeholders of Ilud- 
son, 87 N. J. Law, 8S4; State, Brad- 
ley, Hammonton, 88 N. J. Law, 4.80, 
* Hke Middleton, (1841) 13 N. IL 
378. As to indemnity for expenses in 
suits in which the town is interested, 
see Baker u Inhabitants of Windham, 
(1886) 18 Me. 74. Towns may hy a 
Tote bond themselves for expenses of 
• suit when action Is for or against 


them, and in cases even where the suit 
is between third parties, if the towns 
arc inicrested. Briggs «?. Whipple, 
(183i) 6 Vt. 05. In Cullen <&. Town of 
Carthage, (1885) 103 Ind. 196; S. C., 
63 Am. Rep. 604; 14 Am. & Eng* 
Corp. Cas. 256, the court upheld the 
power, as an incidental one, of the 
board of trustees of a town to employ 
counsel to defend the action brought 
against the marshal of the town for 
false imprisonment hy one whom he 
had arrested for violation of law, 
*0ity of Detroit e, Whittemore, 
(1878) 27 Moh, 281. 
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void, and having no power to institute such a suit, its authorities 
cannot bind it to pay for the services of an attorney in the con- 
duct of the suit* The statute of Arkansas makes provision for 
an allowance l)y the County Court in favor of a collector of taxes 
for reasonable atlorueys’ fees and other expenses incurred in 
defending suits brought against him for performing or attempt- 
ing to perform any duty in reference to the collection of the 
revenue.^ Dut a county is not bound to pay attorneys he may 
be represented by in an action for injunction against liis collec- 
tion of a tax, under a contract with the collector. He has no 
power to bind the county to pay such fees. And, in the absence 
of statutory regulation, he alone is lialde in such eases.® 


§58. The same subject continued. — A board of county 
commishioners in Indiana is authorized to employ counsel in mat- 
ters pertaining to the business of the county, and to give to the 
members of the hoard legal advice in relation to them official 
duties; but they have no power to bind then* successors by 
employing attorneys to act for a period beyond the time when 
the board will, by operation of law, have to he reorganized.* A 
county is not bound by the expenses for attorliey^s services 


incurred by a county collector 
bond.® Negotiable drafts drawn 

’Daniel Mayor <& Aldermen of 
Mempliia, (1851) 11 HumpU. 582. In 
Wallace i*. Mayor & Common C’ouncil 
of the City of 8an (ISiio) 29 Cal. 
180, it was held that there was no 
power, under the cluirter of this city, 
in the mayor and council to enter into 
a contract by which the city became 
obligated to pay an attorney at a 
future time a sum of money, if he suc- 
ceeded in placing the city in posses- 
sion of certain real estate, unless there 
was money in the treasury at. the time 
to pay the same, after paying the ex- 
penses of the city government and all 
other demands legally duo. As to this 
contract creating a debt, see People d. 
Johnson, 0 Cal. 499; Nougues v. 
Douglass, 7 Cal. 65, 69; People ex rel. 
McCullough V. Pacheco, 27 Cal. 176. 

•Mansi Dig. Ark. § 6869. 


for I’esisting ol)jeetioiis to his 
by a municipal eorporatiou for 

Himnics ». Chicot County, (1888) 50 
Ark. 566; s. o„ 9 S. W Rep. 308; 
Pry Chicot Oo., 37 Ark. 117. 

’’Board of Comrs. of Jay County 
r. Taylor, (1889) 123 Ind. 148; 8. o., 
23 K, IS. Hep. 752; 30 Am. & Eng. 
Corp. Cas. 294. 

®Pry, Collector, Chicot County, 
(1881) 37 Ark. 117. In Baldwin n. 
School City of Logansport, fl881) 73 
Ind. 846, where the school trustees of 
the city made an order authorizing the 
treasurer of the school board to em- 
ploy attorneys ** to prosecute the 
county auditor for refusing to pay 
over moneys belonging to the school 
fund, and shortly afterward there was 
elected a new board of school trustees, 
whereupon the attorneys employed 
under the order of the former trustees 
proceeded in the proper court for a 
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tlie payment of judgments and costs in actions brought against 
the supervisors of the county for penalties for an alleged neglect 
of duty in refusing to audit and allow salaries to associate judges 
of general sessions of the corporation apix>inied under an uncon- 
stitutional law, have been held in New York to be void upon the 
gi'ound that the corporation had no right to assuiuo defense of an 
action to which it was not a party and which it liad no interest in 
resisting.^ 

§ 59 . What contracts with attorneys are contrary to 
public policy. — A contract entered into by the authorities of a 
city, with an attorney who had been under the employraent of 
the city in a litigation to protect its rights in certain property 
and franchises, under a former contract, which l)j'’ its terms is 
irrevocable and binds the city for additional compenfeatioii to such 
attorney in the form of a large proportion of tlie city’s receipts, 
as, for instance, from tbo use of a ferry by the jiublic, is beyond 
the power of such autlioritich ; is contrary to public policy.^ 

§ 60 . Limitations upon the indebtedness to be incurred. — 

By a statute of lUassaebusetts one of its cities, for the purpose of 
supplying pure water to its citiECiib, after providing for coiidem- 
nation of lauds, etc., and the appointuient of conimiissioners to 
execute the work, w'as authorised through its city council ‘‘ for 
the purpose of defraying tbo (*ost ” of whatever lauds were so 

mandate to the auditor, etc , the oh- upon it — a discrelion necessarily leg- 
ject of the suit being to determine islative in character, wliich such a 
who were the legal school trustees, it body cannot .surrender by contract or 
was held that the order of the school biml itself not to exercise freely when- 
trusteca above mentioned did not au- everil may heconie necessary.” Water- 
thorize the employment of the atfor- bury City of Laredo, 60 Tox. 502; 
ueys to bring a civil suit to try the Laredo u, liracdonnell, 50 Tex. 520; 
question as to who were the legal Laredo r, Martin, 50 Tex. 550. In 
tcustees, and the school city was not Board ot Comra. of Jay County ©, 
liable for the fees of the attorneys for Taylor, (1889) 123 Ind. 148; a. c., 03 
such services. K, E. Bcp. 750; 80 Am, & Eng. Corp. 

’Halstead «. Mayor, etc., of Now Cas. 294, a contract entered into be- 
Tork, 3 N. Y, 480, affg. 5 Barb, 018. tween the board ot commissioners and 

* Waterbury «>. City of Laredo, (1887) certain attorneys, by which the board 
68 Tex. 665; s. c., 00 Am. Eng. employed these attorneys to act as 
Oorp, Cas. 188. It was said by tho county attorneys for a period of three 
court: ** Such a contract, if valid^ years from a date named in the con- 
certainly would divest the municipal tract, was held to be void as contrary 
government of the discretion conferred to public policy. 
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condemned, and of completing the works and paying all expenses 
incident to the accomjdisliment of the main purpose “ to issue 
scrip to an amount not exceeding in the whole fiv^e hundred 
thousand dollars.” The Supreme Court of Judicature of that 
state construed this act not to restrict the city in the amount of 
expenditures which they might make for the accomplishment of 
the purpose of the act, but only in the amount of permanent 
debt whicli they might create.^ The provision in the charter of 
a city that the council “ shall not borrow for general purposes 
more than fifty thousand dollars,” tlie Supreme Court of the 
United States has hold did not limit the debt of the city, nor 
prohibit the council from entering into a contract involving an 
expenditure exceeding that amount for special improvements, 
such as the grading and paving of streets and the construction of 
sidewalks, which were authorized by its charter.^ The effect of 


‘Foote V. City of Mem, (1807) 14 
Alien, 87. BiGnw>w, < J , said : It 
is a restriction on the authority of the 
city to create a permanent debt, pay- 
able at a distant period of time, but 
not a limitation on their powers to 
raise money by taxation or temporary 
loans in order to carry forward and 
execute the w^orks which, by the pre- 
vious provisions of the act, they were 
in the broadest terms empowered to 
construct. * » ^ If construed as 

an absolute condition or limitation on 
the authority of the city, no steps 
could be safely taken to execute the 
authority conferred, unless it had been 
previously ascertained that the expen- 
diture to he incurred would not ex- 
ceed the prescribed sum. But it is 
obvious that this would be clearly im- 
practicable in relation to an enterprise 
of the character contemplated by the 
statute.” 

® Hitchcock D. Galveston, (1877) 96 
TJ. S. 341, holding? further that the 
contract was not rendered wholly in- 
operative because it provided that the 
work done under the contract should 
be paid for in bonds of the corpora- 
tion, the issue of which bonds was un- 
authorized by law. The contract, so 

9 


far as it was in other respects lawful, 
remained in force, and for the breach 
of the same the corporaticju was liable. 
Sec as to this last point: Tracy ?j. 
Tahnage, 11 N. Y. 163; Curtis u 
Leavitt, 15 K Y. 9; Oneida B’lnk 
Ontario Bank, SI N. Y. 490; Argenti 
City of San Frim<-iseo, 10 Cal. 255; 
Mahe:‘ e, City of Chicago, 38 III. 206; 
City of Chicago t>. The People, 48 III. 
416. In The Stale Board of Agricul- 
ture V. Citizens’ Street Railway Co., 47 
Ind. 407, it was held that although there* 
may be a defect of power in a corpora- 
tion to make a contract, yet if a eon 
tract made by it is not in ^ iolation of 
its charter or of any statute prohibit- 
ing it, and the corporation has by its 
promise induced a party relying on 
the promise and in execution of the 
contract to expend money and per- 
form his part thereof, the corporation 
is liable on the contract. See, sub- 
stantially to the same effect, Allegheny 
City 0 , McOlurkan, 14 Penn. St. 81; 
Silver Lake Bank v. North, 4 Johns. 
Ch. 370. As to tho rule in the text, 
see Camming Brooklyn, 11 Paige, 
696; Allen d. City of Janesville, 86 
Wis. 408; Argenti «. City of San 
Francisco, 16 Cal. 265. 
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charter provisions of a city prohibiting the creation of municipal 
liabilities in any one year exceeding the amount to be raised by 
tax and providing tlmt payments on a municipal contract shall he 
made from sums raised hy tax for the j'ear for which such con- 
tract is made, is to forbid the creation of future responsibility 
for annual current oxpeiifecs,^ The provisions in the statute of 
Iowa declare that it is competent fur any city authorized by 
that fitatuto to levy a tax to pay for ilie paving of street and 
alley intersections ‘‘to anticipate the collection tliercof by borrow’- 
ing money, and pledging such tax, wliether levied or not, for the 
payment of the money so borrowed.’’ The Supreme Court of 
that state has held tluit there was no limitation upon the city as 
to tho amount of the work of the kind contemplated it might do 
in a single year excej)< tlie limitation in tlie Constitution as to the 
indebtedness it might contract, and that tlie provision above 
referred to did not limit the city in making the loan provided for 
to tlie amount of tax which would accrue under a levy for a 
single year, but that it was empowered t<j pledge the tax to any 
extent necebsary to enable it to meet such indehiedness as it 
might lawfully incur in a single year, and to levy a tax for 
successive yeai's for that purpose.* 

§ 6i. The same subject continued. — The indebtedness of a 
school district having exceeded tliat allowed hy the constitutional 
limitation, bhould its direciorb, con tract an indohtednebs with other 

* Putnam v. City of Grand I-tapids, Rep. 43 X, W. Hop. 050. Acon- 
(180D)5RIHif*l]i. 416; B. c.,2r)X. W. Kep. tract piilorcd into by a <‘ity with a 
330; City of Springfield Bd wards, 81- water works company to furnish water 
III. 636; Law People, 87 111. 885; to the city for an annual sum has 
Puller City of Chicago, 89 111. 383; been held not to bo in violation of a 
JIowcll City of Peoria, 90 111. 104; law that tho council of the city shall 
Kew Orleans u Olark, 93 U. S. 644, contract no debt on its part which 
653; French a. City of Burlington, 43 shall not be payable within the fiscal 
Towa, 614; National State Bank v* year in which it. was contracted, and 
Independent District, 39 Iowa, 490; which cannot he dis(*harged from the 
McPherson v. Foster, 43 Iowa, 48; income of such year, as the compensa- 
City of Council Bluffs u Stewart, 61 tion for each year's service of the 
Iowa, 886; Scott®. City of Davenport, company under the contract in ques- 
84 Iowa, 208; Mosher v. Independent tion was payable in that year and each 
School District, 44 Iowa, 133; East St. year's indebtedness was only for the 
Louis ®. People, 6 Bradw. 76; Bu- water furnished in that year. Dtlca 
chanan v, Litchfield, 102 D. S. 378. Water Works Co. City of Utica, 

* Coggeshall City of Des Moines, (1884) 81 Hun, 426. 

(1889) 78 Iowa, 336; s. c., 41 X. W. 
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persons, and afterwards, through collusion with those other per^ 
sons, permit them to obtain judgment for such indebtedness 
against the school district, the judgment would he of no validity 
against the district, and could not be enforced.^ The limitation 
of the indebtedness wliich may be incurred by a county of tlie 
territory of Utah, as fixed by the act of congress with reference 
to territories and the territorial legislature, is the amount of the 
income and revenue of the county for the two years just preced- 
ing the iiicuiTiiig of the indebtedness, and the Supreme Court of 
the territory has held county warrants, issued for indebtedness 
beyond that amount, to be void and unauthorized.® 


^ Kane Independent Rchool Dist. 
of Rock Rapids, (1891), 82 Iowa, 5, 
s, c , 47 N. W. Rep. 1070. 

* Fenton v. Blair, (Utah, 1895) 39 Pac. 
Rep. 485. In Butts v. Little, (1881) 68 
Ga. 272, the Supreme Court of Georgia 
held that for a county to contract for 
the erection of a public building at a 
specified price, which was to be com- 
pleted by a certain date, and payment 
for which was to be made as the work 
progressed, on estimates to be made 
by certain architects, less fifteen per 
cent, was in cfiect a contract to pay the 
price agreed on by the day of the date 
of completion fixed; and the amount 
being more than could constitutionally 
be raised by taxation without author- 
ity of the voters exhibited by an elec- 
tion, was to incur a debt not authorized 
by the Constitution, Bee Bpann t). 
Webster County, 6 i Ga. 498, 500; Hud- 
son Slarietla, 61 Ga, 280. As to the 
effect of limitation upon the power to 
create indebtedness, see Murphy 
East Portland. 42 Fed. Rep. 808; Lott 

Mayor, etc., of City of Way cross, 84 
Ga. 081; s. c,, 11 S. E. Rep. 568; Dehm 
V, City of Havana, 28 111. App. 620; 
Clark V, Columbus, 23 Wkly. Law Bull. 
289; Coggeshallv. City of Des Moines, 
78 Iowa, 236; s. c., 41 N. W, Rep. 017. 
In Cabanlss v. Hill, (1885) 74 Ga. 845, a 
contract for certain iron dpors, cells, 
pipes for sewers, etc,, furnished a 


county under a contract which pro- 
vided tliut the contractors agreed “to 
take and receipt the sura of $3,510 in 
warrants on county treasurer, payable 
on Pecember 25, 1884, and bearing 
eight per cent interest after that date 
until paid in full, In payment for said 
cells and wrought iron works,*’ for 
which, at the November term of the 
Court of Ordinary orders were issued 
to “pay out of any money now being 
collected for new jail iund,** was held 
to create a new debt, and that it was 
in violation of the Constitution of the 
state. Rogerb r. Board* of Oomrs. 
Lo Sueur County, (Miim.)69 N. W. 
Rep. 488; Hunt v, Fawcett, 8 Wa%h. 
390; s. c.. 30 Pac. Rep, 318; Hocka- 
day V. Comrs.. 1 Colo. App. 362; 
Barnard Knox County, 105 Mo. 382; 
s. 0., 16 S. W. Rop. 917, overruling 
Potter «. Douglas Co,, 87 Mo. 240; 
Bonnell r. County of Nuckolls, 32 Neb, 
189; s. o., 49 N. W. Rep. 225, affirm- 
ing Bonnell v. Nuckolls County, 28 
Neb. 90; B. a, 43 N. W. Rep. 1145; 
Baird ». Todd, 27 Neb. 782; Bpilman 
7), City of Parkersburg, 35 W. Va. 605; 
s, c., 14 S. E. Rep. 279; Hockaday 
o. Board of County Comrs., (Colo. 
App.) 29 Pac, Rep. 287; Nolan County 
u State, 83 Tex. 182; s. c., 17 S. W. 
Rep. 823; People u Hamill, 134 111. 
666; 8. c., 29 N, E. Rep. 280; Rehmke 
Goodwin, 2 Wash. St. 676; s, o., 27 
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§62, Limitations upon power to incur indebtedness — 
procuring a supply of water, — ^Where the common council of 
a city was prohibited by the charter from contracting debts or 
incurring liabilities exceeding in any one year the revenue for 
such year unless authorized by a majority vote of the electors of 
the city, the Supreme Court of Michigan held that a contract 
made iy the common council without such a vote for the use of 
at least fifty water hydrants per year at fifty dollars each for a 
term of thirty years, created a liability against the city to the 
full extent of the thirty years’ rental, which aggregate liability 
being in excess of the revenue which could bo legally raised in 
any one year, the contract was vokL^ 


Pac. Rep. 478; Mayor, etc., of Rome 
McWilliams, (1881) 67 Gii. 100; 
State ex rel. Yandiver 'd. Tolly > (S, 0., 
1802) 10 S. B. Rep. 195; Ohilds d. City 
of Anacortes, (1893) 5 Wasli. St. 453; 
8. c., 33 Pae. Rep. 317. 

* Mies Water Works Mayor, etc., 
of the City of Niles, (1886) 59 Mich, 
311; 8. 0 ., 36 N, W. Rep. 535; 11 
Am. & Eng. Corp. Cas. 399. In 
Davenport v, Kleinachmidt, (1887) 6 
Mont. 503; a c., 16 Am. & Eng. 
porp. Oas. 301, where the honcled 
indehtedness of a city was $19,50D 
and the floating indebtedness over 
$15,000, a contract bonding the city to 
take water from a contractor at an 
annual rent of $15,000 was held to be 
in violation of a provision in the char- 
ter of the city limiting the power of 
the city council to incur any indebt- 
edness on behalf of said city for uny 
purpose whatovor to exceed the sum 
of $30,000, as such contract created aix 
indebtedness within the meaning of 
this limitation. See on this subject 
Burlington Water Co. Woodward, 
49 Iowa, 68, 61 ; Grant u. City of Daven- 
port, 86 Iowa, 896, 401; Sackett 0 . City 
New Albany, 88 Ind. 478; s, 0 ., 46 Am. 
Rep. 473; Prince v, City of Quincy, 105 
Hi 188, 14Sj State n. Mayor, 38 La. 
Ann. 368; Smith t). Inhabitants of Bed- 
ham, (1887) 144 Mass. 177; a o., 10 N. 


E. Rep. 783. That lowim having power 
to provide for the i>ur<‘li{ise and main- 
tenance of lire (‘ngine.s for the extin- 
giiishincnt of Arcs have the incidental 
power to imike piovisiou, by reservoirs 
or other inean.4, for a supply of water, 
without which the engines would be 
UKcloss, see Hardy a Wultlmin, 3 Met. 
163. In Halcin Water Co. (Ity of 
Salem, 5 Oreg. 30, it was held that an 
agiuement liy the city to pay the 
water company $1,800 per annum for 
seventeen years in quarterly install- 
ments f{)r water to be i'nrni.shed the 
city without any provision for raising 
and appropriating reveiuu^ to be ap- 
l>lied in payment for such liabilitie.9 us 
they became due. ncees.saTily created 
a liability within the meaning of the 
act ot ineorixorntion of the city which 
proliibited the city from creating 
“ any debt or liabilities in any man- 
ner” agjiinst the city which should 
exceed the sum of $1,000; and that 
the contract was void. The court 
reviewed the following cases perti- 
nent to this ruling; State of Calitor- 
nia n. McCauley, 15 Cal. 439; People 
ex rel. McCauley d. Brooks, 16 Cal. 
11, 34; Koppikus t>. State Capitol Com- 
missioners, 16 Cal, 249, 268; State a 
Medbery, 7 Ohio St. 636; People 
Pacheco, 37 Cal, 176; Coulson City 
of Portland, 1 Beady, 481, 
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§ 63. The same subject continued,— Power conferred upon 
cities bj statute “to construct, maintain and operate water 
works ” does not, expressly or impliedly, deprire sueli cities of 
tbeir pre-existing and co-existing power and right to “authorize 
any incorporated company or association to construct such works” 
for furnishing the city with wholesome water.^ The Indiana 
Supreme Court, in a later case involving a contract with a water 
company, has held that although the power of a city to contract 
for a supply of water for public use, be, in a general sense, a dis- 
cretionary one, it cannot be so exercised as to create a corporate 
debt beyond that limited by law, nor to surrender or suspend 
legislative power A city vested by the terms of its charter 
with “ full power and authority to make such assessments on the 
inhabitants of the city, or those who hold taxable property 
therein, for the safety, benefit, convenience and advantage of said 
city, as shall appear to them expedient ” may make an assessment 


^City of Vincennes Callender, 
(1883) 86 Ind. 484, sustaining a con- 
tact of the city with a water company 
to supply water as not ultra vires, 
*City of Valparaiso v. Gardner, 
(1884) 97 Ind. 1. As to the contract 
in this ease, it was generally said by 
Elliott, Ch. J. : We have no doubt 
that the corporation had authority to 
contract for a supply of water for a 
period of twenty years, and that the 
contract cannot be overthrown solely 
on the ground that it is a surrender of 
legislative power. There is a distinc- 
tion between powers of a legislative 
character and powers of a business 
nature. The power to execute a cou- 
tact for goods, for houses, for gas, 
for water and the like, is neither a 
judicial nor a legislative power, but 
is a purely business power. The 
question is, however, so firmly settled 
by authority that we deem it unneces- 
sary to further discuss it. City of 
Indianapolis v. Indianapolis, etc, , Co., 
66 Ind. 896; Dill on Mun. Corp. 

473, 474, and authorities cited.** 
Upon the question of the restriction 
upon the city stated in the text and as to 


what constitutes a **debt” or ‘in- 
debtedness," under the constitutional 
provisions of various states, the Indiana 
court refer to and comment upon the 
following cases; Sackeit v, City of 
Kew Albany, 88 Ind. 473 ; Lowber v. 
Mayor, etc., 6 Abb. Pr. 325; Clarke 
V. City of Rochester, 24 Barb. 446; 
Weston 2 J. City of Syracuse, 17 N. Y. 
110 ; Garrison v, Ilowe, 17 N, Y. 458 ; 
Wentworth v, Whittemore, 1 Mass. 
471 ; People ». Arguello, 37 Cal. 634; 
East St. Louis v. East St. Louis, etc., 
98 III. 415 ; Prince d. City of Quincy, 
105 111. 138; s. c., 44 Am. Rep. 785; 
Lively v. City of Cedar Palls, 37 
Iowa, 337. Approved of in 1 Dill, on 
Mun. Corp. (3d ed.) § 185 ; Grant v. 
City of Davenport, 36 Iowa, 396; 
French v. City of Burlington, 43 Iowa, 
614; Burlington Water Co. v. Wood- 
ward, 49 Iowa, 58 ; Bcott County v. 
City of Davenport, 84 Iowa, 208; 
State v. McCauley, 15 Cal. 439 ; Peo- 
ple V, Pacheco, 37 Cal. 175 ; Coulaon 
V, City of Portland, Deady, 481 ; 
Coy V, City Council, 17 Iowa, 1 ; 
Coffin V, City Council, 36 Iowa, 615* 
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on tte value of the real estate within the corporate limits of the 
city, through its city council, for the pui-pose of constructing a 
canal for the better securing a supply of water for the city.^ A 
municipal corporation may under legislative grant of power, to 
make all contracts in its corporate capacity which may be deemed 
necessary for tbo welfare of the corporation, make a contract for 
the construction of water works.® Under the statute entitled 
An act to enable cities to supply the inhabitants thereof with 
pure and wholesome water,’’® a city is authorized to contract 
for a supply of water for jniblic and private use.'^ 

§ 64. Donation of bonds to aid in developing water power. 
— A municipal corporation, the charter of which authorizes it 
to borrow money on the credit of the city and to issue bonds 
therefor,” and which, under a special statute, is authorized to 
borrow a sum iiauaed to bo expended in developing the natural 
advantages of tlie city for manufacturing pnrjio&es,” lias no 
authority, uudor the grants of power al>ove slated, to issue bonds 
by way of donation to an individual to aid in developing the 
water power of the city, and is not liable to an action upon such 
bonds by one who takes them with notice of the facts.® 

‘Frederick u City Council of 09 U. S. 89, and Ottawa t>. JSational 
Augusta, (1648) 9 Ga, 591. This canal Bunk of Portsmouth, 105 U, S. 34S, 
was constructed for procuring a bet- involving bonds of the same issue, 
ter supply of water and for mauu- where it was held in substance that, 
facturing purposes. as there was legislative authority to 

® Mayor & Council of Rome ®. issue bonds for municipal purposes, 
Cabot, (1859) 28 Ca. 50. and it was recited in the bonds then 

“Pub. Laws !N. J. (1870), 366. sued on that they were issued for such 

^Hackensack Water Co. City of purposes, the city was cbtoppod from 
Hoboken, B1 IT. J, Law, 220; s. c., proving, as against bom fide holdovB, 
17 Atl. Rep. 807. As to contracting that the recitals were untrue; and as 
for water supply, see City of Gmnd the plaintiffs in those cases had no 
Rapids Hydraulic Co., 66 Mich, knowledge of the preci8(i i)urpose3 for 
606; B. 0 ., 83 IT. W. Rep, 749; which the bonds were issued, they had 
Adrian Waterworks^. City of Adrian, the right to rely on what was recited. 
64 Mich. 684 j s. o., 81 if. W. Rep. The parties here suing did know the 
629; Culbertson®. City of Fulton, 127 purpose for which they were issued. 
111. 80 ; B. 0 ., 18 IT. B. Rep. 781 ; Theso bonds being Illinois contracts, 
Atlantic City Water Works Co. ®. Waite, Gh. J., referred to these cases: 
Read, 50 IT. L Law, 665; a a, 15 Taylor®. Thompson, 42 III. 9; Chicago, 
Atl. Rep. 10. Danville Ss Vincennes R. R. Co, ®. 

“Ottawa ®. Carey. (1888) 108 U, S. Smith, 62 HL 268; The People ®. Du- 
110; 8. c., 2 Sup. Ct. Rep. 861, The puyt, 71 III. 651; Burr v. City of Car- 
court distinguished Hackett ®, Ottawa, bondale, 76 111. 465; People ®. Trustees 
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of Schools, 78 III. 136; Quincy, Mis- not imply power to expend the public 


souri & Pacific R. B. Co. ®. Morris, 84 
III. 410; Supervisor, etc., of Hensley 
Township The People, 84 111. 644, as 
to what might be held to be a cor- 
porate purpose. The chief justice 
then used this language as to the case 
before the court: “As power in a 
municipal corporation to borrow 
money and issue bonds therefor im- 
plies power to levy a tax for the ptiy- 
ment of the ohligalion that is incurred, 
sinless the contrary clearly appears 
(Ralls County Court r. The United 
States, 105 U. S. 733), it follows that 
the power contained in the charter to 
borrow money did not authorize the 
issue of the bonds in this case, unless 
they were issued for a corporate pur- 
pose, there being a constitutional pro- 
hibition against taxation by the city, 
except for corporate purposes. ^ 
The charter confers all the powers 
usually granted for the purposes of 
local government, but that has never 
been supposed of itself to authorize 
taxes for every thing which, in the 
opinion of the city authorities, would 
‘promote the general prosperity and 
welfare of the municipality." Un- 
doubtedly the developments of the 
water power in the livers that traverse 
the city would add to the commerce 
and wealth of the citizens, but cer- 
tainly power to govern the city does 


money to make the water in this river 
available for manufacturing purposes. 
It is because railroads ai'e supposed to 
add to the general prosperity that 
municipalities are given power to aid 
in their construction by subscriptions 
to capibd stock or donations to the 
corporations engaged in their construc- 
tion; but in all the vast number of 
cases involving subscriptions and do- 
nations that have come before this 
court for adjudication since The Oora- 
missioners of Knox County v. Aspin- 
wall, decided twenty-five years ago 
and rci)orted in 21 llow. 530, it has 
never been supposed that the power 
to govern, of itself, implied power to 
make such subscriptions or such do- 
nations. On the contrary, it has been 
over and over again held, and as often 
as the question was presented, that 
unless the specific jjower was granted, 
all such subscriptions and all such do- 
nations, as well as the corporation 
bonds issued for their payment, were 
absolutely void, even as against hona 
fide holders of the bonds. Thomson 
Lee County, 3 Wall, 337; Marsh®. Ful- 
ton County, 10 Wall. 676; St. Joseph 
Township Rogers, 10 Wall. 644; 
McClure e. Township of Oxford, 94 
U. S. 439; Wells Supervisors, 103 
U. S. 62o; Allen Louisiana, 163 U. 
S. 80.” 
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§ 65. General rules as to incurring indebtedness. — Within 
the scope of its general and discretionary powers, the authority 
of a corporation to dispose of its funds for any purpose whatever 
may he admitted to bo absolute and beyond all conti*oL^ It is 
always presumed that a corporate body may make any proper 
contracts, the scope and tendency of which are manifestly to for- 
ward the design of its legislative creation.® Such corporations, 
if not restricted by their charters, have incidental authority to 
borrow money for any of their lawful purposes.® But the power 
to borrow money, being an incidental power, does not extend 

‘Biimey’sCase, (1829) 2 Bland's Oh. agent under employment to perform 
99, 143, services consonant to the general de- 

* Kitchen Cape Girardeau <& State sign of the corporation. 

Line R R Go., (1876) 69 Ho. 614, an * Partridge Badger, 26 Barb, 146* 
action to recover for services as an 
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beyond oases where it is essential to the transaction of its ordi- 
nary affaii's.^ Tlio limit fixed in tlie cliarter of a corporation as 
to its capital does not restrict its power to contract debts for the 
purpose of the incorporation as to their amount, nor as to the 
amount of property it may purchase or accumulate.® A private 
corporation has been held liable, at least to the extent of the con- 
sideration received, for indebtedness assumed to be contracted in 
excess of the limit im 2 )osed by the articles of incorporation.® A 
corjDoration, created with authority to construct a certain road 
and collect toll thei*eou, may purchase a like road already con- 
Htructed, and charge toll thereon.^ A corporation organized 
under a state corporation act which authorizes the formation of 
a corporation to engage in. any lawful enterprise, business, pur- 
suit or occupation,’' has j)owcr to buy and sell or lease a railway;’ 
There is an imjilied power in a corporation empowered to con- 
struct a work to borrow money necessary for the purpose of such 
construction, and to issue its bonds for the money borrowed.® A 
corporation authorized by the general law under wliich it is incor- 
porated to borrow money for the purpose of constructing its 
works, and to issue bonds for its payment, has the power to pur- 
chase works already constructed and suitable for its purposes, and 
issue bonds in payment for such works.'’^ In such a case, the 
corporation may issue stock for a 2 )oi*tion of the purchase money 
of such works, and pay in cash or issue bonds for the balance.® 


* Beerfc» v. Phoenix Glass Co. , 14 Barb 
358. 

®Ban‘y v. Merchants* Exchange Co., 
1 Sandr. Ch. 280. 

® Humphrey v. Patrons* Mercantile 
Association, (1879) 60 Iowa, 007. The 
Hew York Court of Appeals has sus- 
tained the validity of a contract of a 
private corporation for proper and 
necessary work preliminary to active 
business operations, as within its inci- 
dental power to make any contract 
necessary to advance the object for 
which it was created. Legrand 
Manhattan Mercantile Association, 
(1880) 80 K. Y, 638, affirming 44 H. 
Y. Super. Ct. 662. See Broughton 
M. Water Works, 3 B. A. 1; Bank 
of Columbia o. Pattemon, 7 Cianch, 


299; Straus & Bro. «. Eagle Ins. Co. 
of Cincinnati, 6 Ohio St. 59. 

Stale ex rel. i\ Hannibal, etc.. Road 
Co., (1889) 37 Mo. App. 496. 

* Oregonian By. Co. -o. Oregon Ry. 
& Navigation Co., 23 Fed. Rep. 232. 

« Smith t). Law, 21 N. Y. 296. 

’ Gamble Queens County Water 
Co., (1890) 23 Abb, N. 0, 410, revers- 
ing 52 Hun, 106, 

® Ibid. As to legislature’s power to 
authorize corporations of its creation 
to borrow money, etc,, sec Covington 
D. C., etc.. Bridge Co., (1873) 10 Bush, 
74. As to power to borrow money, 
see Union M. Co. Rocky Mt. NaL 
Bank, 2 Col. 248; Beers u. Phoenix 
Glass Co., 14 Barb. 368; Mead v. 
Eeeler, 24 Barb* 20. As to laising 
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A corporation, witli power to borrow money, may legitimately 
borrow promissory notes upon wliieh to raise money for its 
business.^ 

§ 66. Purchase of property. — By tLe common law corpora- 
tions have a right to purchase and hold property so far as may 
be necessary to carry into execution the purposes and objects for 
which they are created.^ A corporation incorporated under the 
general laws of Alabama, has power to borrow uioiioy to pur- 
chase and improve real estate tliat it may he enabled to carry 
into effect the purposes of its ineorporation/'* The Iowa Supreme 
Oourt has held tliat a corporation authorized by its eiiarier to 
purchase, etc., ^‘any real estate or other properly dcpmer! acl vis- 
able in the transaction of its hnsincss” might purchabc its own 

money for the purpose of currying out socuition, (tS75) 5t Ala. '#8. Ai'gnemlo 
the purposes of if s orealion, w'c Wellers- it was .said by Brick kll, Cb. .1 : “ The 
burg, etc., Co. i\ Young, 13 Md. 470; general principle is that a corporation 
Mayor, etc,, of Baltimore v. Baltimore can niak(‘ no coiitriicts, and do no acts, 
& Ohio R. R. Co., 21 Md. 91, As to except such as are authorized by its 
the means employed to curry out such charter, From the charter it derives 
purposes, coming within the implied all its powers, and the Ciipaeit}'’ of ex~ 
powers of corporations, see Willmartli ercising them. Any contract imidti by 
V. Crawford, 10 Wend. 343; Madison, it not necessary and proju^r, directly 
etc., Plank Road Co. v, Watertown, or indirectly, to euahlc it to answer 
etc., Plank Rond Co., 5 Wis. 173; the purpose of its creation, is void, 
(Jlark «. Farrington, 11 Wis. 30(5, and neither a court of law or of equity 
Afl to these implied powers being per- can enforce it , Grand Lodge v. Wad- 
formed by their agents, see Smith «>. dill, 30 Ala. 313; Smith Ala. Life 
Eureka Flour hlills, 6 Gal. 1; Straus Inn. Trust Oo., 4 Ala. d5S; City 
&Bro. 1 }. Engle Ins. Co., 5 Ohio St. 59, Council «?. Montgomery & Wetumpka 
As to making promissory nole.s under Plank Road, 31 Ala. 70. It must not 
the implied power, see Moss e. Oakley, be understood, however, that the 
2 Hill, 265; Mium e. Commission Co., charter, whether it is of sp<*cial legis- 
ts Johns. 44; Mott ?). ilieks, 1 Cow. lative enactment, or derived from gen- 
513; Auerhach e, Le Bueur Mill Co., oral statutory provisions, must ex- 
(1881) 28 Minn. 291; s. c,, 9 N. W. pressly confer the power of making 
Rep. 799; Sullivan e. Murphy, 23 contracts. As we have said, the ca- 
Minn. 6; Ohaska Company e. Board parity to contract is an incidental cor- 
of Supervisors of Carver Co., 6 Minn, porate power, and if the special act of 
204. incorporation, or the general etatutoiy 

* Holbrook v. Basset, 6 Boaw, 147. law is silent as to the contracts into 

* Blanchard's Gun-Stock Turning which a corporation may enter, it has 

Factory v, Warner, (1848) 1 Blafcchf. the power to make all such contracts 
258, as are necessary and proper to enable 

’Alabama Gold Life Ins. Oo. Cen- it to accomplish the purposes of its 
tral Agricultural & Mechanical As- creation. Ang, ^ Ames on Corp. 

10 
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stock,^ Upon evidence tliat it was customary and necessary, in 
the economical conduct of the business of iron furnaces to con- 
duct a supply store in connection therewith, the Supreme Court 
of Tennessee has held that debts created in the purchase of a 
stock of goods for such store were valid obligations of the furnace 
company. The power to conduct such a store being clearly inci- 


^ 271. This is the theory ou which 
the general statutes for the organiza- 
tion of private corporations proceed, 
for though the powers of such cor- 
}>oration are enumerated, that of mak- 
ing contracts is not included, but is 
left to Implicaliou from the powers 
mentioned, and the character and pur- 
poses of the corporation. It is not in- 
dispensable, therefore, to the validity 
of a contract made by a corporation 
for money borrowed, that the power 
to borrow money should be expressly 
confenred. Ang. & Ames on Corp. 
§ 257. If the nature and character of 
the corporation render the power a 
usual and proper mode of accomplish- 
ing its objects and purposes, the 
power is incidental or implied. When 
the corporation has, as all private cor- 
porations have, under the general law 
providing for their creation, the capac- 
ity of acquiring and holding personal 
and real property, the mode of acquir- 
ing not being limited, they may ac- 
quire it by purchase or by gift. The 
corporation has the capacity of an in- 
dividual in this respect, within the 
scope of its legitimate objects and 
purposes. Ibiving the power to ac- 
quire and hold personal and real es- 
tate by purchase, it has, as an incident, 
the power to borrow money to make 
the purchase. The exercise of such 
power may be advantageous anU use- 
ful, enabling the corporation, the 
owner, to put its powers into active 
exercise, and to acquire the necessary 
property ou terms more profitable to its 
stockholders. It would scarcely be 
affirmed that the power to acquire and 
hold real and personal estate must be 


so narrowed that the corporation could 
not contract a debt for its purchase — 
that at the very momcmt of the pur- 
chase and conveyance the purchase 
money must be counted out or the 
purchase and conveyance is void. If 
the necessities and intci'eals of the cor- 
poration require it, w'hieh must be de- 
termined by those having charge of its 
affairs, and intrusted with the power 
and duty, that a debt be contracted in 
the acquisition of the necesstiiy prop- 
erty, the power to contract it cannot 
be denied. If more advantageous to 
borrow the money and make immedi- 
ate payment than to contract the debt 
for the purchase money with the ven- 
dor, the contract is equally within the 
scope of corporate power and valid." 
Fay V. Noble, 12 Cush. 1; Davis ?>. 
Proprietors of Meeting House, 8 Met. 
321; Union Bank v, Jacobs, 6 Humph. 
515; Barry ». Merchants' Exchange 
Co , 1 Sandf. Ch. 280; Burr Mc- 
Donald, o Oratt. 215; Curtis v, Leav- 
itt, 15 N. Y. 9; Bradley Ballard, 
(1870) 53 111. 413; Mead v. Keeler, 
(1857) 24 Barb. 20; Partridge «. Bad- 
ger, (1857) 25 Barb. 140; Clark v. Tit- 
comb, (1864)42 Barb, 122; Life & Fire 
Ins. Co. a Mechanic Fire Ins. Co., 
(1831) 7 Wend. 31; Barnes o. Ontario 
Bank, (1859) 19 N. Y. 152; Smith 
Law, (1860) 21 N. Y. 296; Ridgway 
Farmers' Bank of Bucks Co., (1826)12 
Serg. &R. 256; Hamilton Newcastle 
& Danville R. R. Co., (1857) 9 Ind. 
859; Rockwell p. Elkhorn Bank, (1861) 
13 Wis. 663. 

' Iowa Lumber Co. p. Foster, (1878) 
49 Iowa, 25. As supporting this doc- 
trine, see Barton v, P. J. U. F. 
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dental to the husiness of making iron, was, therefore, within the 
corporate powers of the company, though not mentioned in the 
charter.^ 

§ 67. Aiding^ other corporations. — An act of the legislature 
of NovV York aiitliorizing the several railroad corporations of 
that state to subscribe to the capital stock of a railroad company 
designed to penetrate the western country has been held to be 
constitutional and valid.® The Supreme Oourt of Nevada has 
held a contract by a mining corporation to advance a specific sum 
of money to aid in the construetion of a tunnel to drain its mine 
not to be ultra wres, and that such a contract came within the 
incidental and implied powers of a mining company.® Notwith- 
standing the Code of Oregon in one place provides that persons ” 
shall be construed to include a cor[)oration, the antliority granted 
under the same Code to two or more “ persons to form a corpo- 
ration in a certain manner <loes not empower a corporation to 
become a subscriber to shares in another corporation.*^ The 
Court of Appeals of Marylaud has sustained tlie power of one 
steamboat company to purchase shares of stock in another.® A 

Plank Road Co,, 17 Barb. 307; Cooper is nothing in the charter of the steam 
r. Frederick, 1) Ala. 738; Verplunck packet company or in the nature of 
JMer. Ins. Co., 1 Edw. Ch, 84; Hart- its business that would, in the slight- 
ridge V, Rockwell, R. M. Charlton, cst manner, forbid the exercise of such 
^(10; Gillct u Moody, 3 Comsl. 479; power, and having money to loan or in- 
Taylor ». Miami Exporting Co., G vest, there would appear to be no good 
Ohio, 170; Stale Bank v, Fox, 3 reason why it might not invest in the 
Blatchf. 431; City Bank of Columbus btockof oihercorporationsas well asin 
-y. Brace, 17 N. Y. 607. any other funds, provided it be done 

^ Searight % Payne, 6 Lea, 383. bona fide and with no sinister or unlaw- 

* Whiter, Syracuse & Utica R. H, ful purpose. The courts of England 

Co. , (1868) 14 Barb. 659. at one time strongly oi)posed the rights 

®Sutro Tunnel Oo. v. Segregated of one corporation to deal or invest in 
Belcher Mining Co., 19 Nev, 131; s. the stof*k of another corporation with- 
o., 7 Pao. Rep. 371. out express authority for so doing, but 

* Denny Hotel Co. of Seattle that opposition has been entirely over- 
Schram, (Wash.) S3 Pac. Rep. 1003. come and it is now settled there that 

* Booth «. Robinson, (1880) 65 Md. one corporation may deal in the shares 
419. It was said by the court: *'This of unolhor, without express authority 
[purchase and holding of this stock], so to do, unless where expressly pro- 
it is contended, by the plaintiffs, hibited or the nature of itsbusinessren- 
could not be done without express dor it improper so to deal. BeBamed's 
authority by law. But, while some Banking Co., L. R., 8 Ch. 105; 
courts have so held, the great weight Re Asiatic Banking Co., L. R., 4 Ch. 
of authority is the other way. There 363. In tho latter of the cases first 
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joint stock corporation organked “to do a general insurance 
agency commission and brokerage business and such other things 
as are incidental to and necessary in the management of that 
business/’ has been held in Connecticut to have no power to sub- 
scribe to the stock of a savings bank and building and loan asso- 
ciation.^ Thou^i the power to borrow money may be implied 
in such a corporation, it cannot legally subscribe to such stock as 
a means of eifecting a loan ot money The power of an agricul- 
tural society to subscribe to stock in a street railway company 
which was to construct a street railroad through the streets of 
the city to the grounds of the society and to borrow money, 
secure it by assigning certain promissory notes of the railroad 
company and mortgage to secure them and to guarantee such 
notes in order to effectuate the purposes of the society, has been 
sustained by the Iowa Supreme Court,® 


§ 68. Contracts of suretyship. — The Louisiana Supreme 
Court has held that there was no express authority given to the 
officers of the corporation involved in this case to enter into a 
contract of suretysliin ; neither was there any general authority 


died, Lord Justice Seuwyn, in speak- 
ing of this power of corporations, said: 
" As to the capacity of a trading cor- 
poration to accept shares in another 
trading corporation, it is sufficient 
for me to F,ay that I entirely agree 
with the judgment of Lord Cairks in 
the case of Barned’s Banking Oo., viz., 
that there is not, cither by the com- 
mon or statute law, anj^lhing to pro- 
hibit one trading corporation from 
taking or accepting shares in another 
trading coiporatlon. There may, of 
course, he circumstances which pro- 
hibit or render it improper for a com- 
pany so to do having regaid to its 
own constitution, as defined by its 
memorandum and articles.” It is in 
accordance with the statutes that the 
law is laid down as settled by Brice in 
his work on Ulfm VH/'cs, pp, 01, 
92. And in this state the same prin- 
ciple has been fully sanctioned in the 
case of Elysville Manuf. Co. v. 
Okiako Co., 1 Md. Oh. Dec. 892, and 


same case affirmed on appeal in 5 Md. 
152. 

1 Mechanics & Workingmen’s Mu- 
tual Savings Bank <& Building Asso- 
ciation of Kew Haven Meriden 
Agency Co., (1855) 24 f^onn. 159. 

® Ibid. That a municipal corporation 
may be bound by a subscription to 
stock not authorized by its charter 
by subsequent legislative sanction, see 
IFirst Municipality v. Orleans 
Theatre Go. , 3 Rob. (La.) 209. In N ew 
Orleans, Florida & Havana Steamship 
Co. V. Ocean Dry Dock Co., (1876) 38 
La. Ann. 173, the Louisiana Supreme 
Couit held that the dock company 
could not subscribe to the capital 
stock of the navigation company, this 
being foreign to the object of its own 
charter. Purchasing stock of another 
company. Salomons Lalng, 12 
Beav. 839. 

» Thompson d, Lambert, (18*?6) 44 
Iowa, 239. 
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from which the power to enter into snch a contract could be 
implied or fairly deduced under a plea of usage, necessity, con- 
venience or public interest.^ A corporation cannot by its officers 
execute a note for a debt due from a third pcrbon to another, 
having no relation to its business.^ A manufacUiring corpora- 
tion, organized under the general laws of New York, has no 
power to indorse for the accommodation of another popcr in 
which it is not interested.^ And the indorsement of such paper 
by the treasurer of a manufacturing corporation may be pre- 
sumed to be idtm But this rule has been adhered to, that 

while a corporation lias no right to bind itself by an aecoinmoda- 
tion acceptance or indorhemeiit, the corporation is liable on such 
aceeptauco or indorsement to a hova file holder, although it was 
made for a purpose or at a place not authorized by the charter of 
the corporation.® 

§ 69. Guaranty of bonds of one railroad corporation by 
another. — Upon a feufficient consideration one r.iilroad corpora- 
tion may guarantee the payment of the bonds of another.® It is 

^Loulbiana State Bank Orleans Mat her r. Uiiioa Loan Trust Co., 
Navigation Co., (1848) 3 La. Ann. 294, (City Court of N. Y. 1S89) 2C N. Y. 
in which case the powers of corpora- St. Bepr. 158; s, <\, 1 N. Y. Hupp. 21S, 
tions at common law and imdor Ihe citing MoOnllough i\ Moss, 5 Denio, 
Civil Code of Louisiana are fully dis- 507, M(‘chumrs’ Banking Association 
cussed. p. Now York, etc., White Lead Co., 

“Hall Auhurn Turnpike Co., 33 N. Y. 503; Fanners <& Mechanics" 
(I860) 27 CaL 255. Bank a, Butehers Drovers* Bank, 16 

“National Paik Bank German- N. Y. 135. S(*c, also, ITsherr. Raymond 
American Warehousing, etc., Co., Rkate < ‘o., (Mass. 1S95) 30 N. K. Rep. 
(X889) 116 N Y. 281, s, c., 26 N. Y. 416, Havago Mfg. Co, ?>. Worthinglon, 
St. Repr. 675; Wahlig v. Standard 1 Gill 281; Madison, ole., R. R. Co. 
Pump Manufacturing Co , (18S9) 25 N. Norwic li Saving Soci(*ty, 21 Ind. 457, 
Y. St. Repr. 864; s. c., 5N. Y. Supp. modifying Smead R. R, Co., 11 Ind. 
420; citing Central Bank v. Empire 104; LaPayette Savings Bank nt, St. 
Stone Dressing Co., 26 Barb. 28; Louis, etc., Co., 2 Mo. App. 299. 

Bank of Genesee tj. Patchin Bank, 18 ® Low *0. California Pacific R. R. 

N. Y. 309. See, also, Bridgeport City Co., (1S77) 52 Cal, 53. It appeared in 
Bank v. Empire Stone Dressing Co,, this case that one railroad company, 
30 Barb. 421; Parmors & Mechanics* under authority of law, leased the line 
Bank 0, Empire Stone Dressing Co., 5 of another for a term of years. The 
Bo$w. 275; Morford 0. Farmers’ Bank consideration of the lease was an 
of Saratoga, 26 Barb, 668. annual rental, and that the lessee com- 

* Wahlig Standard Pump Manu- pany should guarantee the principal 
facturingCa, (1889)25 K. Y. St. Repr. and interest of bonds to be issued by 
864; s, 0., 5 N. Y. Supp. 420. the lessee company. The contract of 



PBIVATB fiOEPOBATIONS. 


79 


§ 70 ] 

a good consideration for the guaranty of the bonds of one railroad 
corporation by another that the fonuer conform its gauge to that 
of the latter and thus form running connections between the 
roads of the different corporations ; and the guaranty of such 
bonds by a company empowered by general law of a state, at 
any time, by means of their snbsciiption to the capital stock of 
any other company, or otherwise^ to aid such company in the 
construction of its railroad, for the purpose of forming a con- 
nection of said la&t-nientioned road with the road owned by the 
company furnishing such aid,” is within the powers of the 
guaranteeing corporation.^ 

§ 70. Guaranty of bonds of railroad corporations by one 
of another kind. — In a very recent and elaborately considered 
case, the United States Circuit Court for the district of Ken- 
tucky has held that a land company, a Kentucky corporation, 
vested by its charter with large and extensive franchises and 
powers, had power to guarantee the bonds of a rtiilroad company.^ 

guaranty was challongeil as Supreme Court of Now York held the 

mm The lessee company liad no amingemcut entered into between 
express authority to make such con- several connecting railroad companies, 
tract of gutiranty, hut did have power foi the purpose of secmtng a uniform 
to make all such eontiacts as were gauge of the several roads, and thus 
usual and proper iii the building and increasing the business and profits of 
operation of a niilway, and it likewise each, constituted a sufficient considera- 
had power to lease Ihc line of the tion for a guaranty by one of the cor- 
lessor company. The Supreme Comt poratious of the payment of the bonds 
held that the eonsideiation was sufii- of another; also that the general 
cient and the guaranty valid. They statute refeired to in the text gave 
were of opinion that it was as com- power to the companies whose lines 
peleiit for the company to promise to were connected to enter into the 
pay conditionally as to promise to pay arrangement as to a uniform g€^uge 
absolutely ; that the validity of the and to make it part of such arrange- 
Hgreement depended upon tho sufll- raent that one or more of the com- 
cieney of the consideration. Tho panics should guarantee the payment 
right to take the lease being express, of the interest coupons issued by 
<< it was a good consideration for the another. Bee, also, Bailroad Co. v, 
conditional promise involved by aeon- Howard, 7 Wall. 411. 
tract of guaranty. ® Tod v, Kentucky Union Xiand 

' Zabriskic 7n Cleveland, Columbus Co., (189S1 57 Fed. Rep. 47; affirmed 
& Cincinnati R. R. Co., (1839) 23 How. by the United States Circuit Court of 
881, In Connecticut Mutual Life Appeals for the sixth circuit in Mar- 
Insurance Co. V, Cleveland, Columbus bury Kentucky Union 'Land Oo.» 
ds Cincinnati R. B. Co., (1863) 41 (1894) 69 Fed. Rep. 385. Lurtok, 
Barb, 9; s. c., 26 How. Pr, 225, the Circuit Judge, said: **Thc power to 
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§ 71. Circumstances surrounding corporation may 


authorize the guaranty. — ^The 
eniing corporations in reference 

execute accommodation paper, or to 
guarantee for accommodation tlie obli- 
gations of another corporation is not 
expressly conferred by the charter of 
the land company. Ordinarily, such 
power is not implied from the powers 
conferred upon corporations, and such 
contracts arc genemlly in exces.s of 
the powers of corporetions, and, there- 
fore, void as idtra mrea, iu the true 
sense of the term. This proposition 
rested upon two or more very evident 
reasons: (1) The corporate funds be- 
long to its shareholders, and, by the 
very terms of the law creating it, can- 
not 1)0 devoted to any other purposes 
than those iudicated by its charter 
and constitution. Such obligations 
would violate the fundamental terms 
of the agreement between the cor- 
porators themselves. (2) To do so 
would be to exercise a power not con- 
ferred by the state, either expressly 
or impliedly. The state's grant of the 
corporate franchises is for the purpose 
prescribed, and the execution of such 
obligations would be beyond the 
power conferred, and, therefore, a di- 
version of the corporate purposes, as 
well as the corporate funds. (3) Such 
obligations rest upon no consideration, 
and would not, therefore, be valid. 
They would amount to a donation of 
the corporate funds, and, therefore, 
an unlawful diveriMon. Mor. Prlv. 
Corp. 423; Davis®. Railroad Co., 131' 
Mass, 238; Madison Plank Road Co. 
Wat^own Plank Road Go., 7 Wis. 
69; McLellan File Works, 6Q Mich. 
679; s. 0 ., 93 W. W. Rep. 391; Na- 
tional Park Bank German- American 

Mutual Wj^rehousing dj Security Oo., 
116 N, Y, 992; ft. c., 28 N. E. Rep. 
667; Mtn&. Nat, Bank v. Charter Oak 
life Infl. Co., 60 Conn. 167. But 


court applied the principles gov- 
to their acts under the powers 

there is no inherent want of power in 
a business corporation, having th(‘ 
power to execute negotiable paper, to 
obligate itself as a surety or guarantor. 
If such a corporation receive commet- 
ciiil paper or bonds in due course of 
business, we see no reason why, upon 
transferring such paper, it may not be 
lawful to obligate itself as indoi’ser or 
guarantor. Buch a contract would be 
a new find independent contract, and 
would rest upon a siiflicient considei’ji- 
tion, if entered into us a legitimate 
means of increasing the value of the 
security to be disposed of in the or- 
dinary course of business. In Rail 
road V, ITowtird the (tuestion arose as 
to the liability of a riiilroad company 
upon its guamnty of certain bonds 
is.sued by various counties and cil-ics, 
and received by the uiilroad (*onipimy 
in payment of aubacriptions to its 
stock. Upon full consideration it was 
held that, inasmucli as the company 
had received the bonds in payment of 
stock, and had a right to obligato Itself 
by its own bond.s for the purpose of 
building its roa<l, it might lawfully, 
and ill furtherance of its authorized 
purpose, guarantee such bonds as a 
means of augmentiDg their value on 
the market, thus producing funds to 
build its road, 7^11.411,412. The 
power of a corporation to bind itself 
by a guaranty, when it does so for its 
. own benefit and as a means of selling 
at an augmented value, is generally 
conceded by the authorities. * In such 
cases,* says Mr. Randolph in hie work 
upon Commercial Paper (Vol. 1, 
I 384), ‘ the guaranty is an original 
contract of the corpomtion for its own 
benefit, the consideration moving to 
itself, and not to the person whoso 
debt is guaranteed.' There being no 
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expressly granted and implied, referring to the general purposes, 
franchises, etc., embraced in the cliarter of this land company, to 
this particular case, showing wherein the cirennistanees surround- 
ing it made it legal and proper that it should guarantee the bonds 


of the raih’oad company.^ 

absolute want of power in an ordinary 
bu^iuesa corporation to bind itself as a 
guarantor, we must uoKt iii<iuire as to 
the circumstances which will make 
such a contract lawful and obliga- 
tory. The cases already cited estab- 
lish tho proposition Ih it if such a cor- 
poration has the power to issue bonds 
or other coinmi r<*ial SPcnritieH, and 
becomes tho liol<ler of such bonds or 
securities issued by other corpora- 
tions, it may indorse or guarunlec tiicm 
upon transferring them for tho pur- 
pose of raising money to carry out 
any purpose for wdiich it might bor- 
row money. The right of a corpora- 
tion to do an act or make a contract is 
not always a (jiiestion of law. AThat 
it may not do uude^r some circum- 
stances, it may do under others. It 
may carry on the btisincss it is author- 
ized to do in tho usual and <‘ust6mary 
manner that business of the same 
nature is carried un by individuals.” 

^Tod -y. Kentucky Union Land Co., 
(1893) 67 Fed. Rep. 47. Referring to 
a special power granted the land com- 
pany for a ‘‘temporary consolida- 
tion” with the railroad company, it 
was said: “ Tho power to make a tem- 
porary consolidation, looking to all the 
four corners of the charter, clearly im- 
plies the power to make such an alli- 
ance or bring about such a union and 
co-operation of interests between the 
land company and a railway company 
as shall be to the mutual interest of 
eajh, and place both under the same 
control and management. This could 
be done by the plan suggested by Mr. 
Morawetz in section 942 of his work 
on Private Corporations, whereby the 
shares of one company should be held 
11 


by the other or by the same persona* 
This moaning seems reasonable and 
proper, looking to the objects and 
purposes of this corporation, and any 
steps \vhich brought about unity of 
interest and co-operation iu purpose 
as being legitimate and autliorlzi'd. 
Under this power wo are of oj union 
that [tins] land compiiiy Ivid the 
power to uc'quirc the shares in the rail - 
'way company, and the right to exer- 
cise control o\'er the railway com- 
pany through tli{> ownership and con- 
trol of thos“ sharofl, Ud(^ oubt ed ly tlu' 
genend rule is that a corporation has 
no implied power to acquire shares in 
another for the purpose of controlling 
it, Alarble Co. a Harvey, 92 Tenn. 
115; B. c., 20 S. AV. Rip. 42'!. This 
would be contrary to the well-under- 
ctood public policy concerning such 
companies. But this objection does 
not lie here: (1) Because the charter 
of the railway f*ompany expressly 
provides that its shares may be owned 
by any other eorporaliou. (2) Tho 
express power in the uharter of the 
land company removes nil objections, 
based on grounds of public policy, to 
its control of a railway company by 
and through its shares. AA^hal the 
legislature of Kentucky has extjreasly 
permitted cannot be Vt)il as against 
public policy in the ahsonce of any 
violation of a constitution il provision. 
Under such circumstances it is not for 
the courts to say that what the legis- 
lature authorizes is unlawful be<jause 
contrary to public policy. Having 
authority to acquire this stpek, the 
land company became the sole sta<jk- 
holder in the railway company. Each 
had express authority to borrow 
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§ 72. Guaranty of dividend upon preferred stock of 
another corporation, — The court albO Iield that this land corn- 


money and issue bonds to carry out 
the purposes of the orgaui/jition. 
The completion of this railway was 
an object within the scope of it-i char- 
ter powers. It C( ukl do so by ii s own 
name or by aiding the railway com- 
pany to ne^jotiate its seeurities by 
guarauteeiui? their pajniuul. The 
guaranty was not for the aecom- 
modation of the raihray i-onipany. 
The guarantor being tlnj Mile shan*- 
holderof the railway com laiuy, it was 
a con tract for its own benefit, and, 
thendoro, rested upon a sulli hmt 
security. la addition, the lanil com- 
pany was a creditor of tiic railway 
company, and was to, and did, recta \e 
the proceeds arising from the sale of tlie 
half million of these bonds. The re- 
mainder of the money thus raised was 
to bo applied to the building of the 
railway lino, The consideration was 
sufficient to fully support the contract, 
A. like question arose in Chicago, It 
I. & P. R. Co. ?), Union Pac*. lly. Co., 
47 Fed. Jlep. Hi, where Mr. Justice 
Brewt:k held that ‘where one rail- 
road company owns substanthilly all 
the stock of another railroad company, 
a lease of the latter line for rent to be 
paid to the former company is not 
void for want of consideration since it 
amounts merely to an agreement to 
pay the rent directly to the stock- 
holders.' Upon appeal to the United 
States Circuit Court of Appeals for 
the fifth circuit, this ruling was 
affirmed. 51 Fed. Rep. 3:3©; s. 0 ., 3 
O. 0. A, 243, The directors of the 
railway company held the property of 
that company, including these bonds 
and their proceeds, when sold, in trust 
for the * * * land company as 
holders of the shares in that company. 
To say that its guaranty of these 
bonds was a mere accommodation 
guaranty when it was the cestui qite 


trust in the proceeds of the bonds, and 
lh<‘reby enable it to defeat its respon- 
sibility, a-, a contract iWA‘, would 
be slicking in the bark and result in 
manifest inju tic(«. That at some 
fiimrc (luy this union may be dis- 
solved by a hale ni* the stock owned 
by the hind cnm])any i-, not of import 
ance. The r< al and .subhtantial owner 
of the railroad comijany at the thno 
these bonds were guiuuiiiced was the 
luul coniiKiny. The guaranly was 
for the iMuulit of the guarantors. 
Union Pac. Ity. Co. r. Chicago, J*. 1. 
<& P. ily, C\»., 51 1 ‘NmI. Ilcp. 310; s. c., 
3 0. C. A. IM. The rise is non like 
that of Da\ is a liailroad Co , 131 
ALtss. 35 s. That was a donation to 
support u niu«-ical festival. The 
benefit to the railroad company was 
in the supposition that it would profit 
by inc*reas(*(l travel, Tla.-^ was silto- 
gethcr too wsuotc, and the I'oiiinict 
l)rot)tTly held void. When the ques- 
tion is, as here, whether or nol .1 par- 
ticular act ib rfffru nr(H, decided ea^es 
arc of little valm*. Each viv-a must 
belargtdy a (pichtion of fact. Vet, 
by reference to a few of the (h'cideil 
cahcs, wc Clin discover tin* priiuiple 
tipon wdiioh other court -> have pro- 
ceeded in deciding such queMions. 
Wc Will refer to a feiv casi's: lii Jjouis- 
Tille & N. 11. Co. r. Literary Bociety of 
St. Hose, 01 Ivy. 305; s. c„ 15 S. \V. 
Itep. 1065, the Court of Appeals of Ken- 
tucky passed upon a question involving 
the implied pow'CT of n corporatl on. It 
appeared that tiic litemry aocii ty of St, 
Rose ami the literary society of Bt. 
Catherine W(*re corporations for edu- 
cational purposes, existing in or near 
the town of Springfield in Washing- 
ton county, Kentucky. They had 
power to contract and to buy and sell 
real and personal property for the 
purpose of sustaining and carrying 
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pany was authorized to guarantee a dividend upon the preferre< 
stock of the railroad company.^ 


on said institutions of learning and 
not othorwiso. Each of them owned 
and operated a farm of about 1,000 
acres of very considerable value. 
This, in the language of the court, 
' created a large imlustiy in the way 
of supplies furnfshed to them, and 
they in turn furnishing to others.* 
Each of those corporations signed an 
obligation to a railroad company to 
induce it to extend its line near their 
property. In an action upon those 
obligations, it was contended that 
they were ultra Dlres. The court 
said : * Corporations derive thenr 

powers from charters. They are 
those which arc expressly given or by 
fair inipliciition are necessary to the 
execution of their object. Cases may 
be found where the officers of a cor- 
por.itiou have exceeded their powers, 
bat the corporation, nevertheless, held 
liable because the transaction was 
within tiio scope of its business, and 
it hj\d received a benefit from it. The 
only ti'ouble arose from a defect of 
power in the managers. This case is 
not within this chiss, however, be- 
cause it appears beyond all doubt that 
the change of location as to depot 
was not to the interest of these insti- 
tutions. The building of the road 
was calculated, however, to be highly 
beneficial to liicm, both as to furnish- 
ing convenient access to them for 
persons coming an{l going, and also in 
furnishing them a means of obtaining 
their supplies and sending their pro- 
ducts to market. It was calculated 
to and undoubtedly did add greatly 
to the value of their properties and 
the large industries which their char- 
ters had authorized them to create. 
It confci-red a direct benefit. The 
power existed by fair implication to 
do anything reasonably calculated to 
add to their value. How far this 


power extended we need not decide 
Certainly, however, if during a por 
tion of the year the.se institutions ha< 
been almost inaccessible for the lad 
of a turnpike or a bridge, a subacrip 
tion by them to build either would 
have been valid; and while not author 
ized to enter into all manner of spccu 
lations, yet, in our opinion, a subscrip- 
tion by them to aid the building OJ 
this road was not, under all the cir 
cumslanccs, ultra ures and, thereforcj 
void. * ** 

'Tod i\ Kentucky Union Land Oo., 
(ISOa) 07 Fed Rep. 47, aifinned bj 
United fcitat os Circuit Court of Appeah 
for the sixth circuit an jVIarbury r. 
Kentucky Union Land Co., (1894) 
Fed. Re]>. ofio. This “guaranty,” tht 
court said, “stands upon the same 
footing as the guaranty of the bonds. 
The temporary consolidation hot ween 
the t'wo companies, springing out oi 
the ownership of the stov-lc in the rail- 
way company by the land company, 
in view of the terms of the charter of 
the latter company, authorized it to 
aid .the former in any usual way to 
build its line of railroad.*' Certain 
second mortgage bonds of the railroad 
company were issued and delivered to 
the land company on account of in- 
debtciliiess due by the railway com- 
pany to the land company. A large 
p irt of these bonds had been sold by 
the land company, and were in the 
hands of various individuals who held 
them as bonafuh purchasers for value. 
When sold, the payment of these 
bonds, principal and interest, was 
guaranteed by the land company. 
Others had been pledged as collateral 
security, and these, also, were guar- 
anteed by the land company. As to 
these bonds the court said; “The 
bonds, having been received in pay- 
ment of, or on account of, indebted- 
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§ 73. What contract of another corporation may not be 
guaranteed. — TlieXJnited States Circuit Court of Appeals for 
the sixth circuit lias held that a corporation organized under tlie 
law of Ohio fur tlio purpose of making iron work for mining 
plants had not tlie ])ower to guarantee the performance of another’s 
contract for the erection of a mining plant, and the accompany- 
ing warranties, on tlie ground that tlio guaranty would secure a s ilo 
of the iron work used hi the plnnt.^ Further, the performance 
of such eonlraet on the part of tlie party to whom the gunranty 
was given did not estop the corporation from denying its power 
to give the guaranty,® 

§ 74, Athletic club. — A corporation formed under a statute 
for encouraging athletic exorcises, under a provision of the stat- 
ute that it ‘hiiay hold real and pcisonal e>tate, and may hire, pur- 
chase or erect suitahlc buildings for its accommodation to an 
amount not exceeding five hundred d(>llar>s,” has power to take a 
lease of laud, and to erect a suitable club houbo u))oii it. Having 
such power it may raise money for tlio purpose by negijtiating a 

ness, T)ccame the property of the piind rnilwiiy company w«s not utT^^ctod hy 
company). To augment lluir value the am eiidmeiit, undull which could be 
when sold, or pledged as collateitil, lawfully done by reason of such C 5 .is 1 
their payment was gunrante{'d It is ing lawful union mijOfht lht*rf*after be 
true that when this guaranty -was done, &o long us it continued. Irre- 
placed upon the bonds, tho chiusc in speetivo of the particular j)owev rc- 
the charter of the land company per- suiting from tin* ‘ temporary consoli- 
mitting a consolidation with a railroad dation,' and the relations resulting 
company had been repealed. Inas- therefrom, this obligation of the laud 
much, however, as the connection be- company is valid, under the authority 
tween these two companies was of the cases holding that a corporation 
authorized when the latter ac^piiivvl having the power to hind itself by 
the’ stock of the former, and paid or comraevcial paper might indorse or 
assumed its debts, and inasmuch as guaranty eonimensul obligations re- 
this alliance, union or * temporary con- ceived in ordinary course oJ* business, 
solidutioa ' was in force when this re- and guaranteed when sold to augment 
pealing act took effect, and when these the price realized in their ojile and 
bonds woro guaranteed, wo think it transfer.*' Aa to guamnteeing divi- 
was not prohibited by the repeal from deads, see Colman 0 . Eastern Ky, Co,, 
continuing the union of tho two com- lOBeav. Ij Logan v, Earl of Oourtown, 
panies, or obligating Itself by this 13Beav. 23. 
guaranty. The amendment should be ^Ilamboldt Min. Co, American 
construed as prospective and not re- iBianufacturing, Mining & Milling Co. » 
trospective. Any relation which had (1894) 62 Ecd, Rep. 866. 
theretofore been entered into with this ^ » Ibid. 
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loan and giving its promissory note for its payment.^ Additional 
antliority given in the statute “ to receive and hold in trust funds 
received by gift or bequest ” will not confine it to that mode of 
raising it.® 


§ 75. Banking associations. — The General Banting Law of 
!New York did not give banking asbocialions power, in express 
terms, to borrow money ; but, notwithstanding tliis fact, the 
Supreme Court held that as such an association might become 
indebted, in the excrcihe of its undoubted legitimate bufaiiiess, it 
had, as a nccesbary incident, the ])ower to I^orrow money for the 
purpose of paying Its dehib.® Tlie Court of Appeals of JJew 
York, ill a eabO hetwcoii the receiver of tins same hanking asso- 
ciation and other partioh, held to the same cltect that tliebo bank- 
ing abboeiations hud ciijiacity to borrow money as iiicidenlal to 
the hanking hasinehs and to the powers expressly granted,'^ 


'Bmdbmy ». Roston Canoi* Club, 
(1891) 163 77; s. c., 30 N. E. 

Rep. 133. 

®Ibid. Citing Pay c. Noble, 13 
Cush. 1. 

® Leavitt v. Blatcbford, (1848) 6 
Barb. 9. EoWAims, J., for the court, 
said: “ Without reference to the bauk- 
ing luw, it is u general fundamental 
priucii)Ie, that when a right is given, 
all powers are given whieh are n(*ce'5- 
sary to the exercise and enjoyment of 
the right. Now, it Ciinnol be ques- 
tioned that a banking association may 
become indebted, in the exercise of its 
undoubted legitimate buy ness. It 
has the right to receive deposits, and 
it must bt‘Corao indebted fur t hem. It 
has the right to purchase gold and sil- 
ver bullion, foreign coins and bills of 
exchange; and it may become indebted 
upon bueb purchase. It requires 
state stocks as a basis of its circula- 
tion, and it may lawfully contract a 
debt in the purchase of state stocks 
for that purpose. There may be 
other ways in which a banking asso- 
ciation can become legally indebted. 
It may become liable for the payment 
of its debts at a time when, owing to 


disappointment, unexported losses, or 
some nnloreseen ca'sually, it has no 
available assets to meet its engajre- 
menls. This emergency may occur 
in the soundest and best regulated as- 
sociation. The question them must 
arise, whet her a solvent institution is 
to fail to meet its liabilities, and be 
broken up and ruined, or whether it 
shall be permitted to substitute a 
credit for some convenient period of 
time, in the place of a debt then due 
and payable, or, in other words, 
w^hether if can substitute one crciditor 
in the place of another. The power 
to borrow then is a iiecc^^saiy incident 
to the power to become indebted. It 
is a power without which no banking 
association could safely carry on its 
business.” 

4 Curtis ?). Leavitt, (1857) 16 N. Y. 9. 
Comstock, J., in the opinion rendered 
by him, on page 63, stated the 
doctrine in Barry Merchants* Ex- 
change Company, 1 Baudf. Oh, 280, 
289, in the language of Assistant Vice- 
Chancellor Sandford: “A corpora- 
tion, in order to attain its legitimate 
objects, may deal precisely as an indi- 
vidual may, who seeks to accomplish 
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§ 76. A savings bank’s powers. — Every corporatiou created 
for transacting business, unless restrained by its charier or some 
statute, lias, as a necessary incident, tlie power of incurring debts 
in the course of its legitimate business. For instance, in tlie case 


the same ends, If chartered for the 
purpose of huildiu^j a biidge, it may 
coutraci a debt for labor, the materials, 
or the hind upon which the bridge is 
abutted. If more ad\ autageous, it 
luay boiTOW money to purchase such 
land or materials, or U> paj for such 
labor, and us the evidence of the iu- 
debledness, it may cvc*<*ute to the 
(*T('clitot.i a note, a bond, or a nvoitgagc, 
wlielhcr the debt be for the money 
borrowed, or the work, materials, or 
land/* Comstock, J., said, on pages 
04 , 60: "I confess my owiuimbililj’to 
refute the doctrine so ptusiiicuously 
laid down by Assistant Vice-Ohaueel- 
lor Eandfoud. I am not aware that 
it. conics in conflict with any known 
distinction between private persons 
and corpomtious. It is true that tlie 
Utter take all thidr iiowers, direct and 
incidental, under their chiirlers; liut 
when the direct power is granted in 
terms, they take it, as a iiutuiiil per- 
son Gujoys it, with all its iinddciits 
and accesisorios, A simple association 
of luerchants to build an cschangQ 
could, if they so agreed with <*ach 
other, very appropriately liorrow 
money in furtherance of the object, 
and why can they not, if they take 
the principal power under a chart <*r 
from the govermncnl, which eunblcs 
them to act as a single person, and 
with a collet'tive will? It is truly said 
that corporations can only exercise 
such Incidental powers as arc neces- 
sary to carry into effect the express 
objects of their charters. But neces- 
sity is a word of flexible meaning. 
There may bo an absolute necessity, a 
great necessity and a small necessity, 
and between these degrees there may 
be many others depending on the 


ever varying exigencies of human af- 
fairs. It is plain that corporations, in 
executing their express powers, are 
not eonlinod to means of f»uch imlia- 
pensalile necessity that, "without them, 
there could be no cxecutujii at all. 
The entire doctrine would lead at 
once to a ver> great absurdity, tor if 
there are sever.il modes of a(‘coniplish- 
iiig the end. neither one is indispen- 
sable, ami eueb "vvouhl exclude all the 
others. And thus, b> hievilublc logic, 
an <*\i»ress grant of power would lie 
forcMn* dormant becau-i* tluTO arc 
more modcM than one of e^ln\^ ing it 
into (‘xeeiition. It is almost as difli- 
eull to say that the incidental iiower 
(lepenils for its existiaiec on tho de- 
gree c)f necessity which connects it 
with thf' povv(*r in chief, Huch a doc- 
trine would impose upon courts a 
never-ending difliculty, for the inquiry 
w(UiUl plainly bi‘ "i^liether the cluK'-en 
instrumentality is the very best that 
could be bcl(*cted, and if not tin* vi‘ry 
best, however minute the differenee 
may be, then the inevitable (lc<‘isiou 
must folloAv that the choice was fatally 
bad, although strictly adapted tt> the 
end in view, and made in the utmost 
good faith. These ilemoustrations, 
for sxich they appf‘ar to me, would 
sewn to leave but one conclu^)OD, 
which is, that corjioiutions, along with 
their specific powers, take all the n'a- 
sonablo meuns of executi{)ii, nil that 
are convenient and adapt (*d to the end 
ill view, although not the very best by 
many degrees of comparison. And 
this is n doetrino which must neces- 
sarily result in the liberty of choice 
amongst those means. The choice 
may be wise or unwist*. If made in 
the exercise of an intelligent good 



§ 77 ] 


PRIVATE C0KP0KATI0N3* 


87 


of a savings bank it was held that it had the power to negotiate a 
loan from another bank and of making and indorsing negotiable 
paper in payment of such dobts.^ 

§ 77, Corporations dealing in lands. — The Supreme Court 
of California has held that “ where a oor]>oration was formed for 
the purpose of dealing in and speculating in real cstatoj and with 
the express j^ower to buy, improve, sell, lease and otherwise 
dispose of real estate ” the leriii iiii]>rovo ” iiiclude<l the per- 
formance of any act, whether on or olT tlie land, the direct and 
proximate tendency of which was to henofit or onhance its value. 
Therefore, a subscription made by siieli a corporation to a railroad 
company for the purpose of increasing ll^e facilities and lesson- 
ing the cost of transportation on tlie same, “ where the direct 
and proximate tendency of such increase of facilities is to 
enhance the value of its lands ” was held a valid and landing 

faith, the wisdom of the selection may ^ Fifth Ward Savingo Bank First 
he called in question, hut the power FTational Bank, <18S0) 48 N. J. Law, 
to make it cannot be. I can, there- 513. Bepxje, J., speaking for the 
fore, see no room for the distinction Coiii*t of Errors and Appeals of Now 
which admits the power of a corpora- Jersey, said: Savings banks are estiib- 
lion io contract a debt for labor aucl lished for business purposes. Their 
materials to be used in building an ex- functions are to receive, holil and iu- 
change, or a biidge, or a turnpike vest moneys that may bo deposited 
road, or in manufacturing, those being with them, and to repay the money 
in each case the specified object of the deposited under x’easonable regulations 
chaiter, but denies the right to bor- in tlioir by-laws. In order to make 
row money to be used in the purchase the business successful, these instltu- 
of the same labor and materials. If tions are rcquireil to keep their money 
there be any reason for a distinction, invested as closely as may be con- 
resting on a companson of benefit to sistent with the oixlinary demands of 
the corporation, the advantages of bor- depositors. But in seasons of financial 
rowing would in most cases be unde- excitements they may be subjected to 
niable. So, in point of public policy, extraordinary demands from depos- 
the reason for that preference would itors, to meet which and save tlie 
appear to be still stronger, for while credit of the institutions, large sums 
the industrial class(‘s would require no of money may bo required to be raised 
protection, the money lenders could on sudden and unforesocn contingen- 
safely be left to guard their own in- eies. At such times, the securities 
terests, 1 believe the distinction re- such insiitutions usually hold are 
ferred to is not recognized by any likely to be depressed in the market 
adjudged case.” Bjrown, J., dis- and unsalable except at ruinous aacri' 
cusses these questions in his opinion, ficcs. If these institutions should not 
pages 157-161; Suajstkuand, J., in his have the power to borrow money and 
opinion, pages 166-160; Paige, J., in to make negotiable paper, or make a 
his opinion, pages SlO-213. pledge of securities on which money 
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contract.^ In a PeimsylYania case, where a corporation owned a 
large body of wild land and had power by its charter to aid 
in tJie dovelopuient of minerals and other materials, and to pro- 
mote the clearing and settlement of the country,” the Supremo 
(Jourt held that the building of saw mills and a hotel for the 
accommodation of those having business in connection witli carry- 
ing out the prime object of the corporation was within its 
powers.® The Kansas Supreme Court, in an opinion delivered by 
Mr. Jubtico Brewer, now of the United Stales Rupremo Court, 
held that where a corporation was created for the pmpose of 
locating and laying out a town site, and making improvements 
tlioreon, it was witliin the power of such corporation to donate 
lands for the j)urpose of securing iho cjnciion an<l in.aintenanco 
of a school upon property adjacent to that owned by the town 
site company; “that the direct and proximate tendency of the 
improvements sought to bo obtained by the donation is the build- 
ing up of tlie town, and the enhanced value of the remaining 
property. The purpose of the corporation is to build up the 
town, and this purpose is directly furthered by such 

a donation,”® In the United States Circuit Court for the western 
district of Virginia it was held that an improvement company 
organized under an act of the legiblature of that state, to buy and 
soil lands, erect, sell an<l lease 1)uildings, to grade and improve 
streets, to furnish gas, electric light and water works, to construct 
<aiid operate street railways, furnaces and mills, and to accpiire by 
purchase or subscription the stock or bonds of any mining, 
manufacturing, water, ga^, street railway, or other improvement 
company, had power to give part ol its stock to a railway com- 
pany in order to enable the latter to complete its line to the prop- 
erty of the improvement company,* A corporation created for 
the purpose of dealing in lands, and to which the powers to pur- 

may bo borrowed lempoiurily, great by impliwitiou a power iu corpora- 
sacrificea in the sale oX the securities tions to borrow money and give 
in which the trust funds arc invested, negotiable security as a means of 
if not financial ruin, would be the borrowing.” 
probable result of every unexpected ^Vandull Dock Oo. 40 Cal. 84. 
run upon the bank by depositors to ® Watts' Appeal, 78 Fa. St. 870. 
withdraw their deposits. It is the ® Whetstone University, IS Eans. 
existence of conditions and contin- 3S0. 

gencies of this kind likely to arise in ^ McCeorge Big Stone Glap Imp. 
the conduct of husiness that the law Co., (1893) 67 Fed. Rep. 263. 
recognizes as the ground for raising 
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chase, to subdivide, to sell, aad to make any contract essential to 
the transaction of its business are expressly granted, possesses as 
fairly incidental the power to incur liability in respect of securing 
better facilities for transit to and from the lots or lands which it 
is its business to acquire and dispose 

§ 78. Insurance corporations. — A corporation created for the 
purpose of carrying on the business of insurance, with power to 
convert its bonds and stacks into cash, when needed, to pay risks, 
may, through its prebident borrow money and pledge its stuck as 
collateral security.^ A corporation organized under the law of 
Indiana providing for the organization of life and accident insur- 
ance corapanics, has power to borrow money and secure its pay- 
ment by mortgaging its real estate.® The power to contract and 
be contracted with, is one of the comiuon-law incidents of a 
corporation. Unless expressly restrained by its charter, every 
corporation has the incidental power to make any contract, and 

* Fort Worth Gty Co. Smith directly promoted hy the use of legiti- 
Bridge Co., (1894) 151 U. S. S94; s. 0 ., mate business methods to render the 
14 Sup. Ot, Rep.839,afflrminfira jndg lands accessible. This involved the 
ment in favor of the bridge company expondituie of money or the assump- 
upon a contract to build a bridge over tion of liability, but there is no 
» river for which the corporation element in tliis case of any unreason 
agreed to pay a portion in its bonds, able cxce*sS in that regard, or of the 
Foltjer, Oil. J., quoted in his pnrbUit of any abnormal and extra- 
opinion as follows : In Green Bay & ordinary m<4ho<l. The result sought 
Minnesota Railroad v. Union Hteam- was in ao<‘omplishment of the legiti- 
boat Co., 107 U. &. 98, 100, it was mate objects of the corporation and 
bdd : **The charter of a rorpoi'alion, essential to the transaction of itsau- 
read in connection with the general thoriz('d business, and the power to 
laws applicable to it, is the measure make the contract was fairly incidental 
of its powers, and a contract nmni- if not expressly granted." See, also, 
festly beyond tliose powers will not North iSide Ry. Co. v, Worthington, 
sustain an action against the corpora- (Tex. Civ. App. 1894) 37 8. W. Rep. 
tion. But whatever, under the charter 740, following the case above, 
and other general Uws. reasonably ® Bezou, Commissioner, t’. Pike, (1871) 

construed, may fairly be regarded as 33 La Ann. 788. The court distin- 
incidental to the objects for which the guished Levy v. Mutual Benefit Life 
corporation ia created, is not to & Fire Ina. Co. , 8 La Ann. 380, in that 
be taken as prohibited. * * the directors in that case did an act 

Further on, he said : “The object of in conflict or inconsistent with an 
the creation of the corporation was the express provision of the charter, 
acquisition and sale of lands on sub- ® Wright c. Hughes, (1889), 119 Ind. 
division, and it cannot successfully be 334; s. c., 31 N. E. Hep. 907. 
denied that that object would be 
12 
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evidenee it by any instrument that may be necessary and proper 
to accomplish the objects for which it is created. A note or bill, 
therefore, made or received by such a corporation \%prima fade 
within its cor])orate powers, and, therefore, vahd.^ T3iit when 
feucli a transaction is drawn in question, it is always competent to 
show that it was given or taken for a purpose not antliorized, 
and when shown, the contract is void, and the iuhtrumont a 
nullity.® A mutual life insurance company has been held in 
Oonnocticut to have the power, as incident to its business of 
iusuriiig lives, to provide a guaranty fund by taking the notes of 
responsible parties, payable only if required for tlie purpose of 
meeting losses, and allowing a reasonable compensation to the 
makers of the notes for the use of their credit.” A corporation 
clothed by its charter with power to transact the husine-s of life, 
lire, and marine insurance, receive money on deposit, c<jllect 

^ ytraua & Bro. Eaglo Insurance business, anti was sliowu by L‘\p(*rien(it* 
Oo. of Cincinnati, (1855) 3 Ohio Bt. 50; to be such. Wo cannot, Ihoreion*, pro- 
K. Y. I^'iremcn Insuianco Company u, nounoc that arrangement lo bo an 
Bturges, 2 Cow. 664; Barker v, Ale- illegitimate exercise of the powers 
chanic Eire Ins. Oo., 8 Wend. 94. conferred by their charter. Indeed, if 

* Straus Eagle Insnnmce Co. of we were to declare it invalid on this 
Cincinnati, (1853) 3 Ohio St. 59, Brough- ground, wo do not see wliy tlio broad 
ton Manchester Water Works, 8 ground must not be taken 1 1m1 , in the 
Barn, & Aid. 1; Alumi^’. Coninus&ion case of any eorporation c*realed for 
Oo., 15 Johns. 44; New York Eire- the purpose of carrying on a par- 
men Ins. Co. e. El3% 2 Cow. G78; N, Y. tiftular kind of business requiring 
Eircmeri Ins. Co. r. Bennett, 5 Conn, credit in its iirosecution, it would be 
674; Philadelphia Loan Co. «>, Towner, an excess of its power to engage or 
13 Conn. 849; Korn Mut. 9oc., 6 secure, in support or aid of its own 
Crunch, 199; Banli of ChilUcolhe credit, that of other persons in regard 
Swayno, 8 Ohio, 857; McCullough «. to the fullillinent of its contracts, even 
AlohS, 5 Denio, 507; Slark c. Ifighgate when the exigeneies of its business 
Archway Company, 6 Taunt. 792. required such aid for its prosecution; 

® Hope Alutual Life Ins. Co. ©.Weed, and the principle would even go so 
(1859) 28 Oonn. 61. The court said: far as to prohibit the ordinary engage- 
*' It was an arrangement which wms ment of suretyship in behalf of such 
made, not as an end, but only as u corporation. Nothing is more corn- 
means or instrument for the success- mon than the exercise of such a power 
ful proaecution of their main and by our pecuniary corporations, and the 
appropriate business, And the facts power is one from the exercise of 
before us conclusively show that such, which not only no evil, but tJie great- 
in the present instance, was the only est benefits to such corporations and 
design or motive with which it was to the public, has arisen. And it was 
entered into, and that it was resorted never before suggested that it was 
to by the plaintiffs as a matter neces- beyond the scope of the powers 
sary to the prosecution of their proper granted to such bodies.*’ 
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l^romissoiy notes, and bills of exchange, lend money, and diseounl 
or sell such notes or bills, and to borrow money and issue its 
bonds therefor,” is not restricted by this latter provision to 
malting loans secured by bonds, but Las tbo incidental £ind 
implied power, coinmon to all such corporations, to borrow 
money, and make negotiable, or iion-negotiable paper, and give 
such securities as may be deouied most adrantugeous.^ Under 
statutory authority to invest their money in real or personal 
property, stocks or choses in action ” au insuran(*o corporation 
cannot subscribe for stock in a projoctod corpomtioiu® 


§79. Manufacturing corporations. — A corporation organ- 
ized under the General Incorporation Act of Ohio, for the purpose 
of manufacturing and supplying gas to tlie inhabitants of a city 
or village, may borrow money to enable it to accomplish the 
legitimate objects of its creation, and secure the payment of the 
loan by note and a mortgage upon its property.® A eurporatiou, 
incorporated “for the purpose of nianufaeturing and selling 
glass ” may purchase glasswan', for the purpose of keeping up 
their stock and supplying customers, while tlie works whicli they 
manufacture in are being put in repair.^ A manufacturing cor- 
poration may incur a liability for a stock of merchandise to be 
sold by it in a retail store connected with their manufacturing 


* Talladega lasurnnre Oo, Pea- 
cock, Adnir., (18S0) 07 Ala. 553; Allen 
Mont^oraeiy R, R. C^o., It Ala. 454; 
Mobile & Cedar Point Ry. Co. Till- 
man, 15 Ala. 491; Lucas v, Pitney, 27 
K. J. Law, 221; Railroad Comnaey v. 
Howard, 1 Wall. 41t. In Trenton 
Mutual Life & Pire Insurance Co. 
McKelway, (1858) 12 K. J. Eq. 133, 
136, Chancellor Willi VMSOK said: “It 
cannot be denied bul that the corpora- 
tion might borrow money under some 
circumstances, and that a contract 
Imna, fide made for such loan would be 
illegal [legalV], and not in contraven- 
tion of the charter. For instance, 
should the corporation incur a loss, 
and not have the available mean'i 
promptly to meet it, it would not be 
illegal for them to make a loan to 
meet the exigency." 


* Commercial Fire Insurance Co. 
Boiu'd of Revenue of jMontgomery 
County, 99 Ala. 1; B. c,, 14 80. Rep. 
490, 

Hays t, Gfilion Gas Light & Coal 
Co., (i8?0) 29 Ohio St. 380 
^Lyndeborough Glass Co. d. Alassa- 
chusetts Glass Co., (1873) lit Mass. 
313. The court said : “ They succeeded 
a former company which had been 
engaged in the same buhineas j it was 
important that they should retain the 
old customers. They were repairing 
their manufactory and machinery and 
these goods were bought to keep in 
their stock and enable them to fill 
orders from their customers until they 
could supply themselves from their 
own manufactory. Huch purchas<*s 
are iiuxiliury and incidental to the 
main purposes of their incorporation 
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business, as a convenience or necessity thereto.^ A corporation 
manufacturing macliinery may purcbase cotton for use in pack- 
ing its manufactures for cash or on credit and give its evidences 
of debt for the same.® A manufacturing and mercantile corpora- 
tion may incur a liability in the nature of a reward to one caus- 
in<»- the apprehension of persons charged with crime and their 
conviction.^ 

§ 8o. Mining corporations. — ^The power to borrow money is 
an incident to the corporate powers of a mining corporation.^ 
It is a necessary incident of a mining corporation that it shall 
Jiavo power to contract and to bind itself to those dealing with it 
in mutters within the intent of the charter, even though the 
charter contains no express grant or power to contract or incur 
indebtedness.® A corporation, the purpose of which by the act 
creating it is to niiuo and transport coal, may purchase and use a 
steamboat for the purpose of transporting and delivering coal.® 
A corporation organized for mining purposes has j)owor to pur- 
chase timber.'^ Hut it has no authority to issue accommodation 
paper and deliver it tu strangers.® The board of diret'tors of a 

and aie fairly within the scope of the Woodb. & M. 105, it was held that a 
poweis conferred upon them by law, manufacturing corporation could not 
Brown r, Winnisimmet Co., 11 Allen, legally invest money in a bank for the 
S20.’’ purpose of carrying on the banking 

^Pauchy v. Brown, (1852) 24 Yt. business; nor could it issue promls- 
197. sory notes in payment of shares in a 

*Gist Prakcly, 2 Gill, (Md)330, banking company which vrould bind 
S4.1, the corporation or its members. As to 

3 Norwood & Bnltei field Co. the incidental power of a private cor- 
Andrews, (1891) 71 Miss. 641 ; s. c., porution to make any contract neeea- 
16 8o. Rep, 263. Citing Railroad Co. sary to advance the objects for which 
Cheatham, 85 Ala. 292 ; s. o., 4 So. it was created, see Legrand Manhat- 
Bep, 828; Ricord a. Ibiilroad Co., 15 tanMercantile Association, (1880) SON. 
Nov. 167; Express Co. Patterson, Y. 038, affg. 44 N. Y. Super. Ct. 562. 
73 Ind. 430, In National Bank of *Kent ®, Quicksilver Mining Co., 
Republic ®. Edward 0. Young, Re- (1879) 78 N. Y. 169, 
ceiver, etc., (1880) 41 N. J. Eq. 381, ® Wood Hydraulic Hose Mining Co. 

it was held that a corporation created o* King, (1872) 46 Ga. 84, 
for the purpose of carrying on a ® Callaway M. <S» M. Co. v* Clark, 
manufacturing business had implied (1862) 82 Mo. 305. 
power to make negotiable paper for ■* Adams Mining Co. e. Benter, (1872) 
use within the scope of its business, 26 Midh. 78. 
but no power to become a party to * Beecher e. Pacey, (1881) 45 Mich, 
bills or notes for the accommodation 92. 
of others. In Sumner v. Marcy, 3 
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mining corporation which is empowered to enter into any con- 
tracts essential to its ordinary business may borrow money for the 
purposes of the corporation and invest certain of its officers witli 
power to negotiate loans, ete.^ That sucli officers have been 
invested with power to negotiate loans, ete., may he shown other- 
wise than by official record of the board’s proceedings.* 

§ 8i. Railroad corporations. — corporation incorporated 
for the coubtructiou of a railway has power to agree to pay for 
its right of way in bonds.® A railroad coinpanv, granted aright 
to construct a particular line of road, with general power to pur- 
chase all kinds of property of whatever nature, may purchase from 
anotlier railroad company a road eoustrucled on that line if the 
latter company has the power to sell Corporations created 
for the construction of railroads, in the absence of limitation or 
restraint by statute, have power to borrow money and to make 
bonds, bills or promissory notes for its repayment, and also power 
to mortgage tlieir property, real or pei'sonal, as a security for 
such evidences of debt. These are powers necessary and proper 
to enable them to accomplish the purpovses of their creation, and 
are regarded as incidental or implied, though not expressly con- 
ferred by the charter or act of incorporation.® A railroad cor- 
poration, with power to construct and maintain a railroad, can- 
not, however, incur a debt for an examination of mines along its 
route by an expert and a report upon the extent of the output of 
the same, this being a matter not within the legitimate purposes 
of its creation.® 

§ 82. The same subject continued. — A railroad company 
has no inght, under an authority to bojTow money, to raise money 

^ Minin? Oo. ?). Anglo-Californiau the implied power of a corporation to 
Bank, 104 U. S. 19S. boriow money needed for its logiti- 

* Ibid. mate purposes, and give security 

®Miiufc.on Syracuse, Geneva, etc., therefor to the lender, see In re Patent 

R. R Co., (188fi) 103 iiJ, Y. 58; b. 0., 4 Pile Oo , L. R. (6 C’b ) 88, Monument 
Cent. Rep. 191, Jifat. Bank Globe Works, 101 Ma&s. 

^Branch «>. Jesup, 106 U. S. 468. 67; Hays r. Gallon Gas Light Co.. S9 

* Kelly Trustees of Ala. & Cinn. Ohio St. 830; Curtis «). Leavitt, 15 RT. 
E. R. Co , (1877) 58 Ala 489; Rich- Y. 9, 

ards V. Railroad, 44 II, 127; Com- * Georg Nevada Central Railroad 
monwealih v. Smith, 10 Allen, 448; Oo , (Nev. 1894) 38 Pac, Rep. 441; citing 
Savannidi & Memphis R. R. Co. d. Thomas r. Railroad Co., 101 IT. S. 82; 
Lancaster, (1878) 62 Ala. 665 As to Davis Railroad Co., 181 Mass. 259. 
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by the issue of irredeemable bonds entitling the holder merely 
to a share of the earnings after the payment of a certain divi- 
dend to the stockholders ; neither has it the right to issue inter- 
est-bearing bonds, secured by mortgage, if a portion of sudi 
bonds are perpetual.^ Under the laws of Wisconsin railroad 
companies were given power to make such contracts with rail- 
i-oadb terminating on the eastern shore of Lake Michigan, within 
the state of Michigan, as would enable them to run their roads 
in connection with each other, etc., and to build, conbtruct and 
run as a part of their corporate property such number of steam- 
boats or vessels as they may deem necessary to facilitate tlioir 
business. The Supreme Court of tlie United States has held 
that, under the power given by the above-mentioned statvites, a 
railroad company could contract with a steamboat company to 
run in connection with its line, and might lawfully guarantee 
that their earnings should not fall below a certain sum.^ A cor- 

^ Taylor i' Philadelphia & Reading this question: “ Every admissible defi- 
R. R. Co., (1881) 7 Fed. Rep. 386. nition of the term borrow or loan, as 
MoKbnnan, G. J., referring to the applied to money and commercial 
proposition to issue such bonds, said . transactions, embraces an obligation to 
“It docs not propose to create the return the properly borrowed, A 
relatioa of debtor and creditor be- loan o£ money is universally riiuler- 
tween the defendant ami the sub- stood to be the dellvf ry of a certain 
Sf libera. The money obtained by the sum to another on contmet for its re- 
defendant could not he regarded as turn, generally with interest, as corn- 
borrowed, because that implies roim- pen^ition for its detention and use. 
bui'sement, and it is not demandable To call the payment of money to an- 
by the subscribers or payable by the other, who is to receive and porma- 
defendant. It has not the essential nently retain it as his own, in consid- 
and distinguishing qualities of a loan, oration of an annual benefit or profit, 
It contemphites a stipulation that the a loati, would seem to ho a plain misuse 
subscribers, in considemtion of the of language.” See Kent Quicksil- 
sums paid, not lent, by them, shall be ver Mining Co., 78 N. Y. 159, 177; 
entitled to receive, in a remote and Burt v. Rattle, 31 Ohio St. 116. 
uncertain contingency, a portion of ® Green Bay & W. R. Co. 'o. Union 
the defendant’s earnings, to be meas- Steamboat Oo., 107 U. S. 98; s. o , 3 
ured by a certain rate per cent upon Sup, Ot. Rep, 321, in which case Jus- 
three times the sums paid by them, tice Gray said: “ Whatever under the 
and after that shall participate with charter or other general laws, reason- 
the common shareholders in the di- ably considered, may fairly be re- 
vision of the residuary earnings. By garded as incidental to the objects for 
what allowable definition of a loan or which the corporation is created, is not 
borrowing such a transaction can bo to he taken as prohibited.^* In Pearce 
embraced I am at a loss to conceive.” o, Madison Indianapolis R. R. Co., 
Btjtlbb, D. J., concurring, said upon (1858) 31 How. 441, the Supreme 
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poration formed for the purpose of constructing a railroad can- 
not engage in the business of running a line of stcamei*s.^ 
Neither can it engage in the hanking business in order to raise a 
fund mth which to construct or operate its road.® Authority in 
the charter of a I'ailroad corporation to “obtain by purchase or 
grant *'** any steamboats "* xhat the said dh’ect- 

ors may deem necessary, profitable and convenient for this cor- 
poration to own, use and manage in connection with its said rail- 
roads” does not carry with it the power to buy off an opposition 
line of steamers with a view not of employing hut of withdraw- 
ing them from the field of competition.® The power to issue to 
contractors in payment for work due negotiable certificates of 
indebtedness, payable in money or bonds, is included in the power 
granted a railroad corporation by its charter to build a road and 
issue bonds to ])ay therefor.* 

§ 83. Raising money by borrowing notes and indorse- 
ment of them. — In a leading New Jersey case, the president 
and dii’ectors of a railroad company agreed among themselves 
that they would execute their individual several notch to the 
company and the latter should raise money upon tliem for the 
purposes of the corporation. The note involved in tliis action 
was never directly negotiated by the company to raise money, 
bnt was indorsed by the company as a renewal of former such 
notes and finally delivered to one to xvliom the company was 
indebteJ for money, in payment of that indebi cdnchS. It was 
insisted before the Court of Errors and Appeals that the pro- 
vision in the charter of the company “ that tho said corporation 
shall have power to borrow such sum or sums of money from 

Court of tlio United Stutcs held that v. Eastern C'ouulies Xhixhvuy C^o., 11 C. 
the purchase of a stGaarooat by the B. 803; Head c. Providence Insurance 
railroad corporation, to be run in <*on- Co., 2 Cranch, 137; Bank of Augusta, 
nection with its business, was not v, Earle, 13 Pet. 510; Perrine ?>. Chesa- 
authorized by its charter or -withiu its peake & Delaware Canal Co., 9 How. 
power as necessary or incident to its 113. 

business, and that there could bo no ^McCarty c. Roots, 21 How. 433. 

recovery upon the notes given for its ® Waldo c. Chicago R R Co., 14 

purchase. The court cited in support Wis. 57r>, 580. 
of their ruling; MacGregor v. The * Morgan Raynor, Trustees, p. 

Official Manager of the Deal <& Dover Donovan, (1877) 58 Ala. 241. 

Railway, 16 Eng. Law &Eq. 180 ; Col- ^Fusey New Jersey West Line 
man «>. Eastern Counties Railway Co., R R. Co., (1878) 14 Abb, Pr. (N, S.) 
10 Beav. 1; East Anglian RulWays Co. 434. 
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time to time, as shall be necessary to build, construct or repair 
said road, and furnish the said corporation with all the necessary 
endues and machinery for the uses and objects of the said com- 
pany, and to secure the payment thereof by bond or mortgage, 
or otherwise,” was a limitation of the power of the company ti> 
borrow money for specified purposes, and in the mode designated, 
and was tantamount to a prohibition of tlie company’s borrowing 
money for any other i)urpose or upon any other security than 
that specified. The court held that it was within the power of 
the company to raiue money through borrowing these notes and 


indorsing them to othez*s for its 

* Lucas K Pitney, (IfioS) N. J. 
Law, 221. Oliief Justice Q-keen in 
tile opinion rendered said that this 
section of the cliarter ‘*\vas designed 
not as a limitation ox restriction of the 
powers of tlio corporation, but as a 
grant of additional power. ^ ^ 

The corporations are clothed with 
powers, which, independent of that 
provision, they could not have exer> 
ciacd. Bat there is nothing in the 
provision which, by necessary implica- 
tion or by fair intendment, can bo 
construed to limit the general powers 
and capacities incident to every cor- 
poration. ” On the part of the defend- 
ant, it was insisted that a corporation 
can make no contract which is not 
necessary to enable it to answer the 
object of its incorporation; that the 
loaning of money, or tlie borrowing 
of notes to be discounted in market, is 
not necessary to the operation of a 
railroad company; and that, conse- 
quently, the making or indorsement 
of commercial paper by such com- 
pany aa a security for money loaned 
and the indorsement of notes bor- 
rowed for the purpose of raising 
money were void acts. To this in- 
flistment the chief justice said* *'The 
fiample inquiry is whether a railroad 
company has, as a necessary incident, 
the inherent power of borrowing 
money for the payment of its debts 


iiulebteduess.^ 

or for its neoesaary purposes. It ia 
conceded that the corporation has 
such powers only as are expressly 
conferred by charter or ni'cessarily in- 
cideut to thobc powers. If it may 
lawfully contract debts, it would seeni 
clear that it may enter into obligatioms 
to pay those debts or borrow* money 
ior that purpose. The power of in- 
curring debts in the course of its legit- 
imate bu&iiness, of giving notes, or 
borrowing money for the payment of 
such debts would seem necessarily in- 
cident to every corporation whose 
business involved the expenditure of 
large sums of money, and often upon 
sudden and unforeseen contingencies. 
Such it is believed is tho universal 
custom of all important corporations 
whether private or municipal. Tho 
authorities in support of the practice 
are abundant. Our statute recognizes 
bodies politic or corporate as persons 
by wrhom promissory notes and bills 
of exchange may be drawn, indoraed 
and accepted, ISTix. Dig. 667, § 4 
(N. J.). The technical doctrine that a 
corporation can contract only under its 
corporate seal, was long since ex- 
ploaod. In Munn The Commission 
Co., 10 Johns. R. 44, it was held that 
a corporation of limited powers might 
engage to pay or advance money at a 
future day by the acceptanee of a bill 
of exchange. Ih Hott Heks, 1 
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§ 84. Evidences of indebtedness — form. — At common 
law a corporation has power to issue a bond or note to pay a 
debt,^ The weight of modorn authority supports the conclusion 
that private corporations, organized for pecuniary profit, may, 
like individuals, borrow money whenever the nature of their 
business renders it proper or expedient that they shall do so, 
subject only to such express limitations as are imposed by their 
charter. The power tc borrow carries with it, by implication, 
unless restrained by the chaitcr, the power to secure the loan by 
mortgage. Accordingly, it may be regarded us settled, that 
where general authority is given a corporation to engage in busi- 
ness, and there are no special reriraints in its chartci, it takes the 
power as a natural person enjoys it, with all its incidents and 
accessories ; it may borrow inone^ to attain its legitimate objects, 
precisely as an individual an<l bind itself by any form of obliga- 
tion not forbidden.^ Unless restrained by legislative enactment 


Cowen, 513, it waa held that a private 
corporation might give a negotiable 
promissory note tor a debt incurred in 
its ordinary business. In Kollcj'* 's. 
Mayor of Brooklyn, 4 Hill, *163, it was 
held that a municipal corporation may 
issue negotiable paper lor a debt con- 
tracted in the course of its proper busi- 
ness; and in delivering the opinion of 
the court Cowkn, J., said. ** Inde- 
pendently of any statute provision, 
a corporation may issue negotiable 
paper for a debt contracted in the 
course of its proper business. This is 
a power incident to alh^corporations, 
and no provision m its charier or else- 
where. merely directing a certain 
form in affirmative words should be 
so construed ac to lake away the 
power The same general principle 
will be found in Moss v. Oakley, % 
Hill, 365; Barker ». The Mechanic 
Ins. Co., 3 Wend. 96* Fiirmss c), Gil- 
christ, 1 Sandf. Sup. Ct R. 63, Angoll 
& Ames on Corp. | 237: Pierce on 
Railroads, 373. The result of the 
authorities, to adopt the language of 
a recent writer, seems to bo that cor- 
poiaticms carrying on business under 

13 


no restraining act may make promis- 
sory notes and draw bills of ex- 
change, where these are the usual 
and proper means to accomplish the 
purposes of their organization; tliat 
such notes and bills are to bo pre- 
sumed legal and valid whore they are 
not prohibited by law and are re- 
ceived in good faith, and that they 
are invalid when given in violation of 
law, or when given for purposes 
wholly foreiirn to those for which the 
incorporation was cremated.” 

^McLane, Trustee, d. Phicorville & 
Sacramento Valley R. R. Co., (1885) 
06 Oal. 606; citing Commonwealth v. 
Smith, 10 All<‘u, 418; Comrs. of 
Craven Atlantic & K. 0. R. R. Go., 
77 K C 389 ; Miller New York <& 
Erie R. R. Co, 18 How. Pr. 374 ; 
Dana Bank of United States, 5 
'Watts S. 333, 

® Mitchell, J., in Wright 
Hughes, (1889) 119 Ind. 334; s. c., 21 
N E. Rep. 907 ; New England, etc.. 
Ins. Co. u Robinson, 35 Ind. 636; 
Jones Guaranty, etc., Co., 101 U, 
S. 632; Reichwald v. Commercial 
Hotel Co., 106 lU. 489 ; Booth t?. 
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to a specific mode of contracting, the contracts a corporation has 
capacity to make may be made in that manner or form in wliich 
a similar contact by an individual could be made.^ A private 
corporation, authorized to “borrow money and issue their 
bonds therefor,” may bind itself by simple as well as by sealed 
contracts,* 

1 85. More rules on this subject. — There is a capacity in a 
corporation to enter into any obligation or make any contract 
essential for its purposes and for the transaction of its ordinary 
affairs. Such a power to contract existing, the power may be 
exercised by the corporation or its proper officers as a natural 
person can contract unless its charter presents some particular 
mode of contracting,* Promissory notes may be given by trad- 

JKoMnson, 55 Bid. 419 ; Hays «. Gallon seal, spc Arnold ». Triuyor of Poole, S 
Gaa Light Co, 29 Ohio St. 330; Dowl. (H. S.) 674; Bowea Morris, 
Memphis, etc., R. R. Co. Dow, 19 2 Taunt. 374; Paine Guurditins of 
Pod. Rep 388 ; Green's Brice's Ultra Btrand Uniou, 8 Q. B. 33G ; Cox 
Vires, 228; 1 Moiuw. on Corp. §§ 342, Midland Counties Ihiilway Co., 3 
843. Exch. 2G8 , Laraprell v, Billericuy, 3 

^Trustees of University 0 . Moody, Exch. 306. ITow far they confine 
(1878) 02 Ala. 389. Buickell, Ch. J. liability on promissory noie^i and bills 
said: “The technical rule of the of exchange to trading corporations 
ancient common law, that a corpora- only, see Mayor of Ludlow r. Charlton, 
tion could not manifest its intentions 6 Moes. & W, 815 ; ^lurniy East 
by any personal act or oral discourse, India Co., 6 B. & Aid. 204 ; Broughlon 
and that it spoke and acted only by its i\ Manchester 'W. Wks., 8 Barnw. & 
common seal, if it ever obtained in. this Aid. 1; Beverley 0 . Lincoln Gas Co., 
country, is now obsolete." 6 Ad. & B 829 • Rew w. Peltet, 1 A. 

* McCullough ©.Talladega Insurance &E1. 19G; Church©, Imp. Gtia Light 
Co„ (1871) 4G AJa. 376 • Bank of Co.. 6 Ad, & E. 846. 

Columbia r. Patterson, 7 Granch, 299; sjjcKiernaii ©. Lenzen, (1880) 66 
Talladega Ins. Co, 0 . Landers, 43 Ala. Cal, 61, As to what oiBcers of a cor- 
116. That coixiorations may contract, poration may do in connection with 
as individuals do, in matters pertain- the affairs of a corpoiution, see Gillett 
ing to their business, see Smoad ©. Campbell, 1 Denio, 520, 522: Carey 
Indianapolis, etc,, H R. Co., 11 Ind, ©, Giles, 10 Ga. 10; Phillips ©. Camp- 
104 ; Talman u Rochester City Bank, hell, 43 Y. 271. As to what a gen- 
18 Barb. 128, As to the power of a eral manager cannot do, see Btow 
corporation expressly or impliedly Wyae. 7 Conn. 219; Hawtayne ©. 
anliiorized to borrow money being Bourne, 7 Mees, W 696; Life & 
exercised by issuance of negotiable Fire Ins. Co. ©, Mechanic Fire Ins. 
bonds, see Bes Moines Gas Co. West, Co.. .7 Wend. 31; Knight ©. Lang, 4 
(187Q 60 Iowa, 16. For rules in E D, Smith, 881; Benedict ©, Lansing, 
EngKdi cases as to liability of cor- 5 Benlo, 288; Torrey ©. Dustin Houtt'* 
porations upon contracts not under ment Association, 5 Allen, 827, 829; 
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ing corporations for any indebtedness contracted witliin the scope 
of their powers, and it may prima facie bo presumed that any 
notes given by them arc for an indebtedness within the scope of 
their powers.^ The power of a corporation to create debts and 
to make promissory notes is an in<*ident to the power conferred 
by statute of Oalifornia ‘‘ to make by-laws, for the 

organization of the company, the management of its property, 
the regulation of its affairs, the transfer of its stock and for 
carrying on all kinds of business witliin tlie objects and purposes 
of the company/’ ^ The provision of the statute of California 
that ‘‘ no corporation created or to be creattHl sliall by any impli- 
cation or construction bo deemed to possess the power of issuing 
bills, notes or otlier evidences of debt upon loans or for circula- 
tion as money ” has been construed not to prohibit tiie borrowing 
of money by corporations and issuing the usual evidences of debt 
therefor/ The couhtitutional provibion of Californiti forbidding, 
except on certain conditions, the increase by corporations of their 
bonded indebtedness has been held not to forbid the execution of 
non-negotiable notes and mortgages by a corporation in considera- 
tion of the promise l)y the payee of the notes and mortgages to 
advance money and deliver lumber as iieede<l by the corporation 
for improvement of the mortgaged property/ A building asso- 
ciation, the cliarter of wuiich vests it with such j)ower as to 
enable it to borrow money and to make loans to its members with 
a view to accomplish the purpose of its formation, may employ 
the usual legal methods of effecting this purpose, subject to 
such restrictions as that it shall not issue paper currency, for 
instance. A nd, having the right to effect a loan, it, through its offi- 
cers, iu their discretion, may give a promissory note for the 
purpose, and it may issue such a note for an intended indebted- 
ness.^ It is competent for any manufacturing corporation organ- 
ized under the genex-al laws of Minnesota to execute promissory 
notes as evidence of the debts it may lawfully contract/ As 

Despatch Line of Packets Bellamy ^Dnderhill d. Santa Barbara Land, 
Manufacturing Co., 13 N. H. 205, 3S8; Building & Imp. Co., 93 Oal. 300; 
Luse Isthmus Transit By. Co., 6 s. c., 38 Pac. Rep. 1049. 

Oreg. 136. ® Davis West Saratoga Building 

' Gebhard % Eastman, 7 Minn. 66. Union, (1809) 33 Md. 286. 

* Smith t). Eureka Flour Mills Co., * Sullivan tj. Murphy, S3 Minn. 6. 

(1866) 6 Oal. 1. In Bacon Mississippi Insurance Oo., 

* Magee Mokelumne Hill Canal 3 George (Miss,), 116, the Supreme 

Mining Co., (1865) 5 Cal. 268. Gourtof Mississippi held that acorpoxa- 
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under our general credit system, and the manner and modes of 
doing business, the success and prosperity of manufacturing cor- 
porations and other enterprises of like character would be greatly 
impeded and embarrassed, if not utterly destroyed, without the 
capacity and power to contract debts, borrow money and make 
and receive bills of exchange and promissory notes, these powers 
will be inferred where there are no prohibitions to the contrary 
in their charters.^ A manufacturing corporation, declared by gen- 
eral law for the incorporation of such an one, capable of buy- 
ing, purchasing, holding and conveying any lauds or tenements, 
hereditaments, goods, wares and merchandise whatever, iieccsLary 
to enable [it] to carry on their manufacturing operations 
power to execute its promissory notes upon 
the purchase of such personal property or in liquidating the 
claims of its employees in its legitimate transactions. It also 
possesses power to borrow money for the same purposes and to 
bind itiself in its corporate capacity by a written obligation for its 
payment.^ A corporation authorized to construct a building for 
its use and purposes may accept an order drawn upon it by a 
materialman for material furnished and payable out of money 
due such materialman.® There can be no recovery on a note 
given by a corporation on a contract beyond the scope of its 
power!^ A corporation being autlioiTzed by its charter to incur 
indebtedness and give evidence thereof, one dealing in its securi- 
ties may, in the alisenco of notice to the contrary, assume that 
restrictions upon its power have not been violated.® A corpora- 
tion Laving power to loan money on and in the same manner as individuals 
bottomry, reapondeniiu, etc,, had no engaged in like business. And wlicu 
power to borrow money, and pHfna they do so, and confine themselves to 
facie no power to make a promissory the purposes and objects of their in- 
note. As to making promissory notes corporation, they should not be 
by private corporations in the course deemed as transcending their au- 
of their legitinialo business, see Brode thority, but should be regarded as 
-©.lEiremcn’s Insurance Go., 8 Rob. (La.) acting within the scope of those 
244; liouisiana State Bank Orleans implied incidental powers necessary 
Navigation Oo,, S La. Ann. 294, to the full and advantageous develop- 
^ Oxford Iron Go. -o. Spradley, (1871) ment of those which are expressly 
46 Ala. 98; New York Firemen Ins. given,” 

Ck>. ?j. Sturges, 2 Cowen, 604. ’'Board of Trustees of Prairie Lodge 

* Head Keeler, (1867) 24 Barb. 30, v. Smith, (1880) 68 Miss, 801. 

It was farther said by the court* *'It Madison R, R., 21 How. 

is to be presumed that [corporations] 441. 

will conduct their operations in detail ® National Park Bank Gferman- 
eubstantially upon the same principles American Warehou^g. etc., Oc., 
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tion may make a promissory note for a debt contracted in tbo 
course of its legitimate business, although not specifically author- 
ized by its charter to contract in that form,^ 


§86. Bonds of a banking association. — In a case before 
the Court of Appeals of ITew York, the court held certain evi- 
dences of debt, called bonds, payable at different periods, issued 
by this hanking association, intended for sale in London, to raise 
money lor the uses of the asHOciation, hearing interest payable 
semi-annually in London, not naming the place for tlie payment 
of the principal, with the corporate seal impressed upon each 
bond, but without the use of Avax or other tenacious substance, 
not to be Avitliin the prohibition of the restraining laws, and to be 
valid securities for the money loaned thereon, even if regarded 
as unsealed obligations, and, thorefoi’e, in legal effect, mere prom- 


issory notes.® 

(1S8C) 53 N. Y. Super. Cfc. 307; follow- 
ing Ellsworth 'if, St. Louis, Alton & 
Terre Haute R. R. Oo., 98 N. Y. 658. 

‘Moss u. Oakley, (1842)3 Hill, 205; 
citing Mott «. Hicks, 1 Cow. 613; 
Barker v. Mechanic Fire Ins. Oo., 3 
Wend. 94, Later, in a case in the 
Chancery Couili of R'ew York, Attor- 
ney-Ocneral v. Life & Fire insumnee 
Co., (1842) 9 Paige, 470, the chancel- 
lor, WALWORTir, held that a corpora- 
tion which was not prohibited by law 
from doing so, and without any ex- 
press power in its charter for that pur- 
pose, might make a negotiable promis- 
sory note, payable either at a future 
day or upon demand, where such note 
was in fact made or given for any of 
the legitimate purposes for which 
the company was incorporated. He 
further held that where such notes 
have been issued and put in circula- 
tion in violation of a restraining law, 
it seems the holder is hound to show 
that he received them in the ordinary 
course of business and paid s valuable 
consideration for them, without notice 
of tho illegal object for which they 
were issued, to entitle him to recover 
thereon as a homfid& holder. 


®Ourtia Leavitt, (1857) 15 N. T. 9. 
Speaking as to 1 he power of corpora- 
tions to issue such paper, Comstock, 
J., in his opinion, on page 63, said: 
“The right of corporations in g(>n- 
eral to give a note, bond or other en- 
gagement to pay a debt is so nearly 
identical, or so inseparably connected 
with the right . to contmet tho debt 
that no doubt upon the question ought 
to be admitted. AVhen a corporation 
can lawfully purchase property or 
procure money on loan iu the course 
of its business, the seller or the lender 
may exact, and the purchaser or bor- 
rower must have tho power to give, 
any known assurance, which does not 
fall within the prohibition, express or 
implied, of some statute. The par- 
ticular restriction must be sought for 
in the charter of the corporation, or in 
some other statute binding upon it; 
but if not found in that examination, 
we may safely affirm that il lias no exist- 
ence. This doctrine would seem to bo 
clear in principle, and it is well settled 
in this state. Mott Hicks, 1 Cow. 
513; Barker a Mechanic Ins. Co., 3 
Wend. 96; Jackson c. Brown, 6 Wend, 
590; Moss Oakley, 2 Hill, 265; At- 
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§ 87. Power to secure their indebtedness. — It is now well 
settled that corporations, like individuals, may borrow money for 
the conduct of their affairs, without express authority therefor, 
whenever the nature of tlieir business may render it proper or 
expedient. And the power to borrow carries with it very gener- 
ally, unless expressly restrained, the power to secure the loan by 
mortgage.^ Ilaviiig negotiated a loan for tlie advancement of its 
best interests, a corporation may pledge, as security for the loan, 
unissued stock held by it in Irnsh^ The power to sell such secur- 
ities for the payment of its debts, includes the power of the cor- 
poration to pledge aocurities owned by it for the same purpose.® 
The securities of a corporation may be lawfully pledged by the 
directors of a solvent corporation to secure individual demands of 
directors and others, due or to accrue, for money loaned to the 
corporation.^ 

§88. Limitation of indebtedness. — A limitation by statute 
of the amount of debts of a corporation iueludes indebtedness to 
tlie directors as well as indebtedness to third parties.** In a ease 

turney-Geaerul Life & Fire Ins, Co., Law, 821; Hackettatown v. Swack- 
9 Paige, 470;SaffoTd?3.Wyckoff,4Hill, bamer, K. J. Law, 191; Ridgway 
442, Barry v. Merchants’ Exchange v. Farmers’ Btink, 13 Herg. 6$ R. SoB; 
Co., 1 Sandf, Ch. It would be a Oxford Iron Co. o, Bpradley, 46 Ala. 
very illogical oonclusiou to hold that 98; Ala. Gold Life Ins. Oo. Central, 
an indefinite number of corporations, etc.. Assn., 54 Ala. 73; Union Bank 
authorized by a gcneml law, do not Jacobs, 0 Humph. 515; Moss r.llarpcth 
possess the same right in this respect, Academy, 7 Hci&k. 883; Commercial 
which they would have if the express Bank®. Newport Hfg. Co., J B. Mon, 
powers of each were derived from a 14; Bank of Ohillicothe r. Chilli- 
special charter.” cothe, 7 Ohio, pt, 8, 31 ; Hamiltoa 

'Booth Robinson, (1880) 55 Md. Newcastle R. R. Co., OInd. 359; Rock- 
419; Susquehanna Bridge Oo. In- well Elkhorn Bank, 18 Wis, 658; 
surauco Co,, 8 lid, 305; Australian Thompson r. Lambert, 44 Iowa, 239; 
Steamship Co. ®. Monnsey, 4 K. &} J. Bradley ». Ballard, 55 111. 413; Cause 
783; Curtis Leavitt, 15 N. Y. 9; City of Clarksville, 7 Rep. 519; 
Beers®. Phoenix Glass Co., 14 Barb. Union Mining Oo. v. Rocky Mountain 
358; Mead Keeler, 34 Barb. 80; Nat. Bank, 2 Colo. 348; Magee 
Partridge « Badger, 85 Barb. 146; Mokelumne Hill Canal Co., 5 Cal. 258. 
Clark Titcomb, 42 Barb, 188; Barry ® Combination Trust Co. Weed, 8 
?>. Merchants’ Exchange Co., 1 Sandf. Fed. Rep. 84. 

Oh. 280; Life Insurance Co. ». Me- * Leo Union Pac. Ry. Co., 17 Fed. 
chanic Ins. Go., 7 Wend. 31; Barnes Rep. 878. 

©. Ontario Bank, 19 N, Y. 158; Smith Yaeger Milling Co., U 

Law, 21 N. Y. 896; Nelson f. Baton, Fed. Rep. 808. 

86 N. Y. 410; Holbrook ®. Basset, 0 ^ Tallmadge FishMll Iron Co., 4 

Bosw. 147; Lucas®. Pitney, 87 N. J. Barb, 882. 
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before the Court of Common Pleas of Now York city, it has 
been held that whore a corporation adopted a by-law providing 
that all contracts by it involving a liability for $500 or more 
must be in writing, executed by botli the president and treasurer, 
and attested by the seal of the company, the company cannot be 
held liable on a lease to it reserving a rent exceeding $500, and 
executed by the president alone, without the seal of the com- 
pany ; and this whether the lessor had notice of the hy-law or 
not} And in such case, no ratification could be based on the 
treasurer’s knowledge of the facts where his testimony that he 
refused to sign the lease was wholly uncon tradicied.^ The 
Kansas Supreme Court has held that a ])rivate corporation organ- 
ized under the statute of that state was bound by a contract 
witliin the scope of its business, by which an indebtedness greater 
than $600 was incurred, notwithstanding a provision in its charter 
that its indebtedness should not exceed $500, us this provision 
was merely directoiy, and the statute under which it was organ- 
ized did not require its indebtedness to Ixave any limit other than 
the amount of its capital stock,® 

§ 89. Debt limited by par value of capital stock. — A street 
railway company, a Pennsylvania corpoiution, was anchorized by 
its charter to borrow money not exceeding in amount one-balf 
of the par value of the capital stock.” The capital authorized in 
the act of the legislature granting its charter was $1,000,000. 
Only ten per cent, or $100,000, of the authorized amount was 
paid in. The directory of the company by resolution authorized 
an issue of bonds, to be secured by mortgage to the amount of 

1 Bohm V. V. Loewer^s Gambnnus when it was brought to their notice. 
Brewery Co,, (1890)16 D.ily, 80; s. a, * * * The trustees ^ as 

9 N. Y. Supp. 614, following Rath- such, could not, pursuant to the pro- 
burn Snow, 3 N. Y, Supp. 925. visions of the by-laws mentioned. 
See, also, Westeriield r. Radde, 7Daly, have originally created any liability 
326. on behalf of the corporation exceeding 

^Bohm i). V. Loewer’s Gambrinua five hundred dollars in amount; and 
Brewery Co., (1800) 16 Daly, 80; s, c., it cannot be said that they can by im- 
9 N". Y. Supp. 514. Bisohoff, J., plication do the acts prohibited in un- 
said: “An attempt vras made by the equivocal terms. Peterson ?>. Mayor, 
plaintiff, upon the trial, to show a etc., 17 2T. Y. 440; Brady v. Mayor, 
subsequent adoption or ratification of etc., 20 N. Y. 312-319.” 
the president’s act by the tmstees, » Sherman Center Town Company 
predicated upon the neglect of the v. Morris, 43 Kaus. 282; s. 0.,28Pac. 
trustees to repudiate the transaction Rep. 569. 
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$250,000. A tai ia equity having been filed by the common- 
wealth to restrain by injunction the issue of these bonds to the 
extent proposed, an injunction was decreed, from which an 
appeal was entered to the Supreme Court of the state. Before 
the latter the contention of the company was that the grant of 
power in their charter authorized an issue of bonds for the pur- 
pose of borrowing money to the amount of one-half of their 
authorized capital. Tlie Supreme Court held adversely to this 
contention, and sustained the decree of the court which enjoined 
an issue of the bonds beyond the amount of $50,000, one-half of 
the amount of the stock actually paid iii.^ 

^Commonwealth Lehigh Ave. measures his relative interest in the 
Ry. Co., (1889) 199 Pa. St. 405; s. c., whole. As between himself and the 
18 Atl. Rep. 414, 498 ; 7 Ry, & Corp. corporation, or his fellow -subscriber.^. 
L. J. 49. Williams, J., for the court, or the public, his share of the 
upon the question of what constitutes whole stock is fixed by the proportiou 
the capital stock of a corporation and wliichhis actual contribution bears to 
its par value, discusses the question, the entire amount contributed by all 
quite in exUmo as follows : The who are associated in the enterprise, 
words stock and capital stock may ^ ^ Docs the corporation stand 

be defined as meaning the fund or on better ground than its members ? 
property belonging to a firm or cor- It claims the right to issue bonds be- 
poration, and used to carry on its cause of its stock, We must inquire, 
business. This is contributed by therefore, first, what is the amount 
those who embark in the business, of its stock ? And, next, what is the 
The articles of copartnership, or the par value of a share of that stock ? 
charter of the corporation, fix the We think the first of these questions 
maximum amount of stock that may is, in the light of the facts in this case, 
be issued, and this may properly be answered by repeated decisions of this 
spoken of as the proposed or au- court. Whether it be for the purpose 
thorized capital of the company, of adjusting and paying dividends 
When an organization is elfected, sub- to stockholders, or of regulating the 
aoriptions are made to the stock, by amount of taxes due to municipalities 
which the subscribers agree to take having the right and power to tax tho 
and pay for certain sums or shares amounts of stock actually paid is the 
each. The total amount of the stock capital stock of the company. Oiti- 
thuB taken constitutes tho subscribed zens’ Pass. Ry. Co. d. Philadelphia, 49 
capital of the company. Some of Pa. St. 261. Neither the cost of the 
these subscriptions may not be paid road, nor the authorized capital can 
and may be uncollectible, but when be made the basis of dividends or 
the amount subscribed, or called for taxation, but these must rest on the 
upon subscriptions, has been collected, amoimt of capital stock actually paid 
so far as collection is practicable, the in. Second & Third St. Pass. Ry, Co. 
amount so gathered into the treasury Philadelphia, 51 Pa. St. 465; Phila- 
coustibutes the actual capital on which delphia Philadelphia & Gray's 
the business ia undertaken. The Perry Pass. Ry. Co., 52 Po. St. 177; 
amount paid by each subscriber Philadelphia©. Ridge Avenue Ry, Co., 
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§ 90 . When a statutory limitation of indebtedness does 
not apply. — In a Minnesota case whore the corpoi’ation, a mill- 
ing company organized under the general statute of that state, 


103 Pa, St. 100. The company 
appellant proposes to exercise a power 
and incur a liability upon the basis of 
its capital stock, and for iliis purpose, 
as for purposes of taxation or pay- 
ment of dividend'!, its ri^?bts must be 
measured not by nominal or author- 
ized capital, but by the actual amount 
of capital paid in. The issuing of 
eertilicates of stock to the subscribers 
does not add to tlie common stock in 
the treasury or business of the cor- 
poration, nor does it increase the inter- 
est of the individual stocldiolder. He 
takes this certificate when issued, sub- 
ject to all the unpaid installments of 
the subscription and the terms ami 
conditions on which the faubscriptiou 
was made. Its value to him, as be- 
tween him and the corporation, is 
what he has paid upon it ; no more, 
no leas. That value may be increase d 
or diminished in a commercial sense 
by the success of the business, the 
ability of the management, or other 
similar consideration, and such in- 
crease or decrease makes the market 
value greater or less than the amount 
he lias paid upon it, as the case may 
be; but as between himself and the 
corporation or his fellow-stockholdors 
the consideration of market value has 
no place. Ho must pay his subscrip- 
tion as calls are made whether the ven- 
ture prospers or fails. If the value of 
the stock is measured by what has 
been paid upon it, is the * par value * 
measured in the same manner when 
the right of the corporation to do a 
given act is to be settled ? The par 
value of the stock of this corporation 
for purposes of taxation or payment 
of dividends, is, as we have already 
seen, the amount actually paid upon 
it, or one hundred thousand dollars, 
This is well settled by the cases we 
14 


have cited, which hold that, for the 
purposes enumerated, the par value 
has no necessary relation to either the 
authorized or the market values, but 
is fixed by the amount actually paid, 
and is the equivalent or par of the 
value of tlie shares as shown by the 
slock account. The issuing of certifi- 
cates does not affect our question. If 
issued they cannot increase the money 
in the treasury, or confer any inde- 
pendent right on the stockholder. 
They simply afford evidence of the 
extent of his interest in a more con- 
venient form than the books of the 
company furnish, but leave him sub- 
ject to all the liabilities resting on 
him before they come into his hands. 
We see no good reason for dis 
tingnishing this ease from the cases 
cited above, but regard it as 
substantially ruled by them. The 
[corporation here] has received just 
one hundred thousand dollars from 
the subscribers to its stock. So 
far as the paper books advise 
us, this is all it has ever asked for 
in the more than fifteen years of its 
corporate life, and all it expects to re- 
ceive, The other nine* hundred thou- 
sand dollars of authorized capital are 
uncalled and unpaid. The par value 
of all its shares taken together is one 
hundred thousand dollars, because 
that is the sum paid upon them, the 
value they represent. I'hc par value 
of each share is fixed in like manner. 
Its value is the equal, or par, of the 
corpomte capital it represents, which 
is the amount paid upon by the sub- 
scriber or applied toil out of the earn- 
ings of the corporation. » * * 
We have the fact on the record that 
hut one-tenth of the nominal value 
[of the stock] has been paid. The cor- 
poration is the party. It has one hun- 
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one of the original articles of incorporation of which provided 
that the highest amount of indebtedness or liability to which 
said corporation shall he subject shall not exceed $5,000/’ was 
sued upon a promissory note issued by it in payment of a balance 
upon settlement of an account, to one wlio was au officer of tlie 
company and a member of a banking firm througli which the 
financial business of the corporation was largely done, and by 
him transferred hefoi'e maturity to the bringer of this action, the 
corporation made the defense tliat the giving of the promissory 
note was ultm mres. The Supreme Court affirmed the order of 
the trial court giving judgment in favor of the plaintiff.^ 


dred thousand dollars in its treasury 
and no more; yet it asks us to hold 
that the par value of its stock is ono 
milUoDi dollars, and permit it to exor- 
cise an important power on that basis, 
This we decline to do. The pur value 
of its shares is measured by the 
money it has received upon them, and 
not by the broken promises of those 
who suhscrihed for them.” 

^Auerbach n. Le Sueur Mill Co., 
(1881) S8 Minn. 391 ; e. o. , 9 N. W. Eep. 
799. Reasoning in support of their 
Judgment, the court said: Where a 
private corporation has authority to 
issue negotiable securities, such in- 
struments, when issued, possess the 
legal character ordinarily attaching to 
negotiable paper, and the holder in 
good faith before maturity, and for 
value, may recover, even though, in 
the particular case, the power of the 
corporation was irregularly exercised 
or was exceeded; or, to state the legal 
proposition in its application to this 
case, this defendant having power to 
incur debts to a limiteil extent and to 
issue its negotiable notes therefor, the 
plaintiff, as a horn jld^ holder of tho 
note in suit, may recover upon it, 
although, in this particular case, the 
indebtedness of the corporation at the 
time of giving this note already ex- 
ceeded the limits prescribed by its 
articles of association. Stoneyo. Amer- 
ican Life Ins. Oo., 11 Paige, 685; 


Mechanics* Banking Assn. New 
York & Saugertics White Lead Co., 35 
N. Y". 605; Mclntire i). Preston, 10 111. 
48; Monument Nat. Bank Cilobc 
Works, 101 lUass. 57; Bissell ». Mich. 
Southern & Northern Ind. R. Co,, 32 N. 
Y. 358, 289; City of Lcxinglon d. Butler, 
14 Wall 383; Moran v. Miami County, 
3 Black, 733; Angell & Amos on Corp. 
§ 368; Field on Corp. 303; Green*s 
Brice’s Ultra Vires, 378, 274, 739. Al- 
though in such a case the corporation 
or its officers exceeded the corporate 
authority, and its contract would be, 
hence, in a sense, ultra vircK, yet other 
legal principles, besides those merely 
relating to the powers of the corpora- 
tion, come in to affect the result. It 
is true, a corporation is a being created 
by the law, and has properly no 
authority but such as is conferred 
upon it, expressly or by implication, 
by the law of its creation; yet it may 
become legally bound to observe and 
perform contrac^ts which it had not 
authority to enter into. The ends of 
Justice may require, as in this case, 
that the corporation which has ex- 
ceeded its powers should be estopped 
by its own acts from pleading, in 
defense of its assumed obligations, 
that they were uUm ** To ap- 

ply the principle of estoppel is not to 
enlarge the powers of the corporation; 
nor does it give warrant to a corpora- 
tion to disregard or violate the re- 
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fltrictions which have hecn expressly 
imposed upon it, or which exist in the 
absence of power conferred. It was 
said by the court in Bradley Bal- 
lard, 55 111. 413: ' This doctrine 
[estoppelj is applied only for the 
purpose of compelling corporations to 
be honest, in the simplest and com- 
mouest sense of honesty, and after 
whatever mischief may belong to the 
pcrrorniancG of an act nit tut «?/v«has 
been acomplisherl.’ In Eailway Co. 
r. McCarthy, 90 IT. S. 358, the court 
say: ‘The doctrine of i/Ifm nres, 
when invoked for or against a cor- 
poration, should not be allowed to 
prevail where it would defeat the 
ends of justice or work a legal 
wrong.* Whether the ph*a of ultnt 
should be allowed as a defense 
to assumed obligations should nut bo 
determined without regard to the 
character and objects of the cor- 
poration, the natiu'G of the powers 
conferred or withheld, the par- 
ticular character of the obligations 
assumed on contract entered into, the 
relations of the contracting parties, 
and the horn fiiles of him against 
whom the doctrine of ultra vires is 
asserted. In this case the defense 
sought to he made to the note is that 
in giving it the article of the defend- 
ant’s incorporation, limiting the 
amount of its indebtedness, was vio- 
lated, The debt was incurred in the 
ordinary prosecution of the business 
of the corporation. The defendant re- 
ceived and appropriated the money 
which was the consideration of the 
note, and having authority to issue 
negotiable paper, it put forth the note 
in question, negotiable, calculated to 
circulate as, and perform the office of, 
commercial paper, and expressing 
upon its face the obligation and 
promise of the maker to pay the 
bearer, at all events, the sum named. 
It has come into the hands of a dom 


fide purchaser, and simple justice, as. 
well as plain principles of law, forbid 
that courts should listen to the plea 
that in this particular case the ('orpo- 
mtion had not authority to issue its 
note. It ought to be and is estopped. 
To so liohl does not weaken tbe sanc- 
tion of the Isiw which restrains the ex- 
ercise of t‘orporate power within Ibc 
limits ]uvscribcd by the creative act. 
To refuse to recognize and enforce, 
when necessary to the attainment of 
ju.stico and ]>roventiun of wrong, such 
contracts, mjide in violation of the 
corporate charter, is not to afford a 
remedy for the wrongful acts of the 
corporation. When, in a case like 
this, the unauthorized contract has 
been executed by the corporation, and 
it has reaped the benctits of it, public 
policy does not require the courts to 
refuse to administer justice between 
the parties in accordance with the 
plain principles of law. In such a 
case, the remedy for the violation by 
the corporation of its charter power 
lies elsew’hcre. e arc here seeking to 
administer justice as between these 
contracting j »art ics. If j ustice did not 
invoke the application of other princi- 
ples of law, the defense of ultra riren 
might be sufficient; but the doctxiue 
of estoppel, as a principle of law, is as 
positive and well recognized us is the 
law that a coriioration may not exceed 
its corporate powers, and although the 
defendant exceeded its authority, it 
should be denied the right to assert the 
fact of its own wrong, when to allow 
its plea woxdd work injustice and 
wrong to him who has been misled by 
its acts, performed within the general 
scope of its powei*s. What has been 
said should be regarded only as said 
with reference to this case, axid should 
not be considered as stating a rule of 
law which should prevail generally in 
the case of contracts not negotiable.** 
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§91. General rules. — Municipal ofiBicers have no general 
authority to bind the coi’poratiou. Their authority as agents is 
special.^ The contracts of such officers, entered into with its 
knowledge, though not expressly authorized, will bind the corpo- 
ration.* In like manner as individual and private corporations, 
municipal or public corporations may make contracts through 
their officers or agents, appointed properly for the purpose, in all 
matters that appertain to the corporation. And such contracts 
may be by parol.® Parol contracts made by authorized agents of 
a municipal corporation, within the scope of its purposes, are 
express proumes of the corporation.^ But contracts not within 

*Ross «. Oity of Philadelphia, 116 * Buncombe®. City of Port Dodge, 

Pa. St, mi s, 0., 8 Atl. Rep. 898. (1874) 88 Iowa, 381; City of Indiauola 

« Allegheny Oity e. McOlurkan, 14 Jones, 39 Iowa, 283, 

Pa. St. 81, , 4 Antonio ®. Lewis, 9 Tex. 69, 
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the scope of their authority are not enforceable against the corpo- 
ration.^ Eor instance, under the ordinances of a Maryland city, 
as appeared in this case, the city commissioner could make con- 
tracts for grading and paving, and assess taxes for the same in two 
classes of cases, to wit : (1) Upon application of tlie proprietors 
of a majority of front feet, wlicre the street had been condemned ; 
and (2) upon the like application of all the proprietors of ground 
fronting on the street, wliere it had not been ofBcially condemned. 
The Court of Appeals held that without sneb an application the city 
commissioner was entirely destitute of the official character and 
power, in and by which alone he could take any legal proceeding or 
make any valid contiuct for grading and ]>aving, a 2 )d tlie i> 0 Trer of 
the mayor to approve of his determinations to grade and pave, and 
of his contracts fur the same was limited likewise and controlled by 
the same conditiozis ; therefoi’e, it followed that a contra(*t made by 
the city commissioner for grading and pavhig a street not formally 
condemned, upon the application of the owners of a majority of 
feet fronting on it, and not of all the proprietors of ground on it, 
was an invalid contract, and not binding on the city,® The govern- 
ment or other public authority of a municipality will not be bound 
by acts of public agents, unless it manifestly appears that the agent 
is acting within the scope of his authority, or he has been held out 
as having authority to do the act, or has been employed in Ms 


J Addis aty, 83 Pa. St. 879; Walil 
'D. Milwaukee, 23 WK 272, 

® Mayor <& City Council of Balti- 
more Esclibach, (1861) 18 Md. 276. 
lu this case the Court of Appeals of 
that state have expressed themselves 
fully upon the principles governing 
the contracts of public agents in thc&e 
words : The fact that the contract 
made related to a subject within the 
scope of his powers, does not make it 
obligatory on the [municipality ] if 
there was a want of spedtic power to 
make it. Although a private agent, 
acting in violation of specific instruc- 
tions, yet within the scope of a general 
authority, may bind his principal, the 
rule as to the effect of a like act of a 
public agent is otherwise. The city 
commissioner, upon whose determina- 


tion to grade and pave the contract 
was made, was the public agent of a 
municipal corporation, clothed with 
duties and powers specially defined 
and limited by ordinances I earing the 
character and force of public laws, ig- 
norance of which can be presumed in 
favor of no one dealing with him in 
matters thus condition'dly within his 
official discretion. For this leasonthe 
law makes no distinction between the 
effect of the a< ts of an oflic'cr of a cor- 
poration and those of an agent for a 
principal in common cases. In the 
latter the extent of authority is neces- 
sarily known only to the principal and 
agent, wljile in the former it is a mat- 
ter of record in the books of the corpo- 
ration or of public law.” 
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capacity as a public agent to make the declaration or representa- 
tion for the government.^ 

§ 92. More general rules. — The legislature of a state invest- 
ing a public corporation with the power to do certain acts, the 
governiug board of the corporation will have an implied right to 
use the lit and appropriate means. For instance, where tlie 
Oounty Court of a county under the authority conferred upon it 
to subscribe to the stock of a railroad corporation may make an 
order for the subscription, they may subsequently make an order 
appointing an agent to enter the subscription upon the books of 
the railroad corporation as a proper method for completing the 
subscription.® Where a city has lawful authority, say to con- 
struct sidewalks, involved in this authority w’dild be the right to 
direct the mayor, aiid the chairman of the committee on streets 
and alleys, to make a contract on behalf of the city for doing the 
work.® So a municipal corporation, a city, may employ a third 
person, not an officer or regularly constituted agent, to negotiate 
for it in procuring a right of way for a ditch, for instance.'* It 
is well settled that public officers or agents are held more strictly 
within the limits of their prescribed powers than private general 
agents — not only because the extent of their power is more 
easily seen, hat because the rights of large communities are in 
greater need of diligent guards than those of individuals, whose 

* Mayor & City Council of Baliimore ficers, done beyond the scope of tbeir 

Bey Holds, (1863) 20 Md. 1, It was autliorily. Acts of ratification by such 
said by the court: "Cities and other bodies politic should be direct, explicit, 
purely municipal corporations or unequivocal, with full knowledge of 
bodies politic which are allowed to as- the facts.” 

aunie some of the duties of the slate, * Hannibal & St. Joseph B. B. Co. 
in a partial or detailed form, having v, Marion County, (1865) 86 Mo. 294. 
neither property nor power for the The court said: "The County Court 
purposes of personal aggrandizement, * * * has the control and manage- 
can be considered in no other light ment of the property, real and per- 
than as auxiliaiics of the government, sonal, of the county. It is the agent 
and as secondary and deputy trustees of the county, and may lawfully and 
and servants of the people. McKimu of right do whatever is necessary to 
Odom, 8 Bland Oh. (Md.) 417; Ang, carry out and execute the trusts 
AmesonCorp, 11, Agents themselves, reposed in it.” 
not principals, answerable to their * Hitchcock v. Oalveston, (1877) 96 
constituent^ they are not to be pre- IT. S. 841. 

sumod to recogniae and indi^dually * Stewart City of Council BlufBa, 
ratify and confirm the acts of thek of- (1882) 68 Iowa, 642. 
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suUislmess is quite apt to hold in frequent review the acts of all 
••mployees.* It is well settled that the fact tha,t tlie contract 
made hy a public ajjent, related to a subject witliiu the general 
scope of his powei-s^ does not bind his principal, if there was a 
want of specific power to make it. Although a private agent 
acting in violation of specific iustructious, yet witliin the scope of 
his general authority, may bind his principal, the rale as to the 
effect of a like act of a public agent is otherwise.* From this it 
follows that one who contracts or deals with the agtmts or officers 
of a municipal or public corporation must, at his peril, take 
notice of the limits of their powera,* The United States Snpi'eine 
Court has approved the rule as declared by Judge P1LI.0N in his 
work on Municipal CoiqKirations, section 283 , in these words : “ As 
a general rule, it may be stated that not only where the corpoi’ate 
power resides in a sded bodg, as a city council, but where it has 
been delegated to a conmiHea or agenis, then, in the absence of 
special provisions otherwhe, a iiiinorifg of the select body 01 of 
the committee or agents, arc powerless to bind the nmjority oi 
do any vaUd act. If all the memliers of the bolect body or com- 
mittee, or of all of the agents arc assembled, or if (dl liave been 
duly notified, and tlie minority refuse or neglect to meet with the 
others, a majority of those present may act, provided those 
present constitute a majority of the whole number. In other 
words, in such a ease, a majority part of the whole is necessary 
to constitute a quorum, and a majority of the quorum may act. 
If the major part withdraw so as to leave no quorum, the power 
of the minority to act is, in general, considered to cease.”* 


' Piirscl r. Barnes & Bro., (1808) 25 
Ark. 381 

“Ibid. Mayor, etc., of Baltimore 
B. Reynolds, (1882) 20 Md. 1; Dcla- 
fleld ®. State of Illinois, (1841) 26 
Wend. 193. 

» Mayor, etc,, of Baltimore ®. Mus- 
^-rave, (1877) 48 Md. 273; State ex rel. 
Mayor, etc., v. Kirkley, 29 Md. 85; 
Horn A Mayor, etc., 30 Md. 218. See, 
also, The Floyd Acccptauces, (1668) 7 
Wall. 660; Marsh A Fulton County, 
(1870)10 Wall, 670; Clark®, DesMoines, 
<1865) 19 Iowa, 199, 210; Treadwell 
CommlssionOrs, (1860) 11 Ohio St. 183; 
Gould A Sterling, 23 N. Y. 464; 


Slarin a Genoa, 23 N. Y. 489, 452; Peo- 
ple i\ Mead, 30 N, Y. 224; Dodge 
County of Platte, 82 Y. 218; 
United States a City Bank of 
Columbus, (1858) 21 IIow. 356 ; 
DeVoss A Richmond, (1808) 18 Gratt. 
(Va.) 330; Lewis Barbour Co. 
Oomrs., 3 Fed. Rep 191. 

^ Brown ». District of Columbia, 
(1888) 127 U. S. 579, 386. This rule is 
supported by the following cases: 
Day A Green, (1849) 4 Cush. 433; 
Fisher r. Attleborough, (1840) 4 Cush. 
494; Kingsbury a School District^ 
(1846) 12 Met. 09; Coj05n a Nantucket, 
(1850) 5 Cush. 269; Damon a Granby, 
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§ 93. Illustrations of the duty and powers of municipal 
officers.— A city comptroller, being required to perform “sncb 
duties in relation to the finances” as shall be prescribed by 
ordinance,” would be authorized, upon an ordinance properly 
passed giving him the power, to negotiate and dispose of city 
bonds. It is his ofiicial duty, when such bonds are in his hands 
in shape to be negotiated, to keep them safely, until he lawfully 
disposes of them, and an unauthorized disposition of snch bonds 
will subject him and sureties to liability upon his bond for the 
proceeds.^ The common council of a city being given the power 
by its charter to audit and allow accounts, and the comptroller 
being only permitted by the charter to receive, examine and 
report upon them, the comptroller has no power to modify a con- 
tract on the part of the city.^ A director of the poor appointed 
by the council of a city, his duties and powers being expressly 
such as officers of like kind in townships, has no ’power to bind 
the city by a contract with a surgeon to perform a surgical opera- 
tion upon a pauper for a fixed suui.’ A city charter providing 
that no moneys could be lawfully paid out of its treasury, except 
upon warrants regularly drawn according to the charter, its treas- 
urer caunot justify any payments of moneys made by him other- 
wise, as to contractors, for instance, doing work for the city,^ A 
mayor and council of a city have no authority to contract with a 
city treasurer that the latter may use the funds of the city and 
pay a percentage therefor ; such a contract would be illegal and 
void, and would not authorize the treasurer to so use the funds.® 
A city cannot be made liable, by a resolution of the city aider- 
men, for the expense of defending contempt proceedings against 
its aldermen who have been convicted of contempt in disobeying 
an injunction, the conviction not having been reversed.® In 
entering into a contract for the grading of a street a street com- 
missioner of a city has no power to contract, except according to 

(1824) 3 Pick, 845^ 856; States). Jersey ® Barber City of Saginaw, (1876) 
City, 27 N, J, Law, 428; Charles 84 Mch, 62. 

Hoboken, 27 N, J. Law, 203; Dey McCormick®, Bay City, (1871) 28 
Jersey aty, (1869) 19 N. J Eq. 412; Mich. 457. 

Mayor, etc,, of Baltimore Poultney, * Manley ®. City of Atchison, (187® 

(1866) 26 Md. 18. 9 Kans. 868. 

* Stevenson «. Bay City, (1872) 26 ® West ®. City of Utica, 71 Hun, 640; 

Midi 44 0 . 0 ., 24 IST. T. Supp. 1075, 

* Advertiser & Tribune Ck).®. Detroit, , 

43 Mich. 116; a. o., 6 m W. Eep. 72. 
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the resolution of the common council directing the doing of the 
work under his direction, and the proposals and estimates received 
in pursuance of the Jidvertisement of the saine.^ There being no 
limitation of the power of a city to make purchases for fitting up 
rooms for the use of city officers, and no particular manner for 
making contracts for such a purpose prescribed in its charier, the 
city council may confer the power on a committee, as the act to 
he performed would ho a mere hnsincss act, and not of the class 
relating to the government of the city, wliicli they could not 
delegate.^ Where an order was given by a single member of a 
committee appointed by a city council to perform a business act, 
for work to be done and goods furnished, the New York Court of 
Appeals held that the city, hn ving enjoyed the benefit of the same, 
was liable for the work and goodh on Under 

a city charter in California authorizing the library board to con- 
trol and order the expenditure of all moneys at any time in the 
library fund,’^ and ‘^generally to do all that may be necessary to 
carry out the spirit and intent of this charter in establishing a 
public library and reading room,” the Sui)reme Court of that 
state has held that the library board might appropriate money to 
pay the expense of a delegate to a congress of librarians.^ 

§ 94. Ratification by municipal corporations of contracts 
made by their agents or officers. — contract, neitlier immoral 
nor unlawful, entered into by an agent of a municipal corpora- 
tion, and such as it might make itself, may be ratified by tlio 
corporation, as by an individual, either formally or by its con- 
duct.® The contract of a municipal corporation, which is invalid 
when made, as in violation of some mandatory requirement of 
its charter, can he ratified only by an observance of the condi- 
tions essential to a valid agreement in the first iiistauee.® But 
where the forms and conditions prescribed are not intended as a 

'Bonesteel 0 . City of New York, * City of Findlay Pertz, (U. 8. 0, 
(1860) 23 N. Y. 163, amrrning Bone- C\ A. 189“)) 06 Fed. Rep. 437. 
steel i). City of New York, 6 Bosw. Gutta-Percha & Rubber Manuf. 
560. Co «?. Village of OgaLilla, (Neb. 1894) 

“Kramrathi). City of Albany, (1891) 69 N. W. Rep, 613; citing Town of 
137 N. Y, 676; a, c., 28 N. B. Rep. Durango t). Pennington, 8 Colo iioi, s. 
400. 0 ., 7 Puc. Rep. 14; McCracken Clly 

®Ibid. of San Francisco, 16 Cal. 023; San 

^ Kelso V, Teale, (Cal, 1895) 89 Pac, Diego Water Co. ©. City of San Diego, 
Rep, 948. 69 Cal. 633; Cory d. Board, 44 N. J. 
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limitation upon tlie powers of the corporation, a compliance with 
such conditions is not essential to a binding ratification.^ A cor- 
poration retaining and using money borrowed for it by its otScer 
in excess of his autliority ratifies the transaction and is liable," 
A public corporation cannot, by subsequent ratification, make 
good an act of an agent which it could not have directly author- 
ized.® A contract made in behalf of a inuiiicii)al corporation, 
void in its inception from want of authority in the uilicer to make 
it, cannot be validated by the suhseqaenl approval of the council.^ 
A school district, by its action in eompleting a school building, left 
unfinished by an absconding contractor, by fiirnisliing the build- 
ing with desks, seats and other nece^bary bchoolhouse furniture, 
by occupying the building for school purposes and insuring the 

Law, 445; Keeney v, Jersey City, 47 der the board of finance, to make the 
K. J, Law, 440, s, c., 1 Atl. Rep. 511; loan, and that there could be a reeov- 
Kewman r. City of Emporia, 82 Kans, ery upon the note without fixst dispos- 
4o6; a, c,, 4 Pac. Rep. 815; McBrian ing of the collaterals. As lu what 
Grand Rapids, 56 Mich. 103; &. c., 22 woxild show a valid contract by ratitL 
JN*. W. Rep. 206; McDonald Mayor, cation on the part of the county, see 
etc., 68 N. Y. 23; Smith v. City of Leon County Vann, (Tex, 1891) 27 
Kewburgh, 77 N. Y. 130; Bank v. S. W. Rep. 258. 

South Hadley, 128 Mass 508. ^ Hodges v. City of Buff do, 2 Donio, 

* Gutta-Perciai & Rubber Alanuf, 110; Halstead i\ Mayor, etc., of New 
Oo. ®. Village of Ogalalla, (Neb 1894) York, 3 N. Y. 430, Room v. City of 
o9N. W. Rep, 513. An action lore- Utica, 2 Barb, 10^; Cowen ‘V. Village 
cover the value of goods sold to the of AVe&tTroy, 43Barh. 48, When a rat- 
village. ification will ])ind the corporation, bee 

s Willis r, Bt, Paul Sanitation Co., Peterson t?. Mayor, etc., of New York, 
(1898) 53 Minn, 870; s. o., 55 N. W. 11 N. Y. 449; People v. Flagg, 17 N, 
Rep. 550. In White v. City of Rah- Y. 584; s. c., J6 How. Pr. 30. In 
way, 11 Fed, Rep. 853, it appearing Scott's Evra, Shreveport, 20 Fed. 
that the treasurer of a city, under the Rep. 714, it was hold that the agent of 
board of finance, borrowed of a bank the city, having no authority to bind 
a sum of money and the city ratified the city by giving a note, for lack of 
the loan made by its agent by a re- power in the t*ity to raise money todo- 
newal of the note from time to time, nute to a railroad company, the obli- 
and by payments upon it at different gation could not be made binding oii 
times, and when the note was executed the corporation by any subsequent act 
by the treasurer he pledged as security of the municipal authorities, 
for its payment bonds of the city, sub- ^Ruggles Collier, (1869) 43 Mo. 
sequently substituting therefor other 838. As to ratification of contract of 
ton-year bonds of the city, and there an agent by a municipal corporation, 
remaining a sum due and unpaid upon see McCloskey v* City of Albany, 7 
the note, it was held in the federal Hun, 472. Where it cannot he 
court that under the laws of New Jer- inferred, see Bums Mayor of New 
sey the treasurer was authorized, un- York, 5 T. &C. 371. 
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same, will ratify and make binding upon the district a contract 
for constructing the school building void because made by only 
one member of the school board.^ So a school district which had 
received, retained and used for a long period of time school fur- 
niture bought for it by the members of the school district board, 
acting separately without any meeting of the board, has been 
held to have ratified the purchase and a recovery allowed upon 
the contract against the district.* lie Appellate Court of Mis- 
souri has held that, as the hoard of directors of a school district 
can act only when assembled in a meeting as a board, and neither 
two nor all can bind the district by a contract, the fact that fur- 
niture purchased by them under a contract made outside of a 
board meeting had been placed in tlie schoulhouse and used 
would not amount to a ratitication of tins illegal contract.^ 

§95. Agents and officers of counties — generally. — The 
character of tlio agency which the officers of a (*ounty hold in 
connection with its financial affairs is well expressed and defined 
by the Iowa Sniircme Court in an early case wdieii the county 
judge was charged with the management of the affairs of a 
county in that state. They said: “The analogy between this 
officer and au agent will hold good but a little way. It does not 
hold good in any valuable sense. It is true that the statute in 
creating him styles him the general agent of the county. Tint 
this is not to institute this relation properly. It was to declare 
him to be the general rather than the special agent. At the best 
he is but a (jnan agent. Properly speaking, he has no principal, 
and so far as lie has, this principal only appoints him and has no 
further power over him. He does not derive his powers from 
the county but from the law, and the county cannot revoke them. 
It cannot act itself in any case. He is the liead and hand of the 
county. In short, he is an officer of the law, deriving hie powers 
from the law, and governed by it.” ^ The governing boards of 
counties are known under different titles in the different states. 

’ School District No. 39 in Brown Dist of Calhoun, (1893) 48 Mo. App. 
County Sullivan, (1893) 48 Kans. 624} 408, 

8. c., 29 Pac. Bep. 1141. ^ Clapp County of Cedar, (1857) 5 

* Union School Furniture Co, t?, Iowa, 15, 55, a case involving the au- 

School District No. 60 of Elk County, thority of a county judge in the 
(1898) SOKans. 727; 8, c. 33 Pac. Rep. issuance of county bonds in payment 
S68. of a subscription to the stock of a rail- 

* Thomas Kane & Co. School road company. 
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County Courts in some, board of county commissioners in others ; 
supervisors in some and boards of chosen freeholders in others, 
as well as other titles. We will give some illustrations in this 
chapter of the powers of these different officers in the financial 
management of tlie counties from different state decisions which 
may guide in determining the powers of similar officers in any 
other state. The County Court in Arkansas may levy a tax for 
the payment of a judgment recovered against a county for a 
valid debt evidenced by warrants duly issued by the county 
authorities.^ In affirming an order for a peremptory writ of 
mcmdamus to compel a county treasurer to pay certain warrants 
issued by order of a board of county coramissioneivs, the Colorado 
Court of Appeals has held that a county treasurer is not clothed 
with power to pass on the legality of the action of the governing 
body of the county, “ Power to determine the validity of all 
claims,” they said, is intrusted to the board. When they have 
audited and allowed a claim, and a warrant is issued in accord- 
ance with their determination, we cannot see that the statute has 
clothed the treasurer with the supervisory power to determine the 
validity of their acts.^ County commissioners cannot legally 
transact county business except at a regular session of the county 
board or one specially called by the county clerk, of which notice 
is given in the mode provided hy law.^ The money in the hands 
of a county treasurer in Nebraska under the revenue bond road 
laws of that state, being held in trust by the treasurer for the 
road districts, the board of county commissioners have no authority 

* Bush D, Wolf, (1891) SIS Ark. 124:; what cases and under what circum- 

8. 0., 17 S. W. Rep. 709. stinces such funds shall bo paid out, 

* Beeney, County Treasurer, v. Ir- unless it be in those cases where tixed 
win, (Colo. App. 1895) 89 Pac Rep. 900, rights are conferrcnl by stutnle. In 
Leading up to their conclusion, the and of itself this f lot should be dc- 
court used this language: As we said risive of the present inquiry. Whor- 
in Commissionei's v. Lee, 3 Colo. App, ever a broad, univerbiil and sweeping 
177; 8. c., 32 Pac, Rep. 841: ** Under power is thus given to a governing 
the statutory plan which divides the body it cannot be conceded that, by 
state into counties and regulates the implication, any other body, whether 
government of those territorial sub- it be a court or one resembling the 
divisions all power to fix, control, do- board of county commissioners, should 
terirdne, or in any manner dispose of likewise have power to dispose of the 
the funds of a county, is devolved on public revenues.” 

the board of county commissioners. » Morris o. Merrel, (NTeb, 1895) 92 N* 
They alone have the right to disburse W. Rep. 866, 
the public moneys and to decide in 
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to draw warrants against such fuuds,^ Under the New Jersey 
statutes in regard to such matters, a board of chosen freeholders 
are not empowered to make an excessive ai^propination for some 
particular class of expenditures that it, with tlie surplus, may make 
up deficiencies in other classes of expenditures.^ Under the 
statute of New Jersey, a board of chosen freeholders can 
improve any ordinary highway under tlieir control only with 
money obtained from the sale of road hondb.® A county com- 
missioners’ court ill Texas by electing, with knowledge of a con- 
tract of a county judge to jiurchase county bonds for the perma- 
nent school fund, to carryout its provisions and to liold the bonds, 
has been held to 1)8 a ratification of the contract.^ The Wash- 
ington Supreme Court has held that a board of county commis- 
sioners in that state, having power to contract for the services of 
a county physician, though tlieir term of office be about to 
expire, may contract with a physician for one year extending into 
the term of office of their successors.® The different statutes of 
Utah, the one which empowers the County Court in Utah to lay 
out and maintain public imds and perform other acts from which 
indebtedness must arise ; another which provides that no county 
shall incur any indebtedness or liability in any manner or for any 
purpose to an amount exceeding, etc.; another, that the County 
Court must not contract liabilities except in pursuance of law, and 
the one which provides that warrants drawn by order of such 
court must specify the liability for which they are drawn, have 
been held by the Supreme Court of that territory to confer by 
implication on the County Court the power to create indebted- 
ness against the county.® 

§ 96. Power of county officers in California. — A board of 
supervisors of a county have no power to create a debt or liability 
on the part of the county for any purpose except as provided by 
lawJ And no order made by a board of supervisors is valid or 
binding unless it is authorized hj law ; thus, if they allow claims 

' Oakley n. Valley County, (Nel). (1894) 86 Tex, 234; a. c,, 24 B. W. 
1894) 59 N, W. Rep. 868. Rep. 272. 

® City of Paterson Board of ® Webb Spokane County, (Wash. 
Obosen Freeholders, (N, J. 1894) 99 1894) 37 Pac. Rep. 282. 

Atl, Rep. 831. » Fenton Blair, (Utah, 1895) 89 

^ Ibid. Pac. Rep. 485. 

* Boydston t). Rockwall County, ''Foster®. Coleman, (1858) 10 Cal. 278. 
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not legally cliargeable to a coxnity, neither the allowance nor the 
warrants drawn therefor create any legal liabilities.^ They are 
authorized to erect a county jail without a law authorizing the 
levy of a special tax therefor, and the expenses of such erection, 
as among tlie expenses of a current year, may be paid for out of 
the money raised by the general tax which tlie board are author- 
ized to levy. And a contract entered into by a board of super- 
visors for this purpose, for and on behalf of the county, and 
signed by the cliainnan of the board, would be the contract of 
the county.® So far as concerns the examination and settlement 
of accounts and claims against a county, its hoard of supervisors 
2 ^XQ^qna 8 i judicial body, and the allowance and settlements of 
such a board is an adjudication of the claims, and is conclusive. 
And an auditor of a county cannot assume to set up his judgment 
in opposition to that of a board of supervisors in respect to the 
issuance of a warrant on an account against the county, except iu 
cases where the board have exceeded their powers."* Nor can he 
refuse to issue a warrant when the board of supervisors has 
ordered its issue, because the person in whose favor it is to be 
drawn, and whose account has been allowed, has committed a 
fraud on the county in relation to procuring the contract on 
which the warrant is to bo issued.® If by a contract of a board of 
supervisors for the erection of a county jail it be provided that 
the work and labor be paid for in installments, on the certificate 
of the architect that a certain sum has been expended, an account 
giving the sum total of an installment, without ^‘all the items of 
the claim ” certified by the architect, would be asufiicieiit compli- 
ance with the statute (Pol. Code Cal. § 4072) to authorize 
the board to allow the same,® It cannot set apart a portion of 
the revenue of the county as a fund for current expenses.’^ They 
have no authority to allow an unaudited claim against a county, 
except within one year after the claim accrues and becomes due.® 
The hoard must first give public notice of a special meeting at 
which it proposes to settle with the county treasurer, and specify 

» Linden % Case, (1878) 46 Cal. 171. * Babcock «. Q-oodiicb, (1874) 47 Cal. 

* Babcock % Goodrich, (1874) 47 Cal. 488. 

488. •Ibid. 

•BlDoitido Co. Elstner, 18 Cal. •Ibid. 

144; Tilden Sacramento Co., 41 Cal. ’ Laforge Magee, 6 Cal. 286. 

08; Colusa County Be Jarnett, 56 • Carroll Siebentbaler, 37 Cab 

Cal. 87S, 198, 
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in the notice tliat such business will be transacted ; otherwise 
they cannot settle with the officer.^ Unless specially authorized 
by law, the board cannot allow the salary of a county treasurer 
out of county funds.* A county treasurer, authorized to adver- 
tise for bids for the surrender of bonds of the county, in order 
that he may redeem them with money in the Iroasury, has no 
authority in the advertisement to insert a condition upon which 
bids will be received, which is not to ho implied from Ihe duty to 
advertise, and which is not necessary to thce^oreisc of his author- 
ity, such us that the bonds must accompany the bid.'** The County 
Govorninent Act of California authorizes the county boards of 
supervisors to isnue bonds, and provides tliat the bonds shall be 
delivered to the county treasurer, by whom they shall he sold to 
the highest bid<ler. Under the section of that act, which further 
authorizes these hoards to do “ all other aefh and tilings ^ 

which may be necessary to the full discharge of the duties of the 
legislative authority of county government,’' they have been held 
to have no power to employ an agent to procure bids to be made 
for such bonds,^ 

§ 97. Power of county boards in Illinois. — The governing 
authoidties of a county, elected by the people and becoming 
their agents for the management of the financial affairs of the 
county, when they act within the scope of their authority, how- 
ever indiscreet the action, it is Irinding upon the county. In an 
Illinois case, tlie agents making the contract for a county jail for 
a price in excess of what was oi'dcred by the Oounty Court, yet 
the Oounty Court, acting as such, having received the jail and 
appropriated it to the use t)f the county, and acknowledged that 
the county owed the contractors the balance due upon the con- 
tract price, this final action of the County Court was hold to 
bind the county io pay the full inuount due the contractors, not- 
withstaiuliug the fact that tlio^-e making the contract exceeded 
their authority so far as the price fixed for the cost of the build- 
ing was concerned.® Only sucli powers can be exercised by 
Oounty Courts, when sitting for the disposition of county busi- 

^ El Dorado Co. Heed, 11 Cal 131. * Smith. ? Los Angeles County, 

** County of San Joacpiin v Jones, (1894) 99 Cal 628; b. c , 34 Pac. Rep. 
18 Cal. 337. 439. 

» Mills « Bellraer (1S74) 48 Cal. ® County of Jackson p. Hall, (1870) 
134 53 111. 440. 
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nesSj as have been conferred on them by express law or that it 
may be necessary to exercise in order to carry into efEect the 
powers granted to them. So, where an act to enable counties to 
liquidate their debts provides that the County Courts or other 
governing boards may levy a special county tax for that purpose, 
the county board has no authority to take up its outstanding 
orders and give bonds in the place of them, bearing interest. 
Such obligations cannot be issued without express statutory 
authority. Another statute, under which the board would be acting 
in such case, would confine the court to a liquidation tlirough a 
levy of taxes for tlaat purpose.^ A county board having author- 
ity to contract for the repair of a county court house and build- 
ing of fire-proof vaults, in the absence of any restrictions of law 
as to the amount of the price they should pay or its mode of paj^- 
ment, it is open to such board to contract to pay for such work 
in interest-bearing orders as well as in non-interest-bearing orders.^ 
Tlie governing authorities of a county, intrusted with exclusive 
power over the county revenues and their collection, if, in their 
judgment a tax already ordered be found to bo unnecessary, have 
a right to rescind the order and arrest the collection of such tax.® 
They are not authorized to allow in a settlement with him to a 
collector more than the sum fixed by law as fees or commissions, 
and an allowance of the kind does not bind tlie county, nor is the 
county estopped by the action of the board to object to such 
allowance.^ It being their duty to protect the county’s interest, 
they have the power to appoint agents, to employ counsel, and 
make legal contracts for procuring information and evidence 
necessary and proper in defense of suits against the county.^ 
The power given by statute to the hoard of county commission- 
ers to construct a court house, for instance, and connected with 
it the power to make contracts for its construction, carries with it 
of necessity the power to exercise its discretion of settling and 
adjusting claims against the county arising from such construc- 

^ County oi Hatdin r>, McFarlan, ® People ex rol. Chase % County 
82 111, 138, Court of Macoupin County^ (1870) 64 

* County of Jackson®. Rendloman, 111, 217. 

(1881) 100 m, 370, holding such orders * Board of Supervisors of Cumber- 
valid and the interest collectible. The land County e. Edwards, (1876) 76 IlL 
court distinguished County of Hardin 644. 

McParlan, 83 III. 188, 141, and Hall * Oillett Board of Supervisors of ' 

Jackson County, 96 III 862. Logan County, (1878), 67 III 266. 
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tion, and in case, under this power, in the use of their discretion, 
a board has settled and compromised a claim about which there 
was dispute, in the absence of anything showing fraud or cor- 
ruption on their part, a court of equity has no jurisdiction to 
prevent tlie consummation of the agreement of the board for a 
compromise by process of injunction.^ 


§ 98. Power of county commissioners in Indiana. — The 

board of county commissioners in Indiana is a body corporate 
and politic, under Ihe statute. The statute authorizes the board 
to make contracts, and it may make them by parol in some cases, 
and be bound thereby; but it cannot make contracts of all 
descriptions and for all j)iirposes for which natural persons may. 
It is confined in making contracts to tlie powers expressly 
granted to it by tlm act of its creation, and to the implied powers, 
incidental and necessary to tlio execution of such expressed pow- 
ers and the performance of tlio duties enjoined upon it. For 
these puiq^oses, it may make contracts, and it will he hound to 
perform them the same as individuals.^ The law of Indiana con- 
ferriiig no powers, and enjoining no duty, upon the board of 
commissioners of a county to aid in the arrest, prosecution or 


* Harms d. Fitzgerald, (1878) t 
Bradw, (III) 325. In support of this 
rule, see Altorney-Oeiicral c. Aspin- 
all, 2 Myluc & 0. 618; Parr r. At- 
mrnoy-General, 8 Clark & F. 409; 
Attorney-General Poole, 4 Alylne & 
O. 11; Attorney- General 0 Lichfield, 
13 Sim. 647; Attoruey-Geueral ». Nor- 
wich, 16 Sim. 225; Hooers Smed 
ley, 6 Johns, Ch, 28; Livingston n 
Hollenbeck, 4 Barb, 10, 14; Meserolc 
V, Mayor & Common Council of 
Brooklyn, 8 Paige, 198; Gillespie v. 
Broaa, 23 Barb. 370; Andrews v. 
Board of Supervisoi's Knox County, 
70 111. 65; City of Galena r. Corwith, 
48 m. 423; Brush 0 , City of Carbon- 
dale, 78 111. 74; Conmd ». Trustees of 
Ithaca, 16 H. Y. 168; Storra u. City of 
Utica, 17 N. Y. 104. As to the power 
of county board, see Prest. and Trus- 
tees of Town of Petersburg v. Map- 
pin, 14 Bl. 193. That the decision of 

16 


the board in such a matter is final, see 
Supervisors of Orleans ©. Bowen, 4 
Lans. 24, 83; Shank t>. Shoemaker, 18 
N. Y. 489; Russell p. Cook, 3 Hill, 504; 
Stover V. Mitchell, 45 III. 213; County 
Comrs. of Lucas County «. Hunt, 5 
Ohio St. 488. 

® night i\ Board of Comrs. Monroe 
County, (1879) 68 Ind. 575; citing 
Seibrecht «?. City of Kew Orleans, 12 
La. Ann. 496; Uouglass ?>. Mayor & 
Bd, of Aldermen of Yirginia City, 5 
Hev. 147; Hayward Davidson, 41 
Ind. 212; JleOabe Board of Oom- 
missiouers of Fountain County, 40 
Ind, 380; Burnett 0 . Abbott, 61 Ind. 
254; Gordon d. Board of Comrs. 
Dearborn County, 62 Ind. 322; Board 
of Comrs. Jackson County < 0 , Apple- 
white, 02 Ind. 464; Board of Comrs. 
Jennings County v, Verbarg, 63 Ind. 
107. 
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conviction of a person cliai’ged with tlic commission of eriinu, 
either by an offer of reward or by the employment of detectiv(‘ 
or professional skill, a contract by such a board to pay a reward 
for the arrest of a criminal lias been lield to be beyond its powers 
and not onforceablo against the county.^ A county board cannot 
aiitliorizo the county treasurer to employ an attorney to assist 
in the collection of delinquent taxes, at the county expense.* 
County boards liave no authority to make allowances for services 
done or things furnished voluntarily for which they cannot law- 
fully contract.** Should such improper allowances be made, 
relief may be had from it by an appeal.'* County boards may 


contract for an examination and 

^ Board of Comrs. of Grant Co. />. 
Bradford, (ISt’O) 7S Ind. 455. The 
court considered the case within the 
principle of Iliglit d. Board of (join- 
missioners of Monroe County, (1810) 
68 Iml. 575, where it was held that 
board had no power to employ a 
person to aid the state's attorneys in 
prosecuting, and procuring to be pros- 
ecuted, a person charged witli crime. 
To the same effect, see Board of Oorars. 
Ripley County Ward, (1880) 69 Ind. 
441, holding that the board had no 
power to employ an attorney to assist 
in the prosecution of one under indict- 
ment for embezzling county funds. 

* Miller v, Kmbree, (1883) 88 Ind. 
t33. 

3 Ibid. 

< Board of Comrs., etc., v. Gregory, 
43 Ind. 33; Grusenmeyer o. City of 
liOgansport, 76 Ind. 540; Rothrook v, 
Carr, 65 Ind. 334, 8oe Waymin* 
Powell, (1885) 105 Ind. 338, holding 
an allowance by a board of enmmis* 
sioners to one or more of its members 
for services rendered in inspecting, 
examining and measuring the abut- 
ments of a bridge which had been 
built under a contract made with the 
board, to be an illegal allowance, and 
that any person interested had a right 
to appeal from such allowance. The 
court said: '‘[Tho statute] provides 


a<ljustment of the accounts of a 

that ‘ The boards of <‘ommissioners 
may make allowances at their discre- 
tion,' etc., but, as was said, in Koth- 
rock a Carr, 55 Ind. 334, ibis does 
‘ not mean an arbitrary, uncontrolled, 
unlimited discretion, contrary to law, 
or without authority of law; for where 
there is no law there is no act to do, 
and, therefore, no discretion to be 
exercised.' The discretion, therefore, 
must be a{*cording to and in subordi- 
nation to the law, and not oxitside and 
in violation of it.” -English o. Smock, 
84 Ind. tl5, H. c., 7 Am. Rep, 315. 
X * « Where the boanl of (*om- 
missiouers of their own motion do an 
act which under the law they may do 
or not, as in the exercise of their 
discretion seems best, and the time 
and mode of doing the act are noV 
prescribed by law, no appeal lies from 
their decision in such a case. But 
when they make an allowance which 
is illegal and appears so on its face, 
any one aggrieved may appeal.” In 
the cases of Nichols v, Ilowe, 7 Ind. 600; 
Board of Comrs., etc., Boyle, 9 Ind. 
396; Sims?\ Board of Oomrs,, etc., 39 
Ind. 40; Moffit •!). Btateex rcl., 40 
Ind. 317; Board of Oomrs., etc., v, 
Richardson, 64 Ind. 153, where such 
an appeal was denied, the allowances 
were for services which might have 
been made the subject of a contract. 
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coBuiy trensurer.^ Tlie county coniinissioiiers Iiavo no power to 
doclarcj even Ly express coutraclj a man’s taxes paid before they 
are assessed, and merely ministerial ollicers, such as the treasurer 
and auditor, have no such authority * x^inong the powers of 
such boai’ds fixed and designated by law is not tlie riglit to inter- 
fere witli, or in any way affect, the course marked out for the col- 
lector or treasurer of the county. They can neither abridge nor 
enlarge the duties or liabilities of tliose officers. It follows that 
an order of such a board giving the collector of the county reve- 
nue a longer tinio for jmynient of the revenue of the year than 
the law ])refecribes, would bo without authority, and inoperative.* 
A board of county coiuinihsiouers, under the statutes, have no 
power to direct the county treasurer how, or where, ho shall keep 
the county funds ; and if a county treasurer, under an order of 
such board, they having purchased an iron safe, keep the county 
funds in such safe, this order, being without authority, would not 
release the collector from his liability to the county to make good 
the loss, in case the funds he stolen from the safe,^ County 
commisbioners in Indiana are not empowered by the statute 
relating to proceedings to secure free gravel roads to order pay- 
ments of fees of attorneys rendered to the jpetitionors for such 
roads/’ 

§ 99* Power of supervisors of counties in Iowa. — County 
boards of supervisors must act as a board in session in order to 
bind a county, they not being authorized to bind the county by a 

' Duncan i\ Board of Oomni. of ‘ Ualhert v. State ex rol. Board of 
Lawrence County, (1S84) 101 Ind. 40^. Oomrs. Martin Counly. (1801) 2‘i Ind. 
It was said: ‘"The noard of (‘ominis- 135. As to contracts in relation to 
sioners have very full pow era in refer- bridges entered into by county boards 
once to the management of the affairs or superintendents ap})ointed by the 
of their respective coumies. It is, for btvard, see Bo<ird Oomrs. Carroll 
all financial purposes, the county, and C^ounty r. 0’Comji.r, (1894) 137 Ind. 
its contract in relation to the adjust- 023; a. o., 37 N. E. Rep. 16; Smith 
meut of the finances of the county is Comrs., 6 Ind. App. 153. As to county 
the contract of tin' county, and valid board contracting with a physician for 
as such.” See Hoffman r. Board, etc., services in attending the poor, see 
96 Ind. 84; Moon r. Board, etc., 07 Woodruff Comrs. of Noble County, 
Ind. 176; Nixon i\ State ex rel, 96 (1894) 10 Ind. App. 179; s, c., 87 N. 
Ind. 111. E. Rep. 732. 

® Scobey i\ Decatur County, (1880) ® Board of Comrs. of Rush County, 

72 Ind, 551, ‘ r. Cole, (1891) 2 Ind. App. 475; b. c., 

* Coman p. State ex rel. Armstrung, 28 N E. Rep. 773, 

(1836)4Blaclri. (Ind.) 241. 
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contract made by them individually.^ That a contract made 
with a board of supervisors be entered on the supervisors’ record 
is not necessary to its validity, as the contract may be proved by 
parol.^ There is no authority in the chairman of the board of 
supervisors to contract with an attorney for services in a suit in 
which the county is interested, but the board of supervisors may 
confer such authority upon the chairman, and, in case this is done, 
such a contract would bind tlie county.^ A county has been 
lield not to be bound by a contract for building materials for a 
public building, made by tlie chairman of a building committee 
who was also chairman of the board of supervisors of the county, 
as there was shown no special authority from the board to him 
to make such contract, and such authority could not be inferred 
from the simple facts that he was chairman of the building com- 
mittee and of the board of supervisors.* Further, that no obliga- 
tion could be created against the county by an assurance of the 
chairman of the board that they would pay the bill, as to bind 
the county a majority of the members must assent to such an 
assurance.® These boards have power, implied from their power 
under statutes to represent their respective counties, and to have 
the care and the management of the property and business of the 
county in all eases where no other provision is made,” to employ 
one to assist in the collection of taxes not collectible by the county 
treasurer in the discharge of liis duty,® It has been held that 
they have the ])Ower to offer a reward for the recovery of money 
stolen from the county, by necessary implication from the stat- 
utes giving them full control of county property, and the care 
and managemf'iit thereof;'^ but not for the arrest of persons 
charged with the commission of crime.® 

*Jaidan Osceola County, (1882) * Wilhelm v. Cedar County, (1878) 

69 Iowa, 888; s. o., 13 N. W. Rep. 60 Iowa, 254, 

B44. ’Hawk®, Marion County, (1878) 48 

*Ibid,, following Tatlock ®, Louisa Iowa, 472, 

County, 46 Iowa, 138. The same rule *Ibid. The court said: '*It is the 
recognized in Baker Johnson duty primarily of the state to cause 
County, 88 Iowa, 161, 163; Rice e, Ply- the arrest and conviction of criminals, 
mouth County, 48 Iowa, 186, in the performance of which the state 

^Tatlock Louisa County, (1877) makes use of such officers and agencies 
46 Iowa, 188. as it sees proper, and, if the general 

<Rice Plymouth County, (1876) assembly saw proper, there is no 
48 Iowa, 186. doubt a duty in respect thereto could 

®Ihid. he legitimately Imposed on counties* 
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§ 100. Power of county commissioners in Kansas. — After 
a vote of the people in favor of it, county commissioners have 
power to borrow money to meet the current expenses of the 
county in case of a deficit in the county revenue and to issue the 
bonds of the county for the loan.^ It is within the scope of the 
authority of a board of county commissioners to determine 
whether an election has been bad authorizing them to subscribe 
stock in a railroad company, and to subscribe such stock when 
such election has been held, and to make all necessary orders with 
reference to the matter.^ The county commissioners alono pos- 
sess the power to contract for the county or to create an indebt- 
edness against the county for articles, as mattings for the floor, 
for instance, to be used about the court liouses.® And the board 
will not 1)0 bound for a debt created for sxich puri)Ofaes by the 
court or ilie sheriff of the county, without the conseut of the 
county eommissionors.^ They have no power to appropriate the 
fund raised by taxation to defray county charges and expenses of 
the current year to the erection of permanent county buildings,"* 
And in case a board has contracted for the erection of permanent 
county buildings, when it was beyond their power as county offi- 
cers to make such contracts, and propose to carry out the terms 
of the contract at the cost of the county, and to use the general 
revenue fund to pay for the work done under such contract, they 
may be restrained by injunction from erueting the buildings, or 
from drawing any warrants on the county treasurer on account of 
the contract.® Medical services to prisoners confined in county 


But instead of doing so, tlie statute 
expiessly authorizes the governor, in 
certain specified cases, to offer a re- 
ward for the apprehension of persons 
charged with crimes of murder or ar- 
son. Code, § 58. The statutes in 
Maine, as to the power of towns, in 
this respect, are much like ours as to 
counties, and there also the governor 
is authorized to offer rew*irds in cer- 
tain cases. It was held in Gale 
South Berwick, 51 JVIe. 174, that towns 
in that state had no power to offer re- 
wards for the arrest of criminals. 
Such seems also to be the rule in Illi- 
nois. County of Crawford v Speuney, 
21 HI. 288. But a contrary rule was 


adopted in Borough of York Forsciit, 
28 Pa. St. 891, on the ground that the 
burgesses of the borough wore a part 
of the public police. Janvrin i\ Town 
of E voter, 48 K, 11. S3, is not applicable 
because the power in that state is con- 
ferred by statute, and such is true as 
to Crawshaw c. City of Roxbury, 7 
Gray, 374.’* 

^Doty ?>, Ellsbree, 11 Kans. 209. 

* Slate ex rel. Allen, 5 Kans. 213. 

^Kcosho County Stoddart, 13 
Kans. 207. 

^Ibid. 

'State ex rel. % Marion County* 21 
Kans. 419* 

'Ibid. 
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jails must be authorized by the county board, otherwise the 
county will not be liable for thein.^ A county having no poor- 
house may be hound by a township trustee to pay for medical 
services fnriiibhed to a i)oor person, who is a resident of the 
county and township, and who is temporarily a pauper.^ The 
allowance of a claim against a county by its county commissioners 
is not final and couclnsivo. The board itbelf may re-examine it, 
and, on appeal, it may be examined and disallowed in whole or in 
part by the court to which the right of appeal in such cases is 
given.*^ Where a claim against a county has been disallowed in 
whole or in part by the county commissioners, it is the right of 
the claimant to appeal to the district Court or to commeneo an 
original action for it."* Two members of a board of county com- 
missioners cannot enter into a contract to bind the county, outside 
of the county, without previous authority from the board. ® 
Under tlic statute of Kansas empowering the county commission- 
ers of a county “ to purchase at their true value mj and all 
bridges built upon the public highways of said county by any 
township or private porson or persons, and pay for the same in 
county bonds,” they have no authority to purchase such bridges 
and pay for them with county warrants or orders ; nor have they 
power to purchase such bridges at the origiiiaLcost of their con- 
struction, where that cost exceeds the ‘‘true value” of the 
bridges.® 

§ 101. Power of County Courts in Kentucky. — County 
courts have no power to impose a tax in aid of a railroad on the 
people of a county or to*Bubmit the question of taxation to popular 
vote without some special legislative enactment authorizing it.'*' 
Such courts have power to employ counsel to defend a suit 
against the counties and test the validity of a subscription of the 
counties to a private corporation and to bind the counties for a 
reasonable fee.® And in a suit by the attorney for the recovery 

* Roberts®. Pottawatomie County, 10 ®. Webb, (1891) 47 Kans. 104; s, a, 37 

Kana. 39. Pac. Rep, 835. 

* Board of Comrs. of Clay County ® State of Kansas Pierce, (1898) 

Renner, 37 Kans, 335, 63 Kans. 631; s. c,, 85 Pac. Rep, 19, 

» Leavenworth County Keller, 0 ’B. G. & M. R. R, Co* Warren 

Kans. 610. County Court, 10 Bush, 718. 

^Leavenworth County Brewer, * Garrard County Court t). KcKee^ 

9 Kans. 807. 11 Bush, 336. 

•Board of Conns, of Hamilton Co. 
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of Ms fee, the judgment of the County Court as to what was 
beneficial for the county, and the eniploynieut of counsel to efieet 
tlie object cannot bo (pestioued,^ So have tliey i>ower to employ 
counsel to resiht the application of a railroad conii)any for a 
imndtuiius to compel the court to feiibseribe for ils stock and to 
issue the bonds of the county to pay the subscription ; and the 
County Levy Court should make provision for the payment of a 
reasonable coiupniwition for the services rendered under such 
omplovmcnts.^ They may appropriate money toward paying the 
<-ost of additional buildings erected by a society which supports 
a portion of the poi>r children of the county, as the authority 
given them to purchase laud and establish poorhouses is not com- 
pulsory and <*ould not constructively abolish the power to provide 
for the poor in other mode'-*/ Tlu^ j^owor given to employ phy- 
sicians to inoculate the ]>oor docs not empower them to employ 
a physician for the general treatment >4.' the smallpox/ They 
arc authorized to employ medical axil for the relief of })oor per- 
sons atfiicted with smallpox without regard to the color of such 
persons/ The county judge and justices, those constituting the 
tribunal in charge of county matters in Kentucky, are the judges 
of the need of a poorhouse, and may purchase land for such pur- 
pose and make the nece^s^ry improvements/ 

§ 102 , Power of supervisors in Michigan. — Unless dis- 
tinctly authorized by legislation, a boai'd of supervisors cannot 
incur debts or make engagements, except as the Imsis of benefit 
to the count}^ it represents/ Tlie power of raising money 
reposed in boards of supervisors is confined to raising it for none 
but necessary uses, and all loans negotiated by them must he for 
some of the purposes mentioned in the statute/ They cannot 
delegate to a committee or third parties such poAvers as tlie law 
requires to bo submitted to tlioir own discretion and judgment/ 
They cannot delegate to the county treasurer the auditing of 

* Ibid ® Jones ?>. Pendleton County Court, 

* Wiishingtou County Court (Ky. 1893) 19 S. W. Rep. 740. 

Thompson, 13 Bush, 341, ’ Stamp Cass County, 47 Mich. 

’ Orphan Society of Lexington i>. 330; s c., 11 N, W. Rep. 183, 

Fayette County, G Bush, 415. ® Davis p. Board of Supervisors of 

^Pusey 0 , Meade County Court, 1 Ontonagon County, 64 Mich, 404; a. 
Bush, 318. c , 31 N. W. Rep. 405. 

* Rodman r. Justices of Larue * Maxwell ». Buy Gty Bridge Co., 41 

County, 3 Bush, 145. Mich. 463; s. c., 3 N. W. Rep. ^9; 
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accounts against the countj^.^ A resolution of a board of super- 
visors providing for the I'aising of money to be paid over to the 
towns, without any definition of purposes, and to be spent under 
a town oflicer’s direction, would be invalid, as the board must 
exercise its own judgment in expending money fur roads under 
its control.^ There is a presiiniption that the action of a board 
of supervisors in voting money for a bridge or for county build- 
ings is lawful.^ In allowing pay for services as to which the law 
is silent, a board of supervisors lias considerable discretion, which 
it must exercise if a proper case, in its judgment, arises,'* Where 
the determination of a board of supervisors is conclusive not only 
as to the propriety of making an allowance, but as to the amount, 
mandamm will not lie to control their action,® Neither will mmi- 
damus lie to compel a board of auditors to allow a demand 
rejected by it on the ground of non-performance of the services 
chai*ged for.® 

§ 103, Power of County Courts in Missouri. — County 
Courts in Missouri are the administrative agents of the counties, 
and can only exercise the powei*s conferred on them by statute.’ 
Thoir acts within the course prescribed by the statutes are bind- 
ing upon the county ; if beyond, they are not binding.® They 
may mate verbal contracts,® but cannot bind the counties to all 
the contracts they may choose to make.^® If an order of record 
of a County Court show the subsequent ratification and approval 
of a contract made by an agent, under a mex*e verbal appoint- 
ment, the contract will, notwithstanding tho irregularity, be m 
binding upon the county as if the appointment had been properly 

People ®, St, Clair County Officers, 15 ® People v. Wayne Auditors, 10 

Mich 85, Mich. 307. 

* Vincent Mecosta County Super- State Shortridge, (1874) 56 Mo. 
visors, 63 Mi(di. 840; s. 0 ., 17 N. W. 126. 

Bep. 938. 8 Saline County Wilson, (1876) 61 

* Attorney-General Bay Super- Mo. 337; Sturgeon Hampton, (1885) 

visors, 34 Mich, 46. 88 Mo, 303. County Courts as agents. 

«Stockle Silsbee, 41 Mich. 615; s. State ex roL Quincy, Mo. Pac. Ry, 
0., 3 NT. W. Rep. 900. Co. «, Harris, (1888) 90 Mo, 29; a. c., 

*Lce B. Board of Supervisors of 8^S. W. Bep. 794. 

Ionia County, 68 Mich. 380; s, 0 ,, 36 *®Hase b. Warren County, (1877) 3 
N. W. Kep. 83. Mo. App. 567. 

®3Iixer ®. Manistee County Super* i®Alderson®, St. Charles County, 
visors, 26 Mich. 423. (1879) 6 Mo. App. 420. 
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made in the first instance.^ Contracts with County Courts must 
bo ]3roved by the record alone, and cannot be varied, contradicted 
or destroyed by oral evidence of the intention of the judges ® 
Their contracts cannot bind parties with whom they profess to 
contract by simply reciting tlie alleged contracts on their records. 
The assent of the contracting party must appear.® They have no 
implied power to levy a tax. The power must ho clearly and 
expressly given by statute. And if the statute imposes conditions 
upon which it is to be exercised, those conditions must be 
observed befoi'c tlie exercise of the power to levy a lax would 
be lawful.^ They cannot alter the assessment of taxes to build 
school houses on the mere gi’ound that a school house was unneces- 
sary,® but may compromise disputed claims for taxes.® They 
may contract for insurance upon the county buildings against fire 
or lightning.'^ They would have no authority to employ couusel 
at the expense of the county to litigate a question as to wliethor 
a scheme of separation had been adopted, Ihc effect of which was 
to abolish the Oonnty Court, but in which the county asscrtod no 
claim adverse to that of either party but may, by an order of 
record, emjfioy attorneys to aid the probeciiting attorney in any 
civil business, npon such terms as they inuy deem j)roper, if, in 
the judgment of the courts, the interests of the counties require 
it.® They have no power to issue county certificates of indebted- 
ness;^® neither is it in their power to discount county warrants in 
payment of a county debt,^^ They have no authority to issue a 
a warrant for money expended by the sureties of a defaulting and 
absconding county treasurer in bringing him back to the 
county.^® In case a county treasurer pays a warrant when there 
is no money in the fund on which it is drawn, he cannot recover 

^Walker Liiin County, (18S0) 7S ’Walker i>, Liun County, (1880) 73 
Mo. 650. Mo. 600. 

* County of Johnson Wood, (1884) ® Henley ». Clover, (1878) 6 Mo. 

84 Jlo. 489. App. 181. 

*RUcy D, Pettis County, (1888) 96 ® Thrasher Greene County, (1886) 

Mo. 818; s. c., 9 S. W. Rep. 906. 87 Mo. 419. 

^ State ex rel. Clinton County Smallwood i). Lafayette County, 

Hannibal & St, Joseph R. R. Co., (1885) (1883) 70 ]Mo. 450. 

87 Mo. 386. Bauer ©. Pranklin County, (1873) 

® In re Petition of Powers, (1873) 53 51 Mo. 305. 

Mo. 318, “Hooper Ely, (1870) 4$ Mo. 

® St, Louis, Iron Mt & So. Ry. Co. 505. 

Anthony, (1881) 73 Mo. 431. 

17 
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the amount from the coxinty ; and it does not matter that the 
payment be made at the instance of the County Court, and upon 
their promise that the amount would be made good, nor that the 
warrant was received from the treasurer and canceled by the 
court.^ 

§ 104. Power of county supervisors in New York. — A 

county cannot be bound by any acts of a board of supervisors, 
except within the limits of the express power conferred upon 
them by statute,® A county may be bound by a majority of the 
board of supervisors, lawfully convened, unless it be otherwise 
expressly provided by law,® Such boards having no inlierent 
power to borrow money or to issue negotiable paper, must liave 
statutory authority, express or implied, to do so.^ Money having 
been properly raised for a legitimate object, a board of super- 
visors of a county may change its appropriation, and devote it to 
another object within the scope of their powers.® Under a power 
given a hoard of supervisors to provide for a permament location 
of an armory, by erecting it, they may hire a building for that 
purpose for a tenn of years.® The execution of its mochanical 
and physical work may be delegated by a board of supervisors 
when acting as a mere business corporation in the same manner 
as by any other corporation.'^ A building committee aulliorized 
by a resolution t)f a board of supervisors to advertise for sealed 
proposals,” the work ‘‘to be let to the lowest responsible bidder, 
the building committee, together with the architect, to furnish 
the necessary plans and specifications,” would not he authorized 
to enter into a contract, but simply to take the steps preliminary 
to the execution of one.® Aboard of supervisors has no authority 
to contract, in advance, for necessary printing for county otficens, 
but they are bound to audit an account for such printing.® And 

^ Cook V. Putnam County, (1879) 70 ’ People Supervisors of Eens- 

Ho. 668. selaer, 53 Hun, 416; s. c., 0 N. Y. 

* Chemung Canal Bank Super- Supp. 600. 
visors of Ohemxxng, 5 Denio, 617. ®Ibid. 

® People c. Brinkerhoff, 68 K Y. 360. ® People Supervisors of Cortland, 

^ Parker e, Supervisors of Saratoga, 68 Barb. 180; s. c., 40 How. Pr. 68. 
106 H. Y. 893 ; s. 0., 13 N. B, Rep. As to the principle, see People t), 
808. Supervisors of New York, 31 How. 

“People®. Baker, 39 Barb. 81. Pr. 388; People ®. Supervisors of 

•People ex rel. Stookwell Earle, New York, 33 How, Pr. 71, 

(1874) 47 How. Pr. 870. 
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they cannot bind a county for the payment of the expenses of a 
litigation by an indivhlual to establish his rights to an ofHce.^ 
They have no power to control the disbursements of the poor 
fund in the hands of the county treasurer.® The general power 
of supervisors of a county to maintain actions includes the power 
to compromise a douljtful claim on which an action has been 
brought.® Under the power conferred by statute upon the 
supervisors of a county to provide for the erection of bridges, 
they may appoint couirnissioncrs to carry out the work.^ A 
board of supervisors may pass upon and audit a claim for repairs 
to a county building iu case the facts proved raise an inference 
that the comraittoe of the board ordering the repairs to be made 
were authorized to do so by the board, and gave directions for 
tlie repairs by one of its members.® A board of supervisors, 
wliore no definite or fixed sum is prescribed as compensation for 
services rendered for a comity, is vested with discretion, and may 
allow such sum as may seem just.*^ In the statutory power of a 
board of supervisors to examine, settle and allow all accounts 
chargeable against a county, is implied the exercise of judgment 
and discretion, and they have the right and power to reject a 
claim for sufficient reasons.'^ A board of supervisors, in case they 
have been induced by misconception of fact to audit and allow 
a claim against a county, may reconsider and reverse their action 
in the matter.® Supervisors should ascertain whether the county 
is liable for services rendered at the request of an overseer of the 
poor who has confessed judgment for the same before they allow 
the claim against the county.® They cannot allow a claim against 
a county on their own notions as to its being an equitable 


* Supervisors of Richmoud County 
i), EHis, (lS7.-i).)9 N. Y. 620. 

® People Demareat, 10 Hun, 123. 
® Supervisors of Orleans County 
Bowen, 4 Lans, 24. 

^People V. Meacli, 14 Abl). Pr, (N. 
S.) 429. 

®Cogan V. Mayor, etc., of Hew 
York, 5 Hun, 291. 

•People ex rel. Supervisors of 
St. Lawrence County, 30 How. Pr. 
178. 

^ People V. Supervisors of Dutchess 
County, 9 Wend. 508; People d. 


Supervisors of Warren County, 1 
How. Pr. 116. 

•People ex rel. r. Supervisors of 
Broome County, 05 N. Y. 222. 

®Gere v. Supervisors of Cayuga 
County, 7 IIow. Pr. 255; People if. 
Supervisors of Delaware County, 13 
How. Pr. 50. 

Chemung Canal Bank w. Super- 
visors of Chemung County, 5 Denio, 
617. As to the duty of supervisors in 
auditing claims against a county, see 
People ex rel. v. Supervisors of St, 
Lawrence County, 30 How. Pr. 178. 
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They have no power to indemnify a justice of the peace against 
the expenses of his defense in impeacliment.^ 

§ 105. Power of county commissioners in Pennsylvania. 

— county is not bound by a contract made by one county com- 
missioner.** But two of the commissioners may bind the county 
by a contract made in their official capacity, though not at their 
office.® County commissioners in Pennsylvania have power to 
purchase everything necessary for tJie accommodation of persons 
employed in conducting a general election.^ But they cannot 
ibind a county by a prior agreement to pay costs on a nolle 
proseg^ui with leave of court.® To bind a county by an informal 
agreement made by two of its commissioners within the scope of 
their powers, such agreement must be expressly or impliedly 
ratified and confirmed by its commissioners acting as a board.® 
They may also bind a county by a contract for the removal of an 
insane prisoner to a hospital and his maintenance therein.'^ 
County commissioners can only contract with counsel to repre- 
sent the county in litigation for a reasonable compensation,® 

§ 106. Power of county boards in Wisconsin. — A county 
board may bind the county by contracts as to matters within 
their control, but not as to matters intrusted to a particular officer.® 
A county board may, by resolution, confer upon a committee of 
its number the power to purchase a poor And the county 

will be bound by the action of such committee in making a pur- 
chase of a poor farm and accepting the deed and liable for the 
price of the same without any further action of the county board 
ratifying the purchase.^^ 

§ 107. Power of township trustees in Indiana.— Township 
trustees may levy a tax to build school houses.^ And a contract 

^ People i). Lawrence, 6 Hill, 344. ’Allegheny County a. Westera 

^Treichler??. Berks County, 3 Grants Pennsylvania Hospital, 48 Pa. St. 
Cas. (l*a.) 445. 123. 

•Jefferson County v. Slagle, 66 « County u. Barber, 9T Pa. St. 

Pa. St. 303. 455. 

^ Comnionwealtb Commissioners ®Beal St. Croix County, IS Wis, 
of Pbiladelpbia, 3 Serg, & R. 198. 500. 

•Berks County Pile, 18 Fa, St French e, Dunn County, 58 Wis. 
4^8. 403. 

•Township e. County, 3 Wood- ^’Ibid, 
ward's Dec. (Pa.) 194. Adamson Auditor, 9 Ind. 175. 
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of township trustees for building such houses is binding on the 
township.^ All order of a board of trustees of a township signed 
by the clerk and president of the board, recpiiriiig the treasurer 
to pay a fixed sum for building a school house, was in this case 
hold to be a valid demand against tlie townsliip.^ A township 
trustee has no authority to borrow money or to execute notes in 
the name of the school township.® The trustee of the school 
township in this case borrowed money from a hank and executed 
notes of the corporation for the loan, lie deposited the money 
ill the bank in his own name ami drew upon it as an individual. 
The Supreme Court of Indiana held that this was a transaction 
between him and the bank, and that the township was not liabhi 
upon the note,^ On the jietitiuii for a rehearing of this case the 
court adhered to the opinion tint the trustee of a school corjiora- 
tion was a special agent of very limited autliority ; tliat not onty 
was he a special agent, but that he was one whoso authority was 
only such as the public statute conferred upon him.® 

* Crist V. Brownsville Township, 10 Iiis authority ^ The court 

Ind. 4.61, said in Axt v. Jackson School Town- 

*Heal 2). Jefferson Township of ship, 90 Ind. 101; dealing with 
Grant County, (1860) 15 Tnd. 431. such trustee the appellant was bound 

» Union School Township r Firpt to take notice of his fiduciary charac- 
National Bank of Ci*aw fords villo, ter, and to know that he could only 
(1885) 103 Ind. 464; Bicknoll Widner bind his township by his words and 
School Township, 73 Ind. 501; Wallis deeds which were autliorizoii bylaw.** 
V, Johnson School Township, 75 Ind. It was not in [this trustee*s] power, by 
368; First National Bank Union checks, notes or other instruments, to 
School Township, 75 Ind. 361; Pine bind the school corporation unless the 
Civil Township Huber IVIanufactur- chiim for which they were given ex- 
ing Co., 83 Ind. 121; JReeve School isted against the township, and in this 
Township n Dodson, 08 Ind. 407. case no claim did exist. Even if the 

* Union School Township e. First trustee had been guilty of fraud the 
Kat. Bank of Crawfordsville* (1885) school corporation would not have 
103 Ind. 461. It was said: “The been bound. Lowell Five Cents Sav- 
trustee, in the management of the ings Bank Inhabitants of Winches- 
financial affairs of the school township, ter, 8 Allen, 109; Benoit c. Inhabitants 
is a special agent with limited statu- of Conway, 10 Allen, 538; Dickinson r, 
tory powers. He has no general au- Inhabitants of Conway, 13 Allen, 487; 
thority to bind the corporation. His Kelley Lindsey, 7 Gray, 387; Kail- 
acts create a binding obligation against road Nat. Bank v. City of Lowell, 109 
the school township only when he does Mass. 214. 

the acts which the law authorizes, and ® Union School Township «. First 
does them in the manner which it pro- National Bank of Orawfordsville, 
scribes. All who deal with him are (1885) 103 Ind. 464, 473, EUiiOTT, J., 
bound to take notice of the scope of speaking for the court, said: “ That 
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§ io8. Power of selectmen of towns in Massachusetts. — 
A town cannot be bound by an iinautborized oral promise of its 
selectmen to pay bounty to a soldier.^ Where the inhabitants of 
a town have by vote authorized their treasurer to borrow money 
for the adjustment of a state tax for the reimbursement of boun- 
ties to volunteers, and the tax had been adjusted without the 
necessity of borrowing money, it was held that the treasurer’s 
authority to borrow money under that vote of the inhabitants ceased 
upon the adjustment of tlie tax.® Selectmen have no authority, 
merely wtate offioU^ to make a contract on behalf of a town for 
the hiring of a building in which town meetings may be held.^ 
Selectmen of a town liave no authority to bind the town by an 
offer of a reward for the apprehension and conviction of a person 
who has not been charged with a crime by complaint or 
indictment/ 

§ 109. Power of selectmen of towns in New Hampshire. — 
Selectmen of towns have no general authority to bind the town 
by contract/ They cannot borrow money upon the credit of the 
town.® Being general agents for towns in respect to pecuniary 
matters, unless restrained by specific instructions, they are war- 
ranted in paying any existing debts of towns which, in the exer- 
cise of a sound discretion on their part, should bo paid.’ They 

this conclusion is a just one cannot be authority that is not possessed hy his 
doubtwl by one who considers the na- principal. It is perfectly obvious, 
ture of a school corporation and the therefore, that one who deals with a 
character of the authority of its agent, school trustee must, at his peril, ascer- 
the trustee. The corporsitlon is itself tain that the trustee is acting within 
organized for a limited and local pur- his authority. It is incumbent upon 
pose. It is not a corporation with gen- a person seeking to hold the corpora- 
eral powers; it has neither the general lion liable lor a debt created hy the 
power to contract debts nor to buy trustee in the name of the corporation, 
property. Its power is to conduct the to affirmatively show that it was one 
local school affairs, and to do this with he bad authority to confer.” 
the money derived from the rcYcnues ^ Barker Chesterfield, (1869) 102 
set apart for school purposes. There Mass. 127. 

is, in strictness, no power in the cor- » Benoit 'o. Inhabitants of Conway, 
potation to obtain or to expend money (I 860 ), 10 Allen, 528. 
derived from any other source than ^Goff d. Rchoboth, (1846) 12 Met. 26. 
the school revenues. Wallis u John- '^Day Otis, 8 Allen, 477. 
son School Township, 75 Ind. 868 , * Andover 1 ?. Grafton, 7 N. H. 298. 

Thus is the power of the corporation «Rich«. Errol, 61 K H. 850. 
itself circumscribed, and its agent, the ^ Sanborn «. Deerfield, 2 K. H. 251 
trustee, can by no possibility possess 
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may, in some eases, bind the town by a i)romissory note, but the 
holder must show that in giving the note the selectmen acted 
within the scope of their authority.^ They may institute a suit 
in the name of a town to recover back uburions interest.^ Nego- 
tiable notes, tlie j^roperty of a town, maybe sold and transferred 
by selectmen/* Adjustment of suits or controverbics of a town, 
not being in their ])o\ver, as selectmen, they cannot hind the town 
to the payment of money fur such an adjustment hy a written 
contract.^ A town may l)e bound hy ii.s selectmen for medical 
services in vaccinating, but not for medical services rendered per- 
sons sick with smallpox, who are not paupers. The health officei‘s 
of a town have no authority to bind tlie town for niedicinos and 
medical services furnislied to inhabitants who are not paupers.® 


§ no. Power of supervisors of townships in Pennsyl- 
vania. — A township cannot be bound by one of its supervisors 
in a matter requiring deliberation, consultation and judgment. 
Such a matter must be determined by a majority oC the board at 
a regular meeting.® Nor can it be bouiul by a contract made by 
one supervisor, without the assent of his colleague, with an attorney 
for a year at a fixed sum.'’^ A towuiship may be bound by a mere 
ministerial act of a single supervisor, sucli as the employment of 
hands and giving due bills for the amount of work done on its 
roads.® In a matter where the townbhijj is bound by law to per- 
form the contract made by a single supervisor, it is in the power 
of this single supervisor to contract if the other refuse his assent.® 
A supervisor has no authority to bind a towuisbip by liis agree- 
ment to pay a bounty for enlistment in United States service.^® 

^ Andover v. Grafton, 7 K. 11. 29S. ® Dull ». Hidgway, 9 Pa. St. 873; 

® Albany v. Abbott, 61 N. H, lo7, McNcal Allegheny Township, 1 

® West V. Errol, 58 N. II. 233. Am. Law Reg. 134. 

* Underhill v. Gibson, 3 N. II. 353. ^Pottsville ^ Norwegian Township. 

« Wilkinson ©. Albany, 38 N. H. 9; 11 Pa. St. 543. As to contracts that 
Farmington Jones, 30 N. II. 271; Me- cannot ho inude by a single supervisor 
Intire Pembroke, 53 N. II. 463. which will bind the township, see 

« Township v, Gibboncy, 94 Pa. St, Cooper r. Lampeter Township, 8 
534, As to liability of a township for Watts, 135; M(*Ncal v, Allegheny 
a contract made by its supervisors Township, 1 Am. Law Reg. 134; Bat- 
within the apparent scope of their aii- ten ». Brandywine, 3 Clark, (Pa.) 
thority, see Cook Deerfield, 64 Pa. 463. 

St. 445. *®Bearce » Township, 27 W, K*. C. 

^ Bohan d. Township, 4 Kulp, (Pa ) (Pa ) 312. 

884. 
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Supervisors of a townsliip may borrow money for tlic purpose of 
repairing roads aud building bridges, and confess judgment 
against the township for tlie amount borrowed,^ Supervisors of 
townships have p ) wer to contract for making new roads ordered 
to bo opened and building the necessary bridges.* It is within 
the general powers of the supervisors of a township to contract 
for the erection of a township bridge in place of one destroyed 
by a freshet.* They may bind the township by a promise to 
repay voluntary subscriptions to a bounty fund.* Aud in cast* 
supervisors agree to a division of the charge of the affairs of the 
township, hy apportioning to each a certain part of tho district, 
tlio acts of each, within the limits assigned to him, will be bind- 
ing on the township.® Supervisors have no right to take up an 
old certificate of indebtedness issued by the township and issue a 
new one to the assignee of the original payee.® 

§ III. Power of selectmen and agents of towns in Ver- 
mont — A town cannot he bound by a contract made by one 
selectman, without the knowledge or consent of the others.'’^ In 
case it be shown that the throe selectmen of a town agreed 
together as to the mode in which the business of the town should 
be transacted aud the business was intrusted by two of them to 
the third one, and he made the contracts with reference to the 
business of the town, a jury would bo justified in finding such 
assent on the part of the others, or any of them, as to make the 
act of the one contracting the act of the majority and binding 
upon the town.® Selectmen of a town have no right to receive 
money collected by a sheriff on an execution in favor of a town 
and discharge him, it being the duty of the sheriff to pay it to 
the town treasurer.® Selectmen have no authority to diw lowii 

‘!&Ianeval v, Townaliip, 9 Pa. Oo. Ct. (Pa.) 885, where the supervisors had 
Rep. divided their district, the township 

* Childs Brown Township, 40 Pa. was held liable for stone purchased by- 
St. 389. one of the supervisors for the use of 

•Oakland Township Martin, 104 the township, and the other super- 
Pa. 8l, 808. visors had not dissented from the 

Juniata Township <?. Beamer, 3 W purchase. 

N. 0. (Pa.) 91. « Snyder Township o, Bovaird, 199 

•Commonwealth ®. Supervisors of Pa. St. 449; s. c., 15 Atl. Hep. 910. 
Colley, 29 Pa* St. 191; Hopewell®. ’Hunkins Johnson, 45 Vt* 181. 
Putt, 9 W. lir. C. (Pa.) 46. In Shop- « Ouvette ®, Bolton, 46 Vt. 998. 

pard ® Township, 4 Del. Co. Rep. ’Middlobury p. Rood, 7 Vt. 195. 
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ordcrh in their own bolialf in settlement of their own private 
claims against the town ; nor arc siieli orders made effectual by 
the allowance (»f the town auditors,' Selectmen of a town may 
bubiwit to arbitration a claim against the town, for instance, for 
building a bridge, under tbe statutory powers given them “ to 
audit, and in their discretion to allow, the claim of any person 
against the town for motioy pjiid or servi(*es performed for the 
town,”'^ So they may suhniit lo arl)itraiit)ii claims against their 
towns for damages hUstaino<l upon the higliw*iys of Ihe towns.* 
The selectmen of ti town hav(^ the power io bcttle and stop a suit 
against a party brought to I'ecovor a penalty for not removing an 
obstruction (Uit of the IiigliMuy under an order of the selectmen,** 
And the gcntu’al autliority of the s(»lectnien over the subject 
would not be limited by a vote of tlic li>wn ‘‘to direct the town 
agent to manage the Jaw suits as ho thinks best/’'* A town 
having appointed an agent for the imrpose of eomprouiihing ” a 
edaim for damages in the laying of a highway, the agent •may 
refer the claim to nrhitratioa.*' A town agent, appointed to 
defend and prosecute suits, has no authority ab such to bind the 
town by a promise to pay a certain sum on settlement of a suit 
against the town to recover for an injury occasioned hj insuffi- 
ciency of a Ingliway.' A town would ho bound for professional 
services of the town agent, who is an attorney, wliere ho is author- 
ized as town agent to employ an attorney to prosecute and defend 


* Davenport £♦. Johnson, 40 Vt. 403, 
In Burnham StnilTord, S3 Vt. 610, 
an action o£ assumpsit brought by a 
selectman against the town, the evi- 
dence tended to prov c that he borrowed 
for the town a sum of mon<‘y and gave 
a town order for the same, to which 
he attached his own name and the 
names of the other two selcctnion, and 
paid the money int o tlie town treasury, 
that the towm denied his authority lo 
give the order and refused to pay it, 
and denied that he Iiad paid the money 
into the treasury, or that the town over 
received any part of it; and upon this 

refusal and denial on the part of the 
town, the selectmen took up the order 
by paying the holder the amount for 
18 


whi<‘h it calh'd. The Suprenu* Cbiirt 
held that, although he could not re- 
cover for the amount paid to lake up 
the order as for money paid at the 
town’s lequcst, the town having re 
pudiated the order, nor upon the order 
itself, it not being negotiable, yet, if in 
fact he paid into the treasury tlie sum 
origiiiaily borrowed and he had him- 
self repaid the loan, he could recover 
in this action, 

* Dix i\ Dummerslon, 13 Vt. 203, 

® Hollister c, Pawlet, 43 Vt. 425. 

^ Town of Cabot Britt, (1863) 36 

Vt. 349. 

»Ibid, 

«6cholf r. Bloomfield, 8 Vt, 472, 

’ Clay V, Wright, 44 Vt, 538, 
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suits ou behalf of the towu,^ In road cases, where the town 
agent provides no counsel and makes no objection to the employ- 
ment of counsel by the selectmen of a town, it is within the 
scope of the implied powers of the selectmen to protect the inter- 
ests of tlieir town by the employment of counsel at the charge of 
the town in such ca&es.^ And the assent of the town agent to 
such employment of counsel by the selectmen may he presumed 
where he neglects to employ counsel and no dissent on his part is 
shown.® 

§ 112. Power of town officers in Wisconsin. — The officers 
of a town when transcending their lawful authority cannot Irind 
the town.^ A town may be bound by a contract which it is 
authorized to make by the joint act of two supervisors.® A town 
board of supervisors is not autliorized to compromise and dis- 
charge an existing valid judgment in favor of the town, without 
full payment in money or its equivalent® A town board may, 
without special authority from the electors, defend a suit against 
the town, or take an appeal therein J The chairman of a town 
board may be directed by such board to execute a subscription or 
bond authorized to be issued by the town, and the act of the 
chairman will be essentially the act of the board.® 

§ 113. Power of officers of school districts. — School dis- 
tricts can be bound by their directors by their official acts, and of 
these acts the minutes of the board are the best evidence.® They 
cannot, by contract, divest themselves of powers conferred for a 
public purpose.^® ydiool directors have an absolute discretion as 
to the necessity of erecting new school houses and of borrowing 
money to pay for them.^^ Where a committee has been appointed 
by a school board to get up plans for a new school building and 
submit them to the board for approval, the committee would be 
authorized to contract with an architect for plans and speciflea- 

^Langdon v. Castleton, 80 Vt. 3S3. ® Hewitt v. Town of Grand Chute, 7 

3 Burton r, Norwich, 34 Vl. 345. Wis. 282. 

*Ihid. ®Wachob e. Bingham School Dia- 

4 Hubbard v, Lyndon, 28 Wis. 674. trict, 8 Phil, 568, 

* Beaver Dam v. Prings, 17 Wis. Conley Directors of West Deer, 
898. 32 Pa. St. 194, 

« Butternut v.Omney, 60 Wis. 329. “In re School Directors, 3 Kulp, 

^ Hauer v. Town of Polk, 6 Wis. (Pa.), 104; In re School Directors, 2 
850. Pa. Go. Ot. Bep. 497. 
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lions,^ Contracts with a school teacher cannot bo made except 
by a vote of the school board ; one made by the president anti 
secretary of the board cannot bo enforced.^ As incidents to 
their power to sell, directors of s'^hool districts have power to 
mortgage the real estate held by them.'^ Where school officers 
are authorized to make contracts only with the assent of a 
majority of the electors, a contract made by them without such 
assent would be void.* The officers of a school district may 
make a valid contract with a qualified teacher extending beyond 
their own term,® A valid contract with one of their munber for 
the purchase of a site for a school house in exchange for bonds 
may be made by comiiiissi oners to receive and negotiate bonds 
and purchase school sites, the vendor not acting in the transac- 
tion as a eommi‘^sioner.^ A school district may avoid a contract 
between a school board and one of the meinbers of tlio hoard for 
the erection of a school house l>y the latter.*^ Directors of a 
school district voting for a misapplication of the ])ul)lic funds are 
personally liable therefor to the township.® Where it was found 
that a school board had conspired with a contractor to defraud the 
district in the erection of a school building, it has been held in 
Iowa that under the statute authorizing such boards to employ 
counsel in suits brought against any of the school officers to 
enforce the provisions of tlie school law, tliey had no power to 
employ counsel in a suit to enjoin them from accepting and pay- 
ing lor the ftciiool building,** A de facto trustee of a school dis- 
trict may bind the district by bis contract with a teacher for the 
schools.^® The officers of school districts are limited to the pur- 
poses named in the statute prescribing theii* powers in the matter 
of raising or expending funds of tlie school district. In an 
action against members of a school board of education, for 
instance, for damages to the business reputation of parties by 

* McKeesport District % Miller, 1 ^ Pickett v. Scjliool District, 25 Wis. 

Pennypacker (Pa,), 510. 551, 

‘^School District Padden, 89 Pa. « Dickinson Township Linn, 86 
St. 895. Pa. St, 431. 

® Morriaville School District, 8 Phil. ® Scott Independent District of 
181. Hardin County, (Iowa, 1894) 59 N. W, 

4 Peck School District, 21 Wis. Rep. 15. 

616, O'Neil r. Battie, (1893) 63 Hun, 

'Webster School District, 16 Wis, 618; s. c., 18 N. Y. Supp. 255. See, 

816. also, O’Neil v, Battie, Cl Hun, 632; 

« Cady V. Watertown, 18 Wis. 822. s. c„ 15 N, Y. Supp. 818. 
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reason of a refusal on their part to entertain a bid of such par- 
ties for furnishing supplies for the schools on the ground that 
such parties had before dealt dishonestly with the district, the 
school board would not be authorized to expend the moneys of 
the district in defending the suit, it being such a matter as the 
district itself has no interest in.^ A member of a district school 
board having no school funds in his hands, not being its treasurer, 
it has been held in New Hampshire could not recover of the dis- 
trict the money he had paid to a teacher hired hy himself to 
teacli one of tho schools and for hoard he had furnished the 
teacher on tlie ground that lie could contract only on the credit 
of the school money of the district and not on the credit of the 
<listrict itself.^ Directors of a school district in Iowa have power 
to borrow money to discliarge a debt which has been legitimately 
created, and may pledge the credit of the district for tliat pur- 
pose. But the obligation evidencing the debt can only ])ear six 
per cent interest.® The district board of primary school districts 
in Michigan may contract with qualified teachers for such term 
as shad be determined by the qualified voters of the district at 
the annual school meeting thereafter to be held.* The presump- 
tion that a contract with a teacher was authorized by a vote of 
the school board pursuant to tho statute of Wisconsin upon the 
subject will be raised by the fact that the officers constituting the 
board signed it. And tho mere fact that the ofiicers were not 
together when they signed it would not tend to disprove that it 
was so authorized.® 

^Hotclikiss Plunkett, (1891) 60 ^ Cleveland Amy, (1891) 88 Mich. 

Conn. 280} s. c., 23 Atl. Kep. 535, 874; s. c., 60 IS*. W. Rep. 293. 

* Wheeler Alton, (N. H. 1892) 23 ® Dohin Joint School District No. 

AtL Rep, 89. 13, Towns of Utica & Freeman, 

« Austin ^ District Township of (1891) 80 Wis. 155; 8, c„ 49 N. W. 
Colony, (1879) 61 Iowa, 102; s. o., 49 Rep. 960, 

N. W. Rep. 1051. 
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§ 167. Axl illustration on this subject. § 171. Power of a treasurer to indorse 

168, One holding several offices. a note of another corporation. 

159. l^ote executed by a secretary. 172. When a corporation will be 

160. Power of superintendents, etc, bound by a note executed by 

161. A manager’s power. its treasurer. 

162. Manager of a foreign corpora- 17S. When a corporation is bound 

tion. hy acts of its treasurer. 

163. Authority of a manager. 174 When a corporation will not be 

164 What is not within the duties bound by the act of its treas- 

of a cashier of a corporation. urer. 

166. Auditing board of a corporation. 176. Another illustration of such a 

166. Power of a treasurer generally. case. 

167. Power of a treasurer as to trans- 176. When contracts of a chief en- 

fer of a note. gincer will bind a railroad 

168. Power of a treasurer as to exe- corporation. 

cution of a note. 177. Ibitificatioii by corporation of 

169. Authority of treasurer to bor- agent’s acts — general rules. 

row money by moans of stor- 178. Modes of ratification. 

ling contracts. 179. Ilhist ration of ratification of 

170. Power of a treasurer to indorse conduct of agent. 

in name of corporation a note 180. What does not amount to a 

for accommodation. ratification. 

§ 1 14. Agency in general. — A corporation can only act 
through a duly authorized agent or eoinmittee.^ Authority may 
be coixf emd by a single resolution of the directors for action in a 
class of cases as well as hy a sepai*ate resolution in each ease.* 
Though a corporation must, in general, act through its common 
seal, yet it may appoint an agent whose acts, within the sphere of 
his powers, do not recpiiro any such appendage to impart to his 
acts validity,® The powers of an agent of a corpoi’^ation are such 
as he is allowed by the directors or managers of the corporation 
to exercise within the limits of the charter. The silent acqui- 
escence of the directors or managers may be as effectual to clothe 
the agent with power as an express letter of attorney.* A cor- 
poration will be hound by a promissory note executed by its 
agent should he act within the sphere of his power or his act bo 
subsequently ratified.*^ An agent of a corporation acting within 
the scope of bis authority may bind his principal in the same way 

* Merchants’ Union Barb Wire Co. cbanics* Bank of Alexandria •&, Bank 

Bice, (1886) 70 Iowa, 14; s. 0 ., 28 N, of Columbia, 6 Wheat. 826; Fleckner 
W. Rep. 494 v. United States Bank, 8 Wheat. 889, 

* Blwell Dodge, 83 Barb. 886. 858. 

»Everett «?. United States, (1887) 6 *01cott Tioga B. R. Co., 27 ST. 
Port. (Aia.) 166; citing Bank of Oolum- Y. 646. 

bia 0 , Patterson, 7 Oranch, 299; Me- « Butts e. Outhbertson, 6 (Ski. 16& 
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4is if lie were the agent of a natural person unless the charter 
expressly provides otherwise.’ Should an agent of a corporation 
having authority to execute a luortgago and affixes to one he 
executes anything which the law recognizes as a seal when 
affixed by a natural person, it will be presumptively a good 
execution liy the corporation.® A contract in writing may he 
binding on a corporation though a private seal of one its officers 
he used instead of the corporate seal, and though no record may 
be found authorizing the officer to make tiu' eontra<*t if proven 
by other evidence tliat he had such authority or that the corpora- 
tion ratified his act aflerwardt',® The authority of an agent to 
bind a corporation by a contract for borrowing money may he 
inferred from proof of the character of the agency, the acts of 
the agent aiul the knowledge of tlie officers and directors of bis 
habit to make bimilar contracts and their acipiicbconco in the 
♦same and the fact of the money being ap])licd to the use of the 
corporation.* Whatever the ]>urp(>Kse of the agency, an agent of 
a corporation may he appointed without the use of a seal.® The 
appointment of an agent by a corporation may ho inferred from 
the permission, or acceptance, of his .services® Ff one has long 
acted in the capacity of managing director of a corporation with- 
out objection, and his services as such have been invariably 
accepted, it matters not, as against strangers, whether or not he 
has received a specific a])pointnient to such position from the 
directors.’ It is not necessary tliat the authority be given by a 
formal vote in matters where the acts of the agent of a corpora- 
tion in the transfer of persoual property require no formal 
insinimcnt under seal, as in the sale or mortgage of personal 

' City of Covington /\ Covington Ss vote entered upon tlieir record Uook. 
Cincinnati Bridge Co., (IBUi) 10 Busk they appointed an agent to execute a 
(Ky.), 09. mortgage deed of real estate to secure 

®rTohnston i\ Crawley, 35 Oa. 310. a creditor. The appointment of the 

* Eureka C^oinpany Bailey Com- agent, though not otherwise evidenced 

pany, (1870) 11 Wall. 488, or authenticated liy the corporate seal, 

* Allen ®. Citizens’ Steam Naviga- was held valid for the purpose in- 

tion Co , 22 Cal. 28. In Savinj^s tended. See, also, Beckwith u Wind- 
Bank of New Haven r. Davis, 8 aor Manufacturing Co., 14 Conn. 603. 
Conn. 201, it appeared that the * Pitch Lewiston Steam Mill Co., 
directors of a corporation, -by the 80 Me. 34; s. c., 12 Atl. Rep. 732, 
charter, had the power of disposing of ® Burgess o, Pue, 2 Gill (Md.), 254 

its property and of appointing such ’ Walker v, Detroit Transit R. Co., 
agents as should he requisite for per- . 47 Mich. 338; s. a, 11 N. W. Rep* 
forming its business, and that, by a 187. 
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property.^ The authority of an agent of a private corporation 
to hind it by a contract for borrowing money may be shown 
without proof of a resolution of the managing board directly con- 
ferring the authority or of any formal ratification of the contract 
by such board. His authority may be inferred from proof of 
tlie character of the agency, of the acts of the agent or other 
knowledge of the officers and directors of such habit to make 
such contracts and their acquiescence in the same and the fact of 
tlio money being applied to the use of the corj>oration.^ The 
authority to an agent of a corporation to contract in its behalf, 
either under seal or otherwise, need not be conferred at a meet- 
ing of the directors unless that is the usual mode of thoir doing 
such an act. Should the board adopt the practice of giving 
assent to the execution of contracts by their agents, assent so 
given is of the same force as if done at a regular meeting of the 
board.^ Where an act of incorporation does not requii^e that the 
appointment of an agent of the corporation shall he by written 
instrument, and it does not appear to have been so made, the 
appointment may be proved by parol.^ It is not necessary to 
enter on the minutes of a corporation a vote or resolution of the 
directors appointing an agent. Ilis appointment may be infer- 
red from the permission or acceptance of his services by the cor- 
poration.® The appointment as well as the authority of an agent 
of a corporation may he implied from the adoption or recognition 

* Filch Lewiston Steam Mill Co., mouth Koehler, 35 Mich. As 
80 Me. 34; s. o., 13 All. Rep. 733. to proving by parol evidence their 
As to formally authorizing the acts official capacity, see Cahill Kal. 
of oflicera being or not being ncocs- Mut. Ins. Co., S Douglass (Mich.), 
sary, see Calvert Idaho Stage Co., 124; Druse v, Wheeler, 22 Mich. 439. 
(1894)25 Or. 412; s. c., 36 Pao. Rep. ^Hamilton v, NTcw Castle & Dan- 
24; Brown Grand Rtipids Parlor ville R. R Co., (1857) 9 Ind.359; Rich- 
Furniture Co., 68 Fed. Rep. 286; s. o., ardson St. Joseph Iron Co., 5Blackf. 
7 0. 0. A. 225; Burch ^ Paper Co., (Ind.)146; Madison v. Ross, 3Iiid, 236 
141 111, 619; s. a, 31 K. B. Rep. 420. Cincinnati, etc., Co. v. Clarkson, 7 Ind. 

* Allen V, Citizens* Steam Kaviga- 596; Jones v, Milton, etc., Co., 7 Ind. 

tion Company, (1863) 22 Cal. 28. 647. 

®Bank of Middlebury Rutland & * Burgess Puc, 2 Gill (Md.), 264; 
Washington R, R Co., 80 Vt. 159; Warren®. Ocean Insurance Co., 16 Me. 
Stark Bank ®. U. S, Pottery Co., 34 439; Jones, Admr., etc,, Trustees 
Vt. 144; State ex ral. Page ®. Smith, Florence Wesleyan University, 46 Ala. 
48 Yt. 266. As to appointment of 626; State Bank Oomegys, 12 Ala. 
agents of corporations by parol, see 772. 

Jhons ®. People, 26 Midi. 499; Tay- 
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of his acts by the corporation.^ So, also, from the course of deal- 
ing and from contemporaneous and snbseqnont acts on the part 
of the corporation.^ An agent of a corporation will not bo per- 
sonally liable upon a contract in his own name under seal with 
another person where, in the body of the contract, it is stated that 
the agent contracted in behalf of the body corporate.® 


§ IIS. Rules as to an agent's acts. — The power of an agent 
of a corporation, unless otherwise shown, will be limited to the 
business of the corporation, connected with or relating to the 
object and design of tlie charter of the corporation.^ And he can 
only make such contracts as the corporation can lawfully make.® 
If the acts of an agent of a corporation are some within, and some 
lieyond, the corporate powers, tlie corj)oration may ratify his acts 
so far as they were within its powers.® Agents of a cor])oration 
are not required, by any rule of the common law, to act by deed 
in behalf of their principals, where they might act theinsel^xs by 
paroL’’^ Though not reduced to writing, their contriiets bind a 
corporation.® Wherever a corporation is acting within the scope 
of the legitimate purposes of its institution, all parol contracts 
made by its authorized agents arc express promises of the cor- 
poration ; and all the duties imposed on them liv law, and all 
benefits conferred at their request, raise implied ju’omises, for the 
enforcement of which an action will lie.® The acts of agents of 
corporations, within the ordinaiyliue of their duty, bind corpora- 
tions without any formal vote. The name of the corpomtion as 


^Kiley c. Forsee, (1875) 57 Mo. o90; 
Southgate v, Atlantic & Pacifir* R, R. 
Co., (1875) 61 Mo. 89. As to imply- 
ing an agency for a corporation 
from facts and circumstances, see 
Northern Central By. Co. Bastian, 
15 Md. 494. 

* Washington Miit. Fire Ins. Co. 

St. Mary’s Seminary, (1873) 6^ Mo. 
480. 

® McDonough v, Templeman, 1 H. 
&J. (Md.) 156. 

^Pennsylvania, Del. & Maryland 
Steam Navigation Co. u. Dandridge, 8 
G. & J. (Md.) 948. 

® Downing tj. Mount Washington 
Road Co., 40 N. H. 930. 

19 


* Bangor Boom Corporation v. Whit- 
ing. (1848) 99 Me. 133. 

Biinromhe Turnpike Co, v, McCar- 
son, 1 Dev, & Bat. (N. C.) 306, 

®City Bank of Baltimore ». Bate- 
man, 7 n. J. (Md.) 104; Union Bank 
B. Ridgely, 1 H. & G. (Md.) 896. 

®Btink of C’olumbia ik Patterson, 
7 Cranch. 299, 306; Eastman Coos 
Bank, 1 N. H. 93; Smith b. Nashua & 
Bowell Railroad, 97 N. II. 80; Glid- 
den ?\ Unity, 33 N. H. 571; Great 
Palls Bank ©. Farmington, 41 N. H. 
33; Andover u Kendrick, 49 N. H, 
894. 

Foot B. Rutland & Whitehall R. 
R. Co., 33 Vt. 633. As to acts of 
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the contracting party should be in the body of the contract, 
where an agent would bind the corporation only in making a 
contract in its behalf, and the agent should sign it as agent or 
officer.^ A committee appointed by a corporation, having made 
a settlement of matters between the cori)oration and third par- 
ties, and it appearing that the corporation had received tlie check 
of the third party from its committee, it has boon held was sufli- 
cient to justify the trial court in submitting the (jnestion of rati- 
fication of the committee's action by the corporation to the jury.^ 
An attorney at law representing a corporation in a suit in the 
courts, must have special authority to compromise the same. But, 
in case he makes such a eompromihC, the facts of which may be 
known to the officers of tlie corpoj*ation intrusted with its ailairs, 
and they frequently advise with the attorney about tbe matter, 
and make no objection to it, and the corporation accept the 
benefit of the compromise, a? by receiving the money agreed to 
be paid it, this would amount to a ratification of tlie attorney’s 
acts,** Authority to give a iiegoliablo proiui&soiy note for the 
amount advanced is not included in an authority to advance 
money for a corporation.^ A corporation will not bo bound by 
the acts or knowledge of one of its officers in a matter in which lie 
acts for liimself and deals with the corporation as if ho had no 
official relations with it.** 

§ ii6. To what the powers conferred on agents may be 
extended. — The authority to give to the lender of money bor- 

agenta of corporations being done in Guttsc*hlick, ttPet. 19; Bank of CT R 
the line of such agency in order to Dandridgc, 13 Wlioat. 07; Bank of 
bind the oorponitions. sec Queen 'd. Sec Columbia Patterson, 7 Cranch, 209; 
ond Ave. R. R Co , (1872) S5 N. Y. Pleckner U. S, Bank. 8 Wheat. SS9 
Super. Ct, 164. There can aiiso no pro- * Hamilton ?). New Castle & Dan- 

sumption that an agent has authority to ville R. R, Co, (1867) 9 Ind. 859, 
transact business, which the corpora- Hiinkins Shoup, 2 Ind. 843. 
tion is not authorissed by its charter to ^ Merchants* Union Barb Wire Co 
engage in Alexander d. Cauldwell, Bice, (1880) 70 Iowa, 14; s. c , 38 
(1881)83 N.Y. 480. As to corpmations N W. Rep. 494. 
being bound by the acts of their agents ® Wetherbee Pitch, (1886) 1 1 7 II 1. 
made in the ordinary discharge of 67; s. c , 7 N. E. Rep. 513. 
thdr duty, though not authorized, or ^Webber Williams College, (1889) 
executed, under corporate seal, see 28 Pick. 803. 

Mechanics* Bank e. Bank of Columbia, « Platt Birmingham Axle Co., 
6 Wheat 836; Panning t), Gregoire, (1874) 41 Conn. 366. 

16 How. 534; Bank of Metropolis 'o. 
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rowocl, 01' to the seller of things purchased, the ordinary securities 
of a corporation is iiicluclod in a general power conferred upon an 
agent of a railroad corporation to borrow money on its behalf, in 
such sums, for such length of time and at such a rate of interest 
as he may think proper, and to purchase iron rails, locomotives, 
machinery, etc., as ho may deem advisable, and, in order to do 
so, to make, execute and deliver obligations, bills of excliange, 
contracts and agreeinciits of the corporation.^ And tlie authority 
from a corporation to an agent to give a company “ note ” has 
been held to authorize drawing a bill of exchange on a person 
who had no funds, and w’hore the company w'^ould not hj law be 
chargeable with damages on dishonor.® While a factor employed 
by tlie general agent of a corporation to sell its manufactured 
goods and to purchase stock has power to buy on credit, he is not 
authorized to give the note of the corporation for the purchases 
ho makes on its account,'* An agent of a manufacturing corpora- 
tion was empowered by its by-laws to manage the affairs of the 
corporation committed to his care, and to exercise the powers 
committed to him according to his best ability and discretion, 
and promptly to collect all asbessmonts and other sums that 
should become duo to the corporation, and to disburse them 
according to the order of the board of direclors, who were made 
a board of control over him. The Supremo Court of Judicature 
of Mas‘'achusetts held that the agent, the board of directors not 
interposing to control his proceedings, liad authority to employ 
workmen to carry on the Imbinesh of the corpoiMtion, and to pay 
them with its funds, or, not being in fiiiidh, to give the notes of 
the corporation in payment.^ An agent of an incorporated manu- 
facturing company, authorized by its by-laws to I'ai&o money and 
create liability on its part, may also waive demand and notice 
on a note indorsed by siudi company, and this, too, after the note 
has been negotiated, lie may waive demand and notice to pro- 
cure delay of payment of the note and hind the corporation, 
although, in procmdng delay, he may also be the agent of the 
maker. And the fact that he agreed to pay more than the legal 
rate of interest for such delay would prevent a recovery against 

^ Hatch T'. Coddington, (1877) 95 TJ, ® Emerson ©. Providence Hat !Manu- 
8, 48. factoring Co., (1815) 19 Idaas, 2874 

* Tripp V, Swanzey Paper Co., (1839) ^ Bates v, Keith Iron Oo.> (1840) 7 

13 Pick. 291. Met. 234. 
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the company, upon their indorsement, of the amount legally 

due.' 

§ 1 17. Illustration of the binding force of an agent’s 
acts. — In a New York case it appeared that the president of a 
Pennsylvania corporation, a coal company, was, during all the 
time of the transactions involved in the action, the actual manager 
of the business of the corporation, and, with the nominal 
treasurer of the corporation, owned all its stock, except a few shares 
held by persons employed in the office of the company, sufficient 
to qualify them for directors, and tlms to make and maintain a 
corporate organization. As president, he drew the drafts and 
indorsed the checks and other commercial paper of the company, 
and directed all the financial allairs of the corporation with the 
knowledge of the other directors and stockholders. The com- 
pany’s business, tho sale of coal mined by them, for cash and on 
credit, at wholesale and retail, was quite large in one of the cities 
of New York. The president of the coal company addressed a 
letter to tho president of a hank it that city informing him that 
a certain person was the authorized agent of the [corporation] 
for the sale of its coal afc [that city],” and then added : Any 
paper he may take for coal sold for said comj)any he is authorized 
to indorse as the agent of said company, and get it discounted 
at your [the Marine] bank, and that any and all such pai)er so 
indorsed which you may discount for him the said conipsmy will 
see paid. 

[Signed by] [his name], Pi^eslilentP 

This was an action by the bank against the company on its 
indorsement of a number of these notes discounted by it, which 
were not paid by tho makers, and for an overdraft made by this 
agent. The Supreme Court of New York, in General Term, 
sustained the conclusion of a referee in the suit awarding a 
recovery to tiie bank.^ 

^Whituoy South Paris Manufac- dorse them for the defendant. The 
truing Co., (1856) 89 Me, 316. letter [above quoted] gave the [bank] 

•Marine Bank of Buffalo®. Butler notice of [his] authority as agent of 
Colliery Co., (1889) 52 lluu, 612; the defendant to sell its coal at Buffalo, 
B. o., 6 K. Y. Supp, 291. Arguevdo, to take notes for coal sold, to indorse 
it was said: “The notes were evi- such notes for the defendant and to 
dently discounted by the [bank], procure thdr discount at the [bank], 
relying upon the apparent au- The authority of [the writer] to write 
thority of Hubbell, the agent, to in- the letter and to bind tbo defendant 
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§ Ii8. Power of general agents. — A general agent of a cor- 
poration has power to direct and control its general business, tc 
make contracts which will bind the corporation in the ordinary 
course of its business, and to borrow money for sueli purpose on 


thereby is clearly established by the 
undisputed evidence of the manner in 
which the business of the corporation 
was conducted. During all the years 
covered by the truiisar tions in question 
the president of the corporation was 
permitted to he, an<l toholtl himself 
out to the world as ])cin^, the general 
manager and director of its business. 
The act in (jiiestiou was within the 
scope of the tint hority thus prjictically 
accorded tt> him, tmd tin* tlcfendani 
cannot set up its by-laws, nev(*r pub- 
lished to the woild and habitually dis- 
regarded by itself, as countervailing 
the authority thus publicly coufciTetl. 
Martin Niagara Falls Paper Manu- 
facturing Co., (1887) 44 Ilun, 130, 138; 
Martin v, Webb, 110 U. S. 7; s. o., 3 
Sup. Ot. Rep. 428. That the notes 
were within the terms of the letter 
has been found by the referee on un- 
disputed evidence. They 'were given 
for coal sold by the agent for the de- 
fendant. Thai some of them were 
taken in renewal of notes given when 
the coal was srdd, does not change the 
character of the indebtedness, nor of 
the evidence of it. Mox'cover, the 
[bank] had a right to rely on the rep- 
resentations of the agent , not of the 
existence of his autiiorily to procure 
discounts, but that the notes offered 
by him for discount were within the 
scope of that autliority, and the [cor- 
poration] is estopped to deny that 
those representations were true. Bank 
of Batavia r. New York, L. E. & W. 
Railroad Co., 106 N. Y. 193; s. c., 
12 N, E. Rep. 433. In that case the 
court says: ‘It is a settled doctrine of 
the law of agency in this state timt 
where the principal has clothed his 
agent with power to do an act upon 


the existence of some extrinsic fact 
n{*cesi&ariIy*Piind peculiarly within the 
knowledge of the agent, and of- the 
oxihlence of which the act of execut- 
ing the power is itself a representation, 
a third person, dealing with such 
agent in cntiie good fiilth, pursuant to 
the apparent power, may rely upon 
the representation, utuI tho principal 
is estopped from denying its truth to 
his prejudice.* In this ease the ext rin- 
sic that the notes iverc given for 
coal, upon which the authority of tho 
agent (lepend(*d, and which were solely 
wdtliiu his kno\\ ledge, was represented 
not only by the presentation of the 
notes for discount, but by the repeated 
assurances of the agent that ho never 
did and never should present notes of 
any other character. The fact that the 
indorsements were made in the name 
of E. 8. Ilubbell, agent of the Butler 
Colliery Company, and not in the 
name of the corporation by E. S. Hub- 
bell, agent, though not strictly con- 
fined to the language of the authority, 
WHS within its spirit and intent, and 
WHS rntifled by a long course of dealing 
on the part of the [corporation], with 
full knowledge of tho manner in which 
tho business was done, and with full 
('njoyment of tho fruits of the transac- 
tion.” A countercbiim on the part of 
the corporation for moneys received by 
the bank from the corporation’s agent 
and afterwards drawn out and, as was 
alleged, misappropriated by bim, was 
also disallowed by the referee below. 
The court said: ** The same ixrinciplcs 
[applied to support this disallowance]. 
The authority of the agent to open 
and maintain the account with the 
[bank] and to draw against it for tlie 
purposes of his agency, being estab- 
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its credit.^ But such a general agent, tliougli clotlied with the 
power to contract debts and borrow money on the credit of the 
corporation, has no power, in virtue of such an agency merely, to 
make a mortgage on the property of the corporation, real or per- 
sonal,^ An agent appointed by the directors of a corporation to 
superintend and carry on its business, has no power, as such 
agent, to pledge or mortgage the machinery used by tlie corpora- 
tion for tlie security of a loan.® A director may act as the agent 
of a corporation, with the knowledge of the board, and independ- 
ently of his duties as directoi^, and his acts will bind the corpora- 
tion.^ Corporations may be bound by contracts of their general 
agents clearly within the scope of their employment, hut no fur- 
ther.® The general agent of a corporation is not authorized to 
give its note for a debt due from a previous unincorporated com- 
pany to which the corporation succeeded.® An agent of a cor- 
poration, performing the daily routine of his business, under the 
supervision and control of a board of directors, would not be 
authorized, as agent, to create a lien upon the entire property of 
the corporation to secure advances of money to it.’ Managing 
officers of a corporation may, without an express delegation of 
power, or a formal resolution to that effect, employ attorneys to 
represent the corporation in litigation, or for counsel in its busi- 
ness affairs,® The general agent of a corporation organized for 

lished by the letter of authority and ** Holmes Board of Trade, (18S3)81 
the course of dealing between the Mo. 137. 

parties, the [bank], in the absence of ®Odiorne Maxey, (1816) 13 Mass, 
notice to the contrary, or of facts to 178. 

put it upon inquiry, had the right to White Westport Cotton Manu- 
assume that the acts of the agent in facturingOo., (1822) 1 Pick. 215. 
this connection were what they pur- Whitwelli?. Warner, 20 Yt. 423. As 

ported to bo, viz., in the execution of to power of managingageuta, see Stow 
bis power as agent. The [bank] was, a. Wyse, 7 Conn. 214, 219; Ilawtayno v, 
therefore, entitled to credit for all Bourne, 7 Meea. &W* 696; Life Fire 
moneys drawn by the agent in the Ins. Co, v. Mech. Fire Ins. Co., 7 
ordinary course of the business and Wend. 81; Knight c, Lang, 4 E. D, 
apparently within the scope of his Smith, 381; Benedict Lansing, 5 
authority as agent,** Denio, 283; Torrey Dustin Monu- 

1 Stokes®. Hew Jersey Pottery Co,, ment Assn., 6 AHen, 329; Despatch 
(1884) 46 N. J. Law, 237. Line of Packets Bellamy, 12 H. H. 

* Stow®, Wyse, 7 Conn. 214; 0. &H. 20{>, 228;Luse®. Isthmus Transit By* 
B. E. Go. ®. James, 24 Wis. 388. Co., 6 Oreg. 122. 

Despatch Line of Packets Bel- « Southgate ®, Atlantic & Pacific E.. 

lamy Manufacturing Co., 12^. H. 206. R Co., (1876) 61 Mo. 89. 
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purchasing timber land, converting the timber into lumber and 
selling it, and for carrying on a trading establishment, has an 
implied power from the nature of his business to give tho nego- 
tiable note of the corporation in payment for labor in getting out 
such lumber.’ 

§ Up. When the authority ol a general agent will not be 
implied. — A corporation engaged in a mining business in Michi- 
gan had its financial office in Ngav York. Its general agent in 
Michigan was a(*eUh1omed to indorse the company's paper for 
collection or discount, and to draw on tliotimsurer in New York 
for the current needs of the corporation, and his drafts wore duly 
paid. He executed several notes m the name of the corporation. 
In an action upon those notes it was liekl by the Supremo Oourt 
of Michigan that a general agent, witliout being specially 
empowered so to do, had no authority to make notes in the name 
of his principal. Also that the facts stated above as to what he 

* Tappan Bailey, (184‘^) 4 Met 539. Jury, 44 La. Ann. 863; b. o., 11 So. 
As to power of officers and agents to Kep. 286; Smith r. Car Heater Co,, 64 
nittko contracts, see Blanding t). Da- Hun, 639; Q-lover r. Lee, (1891)140111. 
venport,!. & D. B, Co., (1894) Iowa, 102; w. c., 29 N. E. Rep. 680; Mat*<on 
63 K. W. Rep. 81; Cuman i\ Delaware />. Alloy, (1802) 141 111. 284; s. a, 81 K. 
Ai O. R Co., 188 N. y. 480; a c., 31 E. Rep. 419, affirming 41 111. App. 72; 
N. E. Rep. 201; National Cordage Co. Hamm ?». Drew, 83 Tex. 77; Johnson 
i\ Pearson Cordage Co., 55 Pod. Rep. p. Switch Co., 59 K. Y. Super, Ct. 
812; Huntsville Belt Line & M. S. Ry. 169; Roeh p. Association, 187 III. 497; 
Co. v, Corpening, (1892)97 Ala. 681; s. s. <\, 27 N. E. Rep. 530; Bank of At- 
c‘., 12 So. Rep. 295; Moore k IL tieat^Manufg. Co.,49nun, 606; Bank 
Guns & Sons* Manufg, Co., (1892) 118 of Yolo c. Weaver, (Cal. 1898) 31 Pac. 
Mo. 98; H. 0 ., 20 S. W, Rep. 975; Nich- Rep. 160; Tradesmen’s Kat. Rink v. 
ola p, Scranton Steel Co., 187 N Y. Lumber Co., 64 Ilun, 635. That offl- 
471; 83N. E. Rep. 561; Tcitig Boos- cersof a corporation are special and 
nnm, 12 Mont. 404; s. c., 31 Pac. Rep. not general agents of the corporation, 
871; Thompson ?>. Stanley, (N, Y. and their powers being limited by the 
Super. Ct. Spl T. 1892) 20 N. Y. charter and by-laws, .see Adriance r. 
Supp. 817; Chemieal Nat, Bank p, Roome, 52 Barb. 899. As to their 
Wagner, (Ky. 1894) 20 S. W.Uep, 585; power to bind it within tho scope of 
Levey ®. New Y^ork Central & Hudson their authority .see Ah^xaiuler -w.Brown. 
River R. Co., 24 N. Y*. Supp. 134; 9 Ilun, 611. As to power of an agent 
Humes 'e. Deeatur Land Improvement of a joint-stock corporation formed 
& Furnace Co., (1898) 98 Ala. 461; s. c., under the laws of Connecticut, see 
13 So. Rep. 868; Tuller a Arnold, Wood Wiley Construction Co,, 
(Col. 1894) 33 Pac. Rep. 445; Reynolds (1887) 56 Conn. 87; s. o., 13 Atl Rep.. 
& Henry Construction Co. r. Police 137. 
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was accustomed to do in tlie business could not imply authority 
in him to make such notes.^ 

§ 120. Power of officers generally. — Where persons are 
named in the statute of incorporation who may bind the corpora- 
tion, no others can act as the agents of the corporation in the par- 
ticulars designated in the statute.^ While the records of a cor- 
poration are tlie best evidence as to who its officers are, it may be 
shown by parol that one was an agent of the corporation and 
what his duties as sucli were.^ Powers may l>e conferred upon 


^ New York Iron Miue v. First 
National Bank of Negaunee, (1878) 39 
Mick. 644. OooLTSY, J. . in the opinion, 
said upon the subject: **Jt was not 
disputed by the defense that the cor- 
poration had power to make the notes 
in suit. The (^iK^btion was whether it 
had in any manner delegated that 
power to [its general agentj. We 
cannot agree with the plaintiU that 
the mere appointment of general agent 
confers any such powci’. * In 

McCullough ®. Moss, 5 Denio, 567, the 
subject received careful attention, and 
it was held that the president and sec- 
retary of a mining company, without 
being authorized by the hoard of 
directors so to do, could not bind the 
corporation by a note made in its 
name. Miirmy®. East India Co., 5B. 
& Aid, 204; Benedict v, Lansing, 5 
Denio, 283, and The Floyd Accept- 
ances, 7 Wall. 666, are authorities in 
support of the same view. The phiin- 
ti£, then, cannot rest its case on the im- 
plied authority of the general agent; 
the issuing of promissory notes is not 
a power necessarily incident to the 
conduct of the business of mining, 
and it is so susceptible of abuse, to the 
injury, anddndeed, to the utter de- 
struction, of a corporation, that it is 
wisely left by the law to be conferred 
or not as the prudence of the board of 
directors may determine.” Sec, also, 
Tripp Swanzey Paper Co., 13 Pick. 
298; Union Gold Mining Co. e. Rocky 


Mountain Nat. Bank, 1 Colo 531; 2 
Colo. 565, 570; In re German Mining 
Co,, 19 E. L & E. 590; Hawtayne r. 
Bourne, 'll M. & W, 595; Cai’penter i\ 
Biggs, 46 Cal. 91; Lawrence v. Geb- 
hurd, 41 Barb. 575; Sewanee Mining 
Co. -D. McCall, 3 Head, 619; Silliman 
0 Fredericksburg, O. & C. R. li., 27 
Gratt, 120; Emerson a. Providence Hat 
Co, 12 Mass. 237; Hammond v. Mich- 
igan State Bank, Walk. Ch. (Mich.) 
214; Grover 6s Baker Sewing Ma- 
chine Co. V. Polhemus, 34 Mich. 
247, 249; Reynolds v. Continental Ins. 
Co., 36 Mich. 131; Lyell e. Sanbourn, 
2 Mirh. 109; Marquette & Ontonagon 
R. R. Co. Taft, 28 Mich. 289; Kal. 
Nov. Mfg. Co. D. McAlister, 30 Mich. 
327. As to corporations authorizing 
agents to make or indorse notes, see 
Olcott V. Tioga R. R., 40 Barb. 179; 
Melledge «. Boston Iron Co., 5 Oush. 
158; White®. Westport Cotton Mfg, 
Co.,1 Pick. 215, 219; Odiome®. Maxey, 
13 Mass. 178; Kelly ®. Fall Brook Coal 
Co., 4 Hun, 261; Sedgwick ®. Lewis, 
70 Pa, St. 217; Pahlman ©. Taylor, 75 
111. 629; Bird r, Daggett, 97 Mass. 
494; Bridgeport City Bank ®. Empire 
Stone Dressing Co., 80 Barb. 421; 
Central Bank Empire Stone Dressing 
Co., 26 Barb. 28, 

® Landers ®. Frank St. Meth, Epis. 
Ch. of Rochester, 97 N. T. 119. 

® Leekins ©. Nordyke &Marmon Oo., 
(1885) 66 Iowa, 471; s. o., 24 N. W. 
Kep. 1. 
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the officers of a corporation by a course of conduct of the corpo- 
ration with its officers and the public which they would not have 
as such officers but for tlie usages of the corporation.^ A corpo- 
ration will be bound by the acts of one of its officers performed 
at his office, and where tliey have been numerous and long con- 
tinued this justifies a presumption that they were done under 
instructions o E the managers of the corporation.^ Courts of equity 
will not interfere witli the actions of officers of corporations who 
may he vested witli discretionary powers by statute to correct 
more errors oE judgment, the power conferred not having been 
illegally nor uiiconscientionsly executed.® One owning a majority 
of the stock of a corporation cannot act for the corporation in 
selling leases, for instance, tliat it may own, unless specially 
authorized, as a corporation can only act through its officers or 
by expressly delegating power to otherfa.** One openly and 
notoriously exercising the functions of a particular agency of a 
corporation will be presumed to have sufliciont authority from 
the corporation to so act.® The authonty of an officer of a cor- 
poration to make a contract in its behalf may be inferred from 
the fact of the corporation’s knowing that he is making such 
contract, and that it availed itself of whatever benefit arose from 
the contract.® A corporation will be liable upon contracts made 
by its officers and agents with other persons if these officers or 
agents, in their negotiations, so act as to induce the persons with 
whom they make such contracts to believe that they are acting 
for the corporation, notwithstanding the fact that they were iii 
reality not acting tor it."' Officers of a corporation have no power 
to bind the corporation as surety for their private debts.® A 
coiqioration wdll not l)e bound by the release of a debt given to a 

* ‘Winsor^’, La Fayette County Bank, r. Billups, 35 Miss. 618; Parisli v. 
<1885) 18 Mo. App. 605. Wheeler, 23 N. Y. 494; Koyos ?>, & 

* Beers t). Phennix Glass Co„ li B. R. R. Co., 27 Vt. Ill; Bissell M. 

Bari). 358. S. & N. L R. K. Co., 22 N. Y. 258; 

® Philips Wickham, 1 Pai# 3 ;e, 590, Perkins c. Portlaml, 8aeo Ss Ports- 

^ Hopkins Roscclare Lead Oo., mouth R. R., 47 Me. 590; Barry p. 
(1874) 72 111. 37 3. Merchants' Exchange Co., 1 Ssmdf. 

® Singer Manufacturing Co. ». Hold- Ch. 280, 289; Goodwin Union Screw 
fodt, (1877) 86 111. 455. Co., 34 N. H. 378. 

* Chicago Building Society v. Crow- ^ Wilson Sewing Machine Oo, 
ell, (1872) 65 HI. 463, citing Bradleys Boyington, (1874) 73 III 684. 

Ballard, 65 HI. 418, 417» Buffi t^.Troy & ® Culver v. Real Estate Oo., 91 Pa. 

Boston R. R. Co., 86 Barb. 420; Ahby St, 367, 

30 
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debtor by one of its officers without authority.^ A corporation 
cannot be bound by the act of an officer in a case where he pro- 
fesses to represent only himself and to deal with the corporation 
as if he had no official relation to it.^ Under a resolution of the 
directors of a corporation, directing itb officers to use certain notes 
ill liquidating the liabilities of the corporation, the officers may 
give such notes as collateral security with the note of the corpo- 
ration itself ill payment of its debts.^ Tlie long usage of officers 
in issuing stock in exchange for the debt of a corporation for 
more than two years after the resolution of tlie board giving them 
the power had been rescinded, has been held to have implied an 
authority to make the exchange as effectually as an express reso- 
lution.^ A corporation will not be bound by the declarations of 
its secretary as to the amount due on a mortgage held by it unless 
it be shown that the secretary had authority to bind it.® 

§ 121. The same subject continued. — The president of a 
corporation will be authorized to purchase the materials to be 
used in the business of the corporation, and to borrow money for 
it and give its note for the money borrowed, by a vote of the 
directors clothing him with full power and control of its business.® 
Where a contract is one which the board of a corporation has 
power to authorize its president to make or ratify it after it has 
been made, the burden, if it is claimed to have been unauthor- 
ized, is on the corporation to show that it was not authorized or 
ratified by its board."^ A manufacturing corporation cannot be 

* Laud Co. V. Sloan, 109 Pa. St. can sanction or ratify. Forbes t). San 

532. Eafael T. Co. , 50 Cal. 310. As to a note 

* Winchester r. Baltimore & Siis- signed by president and secretary, sec 
quehanna R. R. Co., 4Md. 281. Duggan ?». Pacific Boom Co., (Wash. 

® Brookman i\ Metcalf, 5 Bosw. 1893) 34 Pac. Rep. 157. As to a presi- 
420. denPs authority, see Crowley i\ Gene- 

^Liohman Kew York & Erie R. see Mining Co., 55 Cal. 273; Union 
R. Co., 2 Sandf. 39. Mui. Life Ins. Co. v. White, 106 DL 67. 

® Johnston e. Building Associa- '^Patterson e. Robinson, (1889) 116 
tioa, 104 Pa. St. 894. N. Y. 198; s. c., 22 H. E. Rep. 872; 

® Oaatle Belfast Foundry Co., 72 citing Bank of Vergennes t?. Warren, 
Mo. 167. What is within the scope of 7 Hill, 91; Qillett Campbell, 1 Den. 
the business intrusted to a president of 520; Elwell v. Dodge, 83 Barb* 336; 
a corporation. Seeley e. San Jose In- Chemical Rational Bank e. Kohner, 85 
dependent Mill <Sf Lumber Co., (1881) R. Y. 189, 198; Smith Hull Glass 
59 Cal. 22. What kind of a tiansaction Co., 11 0. B, 897, 920; Lee ^Pittsburgh 
a board of directors or stocliholdera Coal & Mining Co„ 56 How. Pr. 378; 
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bound by a contmct of one wlio is a stocklioldei' and director and 
overseer of i>art of its business, to aid in the extension of a rail- 
roa<l.^ The treasurer of a savings bank, by virtue of his office 
merely, has no implied authority to transfer to a purchaser a 
promissory note belonging to the bank.® A vote of a newly- 


iiflirined in 75 N. Y, 601. See, also, 
Pattoson V Ongloy Electric Co., (1805) 
87 lliin, 403; s. c., 34 N, Y* Supp, 309; 
<‘iting Jourdan Railroad Oo., 115 N. 
y. 381; s. a, 33 N. E. Rep. 153; Oakes 

Water Co., 143 N. Y. 430; s. c\, 38 
H. E, Rep. 461. 

1 New Uaveu & Nortbampton Co. i\ 
Hayden. (IW) 107 Muss. 535. As to 
aiithority of offieors to make contrnets, 
see Bilker llarpster, 43 Kilns. 511; a. 
o., 23 Puc. R(‘p. 415; Western Union 
Tel. Co. i\ Yop-al, 118 Ind. 248; B. o., 
30 N. E. Rep. 333; Read e, Buffum, 
79 Ciil. 77; a, c., 31 Pac. Rep. 555; 
Eureka Iron Works e, Bresnahan, 00 
Mich. 333; s. c., 37 N. W. Rep. 531; 
Merrill i\ Consumers* (*oal Co., 114 N. 
y. 310; s. C., 21 N. E. Rep. 155. 

“llolden A Upton, (1883) 134 IVIass. 
177. As to what authority, ex officio, 
an ollicer has, see Funnel’s’ Bank r. 
McKee, 3 Barr, (Pa.) 318; Ilallowell 6s 
Augusta Bank p. Hamlin, 14 Mass. 178, 
180; Crump A UniU‘d States Mining 
Co., 7 Gratt 333. Where it would not 
be assumed that tlie treasurer of a 
board of trustees of a eorporatioii had 
no authority to make an iiKiorsement 
upon a note. Sayers r. First Naiional 
;^nk, (1883) 89 Ind. 330. In Blake v, 
Holley, 14 Ind. 383, it was held that a 
corporation might authorize its pi’oper 
olhoer to assign a note by delivery, 
and perhaps it would he within the 
general powers of officers of a railway 
corporation to assign, in such manner 
as they might deem expedient, its 
ehoses in action. In Scliallurd v. Eel 
River Steam Navigation Go., (1886) 70 
Cal. 144; r, o., 11 Pac. Rep, 590, it was 
held that a mortgage executed in the 
name of a corporation by its president 


and secretary and having the corporate 
seal attached, must be presuun^d to 
have been evccuted in pursuance of a 
duo authorization to such officers, and 
the hurden (jf proof was on the cor- 
poration to show the contrary. Also, 
that where thf‘ dr<Mmistanc<‘s sur- 
rouiiiling the e\o<-ution of the mort- 
gage .showed the existence of proper 
resolutions of authorization and sup- 
poried the preaumplion of its authori- 
tative execution as shown by affixing 
the corporate seal, and the signal iir(‘H 
of the propca* ofilceis, the mere fact 
that such resolutions did not appear 
in the proper book of the corporation 
was not sufficient to disprove their 
existence and inialidato the mortgage. 
See, also, Southei n California Colony 
Association a Bustamente, 53 Cal. 
193-190, Where acts of officers and 
agents in making contracts have been 
held to bind the company. Powder 
River Live 8tock Co. a Lamb, (Neb. 
1894) 56 N. W. Rep. 1019; Greig r. 
Riordan, 99 Cal. 316; b. c., 33 Pac 
Rep. 913; C^arrigan r. Port Crescent 
Imp. Co., 6 Wash. 590; s. c., 31 Pac. 
Rep. 148; Oro Mining 6s Milling Co. 
A Kaiser, (1894) 4 Colo. App, 319, 
s. 35 Pac. Rep. 077. Agreement 
of officers that will bind a corpora- 
tion. Outterson c. Fonda Lake Paper 
Co., 60 llun, 639; b. c., 30 N. Y. 
Supp. 980. When a note signed by 
the president, secretary and two direct- 
ors will be held to be the note of the 
corporation. In ro Pendleton Haul- 
ware & Imp. Co., (1893) 31 Ore. 830; 
s, c., 33 Pac. Hep. 544. See, also. 
Reeve ?>. Bank, 54 N. J. Law. 308; 
Davis A Lee Camp No. 1, 0. V* (Va. 
1894) 18 S, B. Rep. 889; Cross r. 
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formed manufacturing corporation contemplated the payment of 
royalties to and the purchase from an existing corporation in 
addition to tools and material of all the other personal estate of 
said corporation, giving in payment therefor ” a certain number 
of shares of stock in the new corporation to be issued to the 
president of the old corporation as trustee for the parties in 
interest, any balance of such shares remaining after paying the 
liabilities ” of the old corporation to be issued to the treasurer of 
the now corporation. A written contract, purporting to be made 
between the two cori^orations, was signed by their presidents, 
who were the principal creditors of the old corporation, by which 
the new corporation, in consideration of the transfer of all the 
stock, tools, materials and machinery of the old one, and of its 
agreement to license the new one under all its patents, agreed to 
pay, besides royalties, all the debts of the old corporation. No 
director or stockholder of the new corporation besides the presi- 
dent, knew anything of the particulars in which the contract 
departed from the terms of the vote. The Supremo Court of 
Massachusetts held, in an action on the contract, that there was 
no evidence for a jury of the authority of the president of the 
new corporation to make or sign the contract or of its ratifica- 
tion.^ A corporation cannot be bound by a contract made by a 
promoter of the corporation in obtaining a subscription of stock 
before the organization of the corporation. But after its organi- 

Anglo-American Banking Co. (1894) mary A. 0. B. d. Martin, 89 Kans, 
79 Hun, 424j s. c., 29 N. Y, Supp. 750; s c., 18 Pac. Rep, 941; Orifath 
960; Merchants & Parmers’ Bank v, Chicago, B. & P, R. Co., 74 Iowa, 
Hervey Plow Co., 45 La. Ann. 1214; 85; s. c., 86 N. W. Rep. 901; Mer- 
s. 0 ., 14 So. Rep. 139; Prindle v. chants' Nat. Bk. of Chicago v. Detroit 
Washington Life Ins. Co., 73 Ilun, Knitting & Corset Works, 68 Mich. 
448; s. c , 26N, T, Supp, 474; Pren- 620; s. c., 86 N. W. Rep. 696; New 
tice United States & Central Ameri- York, P, & N, Ry. Co. Bates, 68 
can Steamship Co., 58 Fed. Rep. 702. Md. 184; s. c., U Atl. Rep. 705; Getty 
Whether or not the acts of oflacers or v. 0. R. Barnes Milling Co,, 40 Kans. 
agents bind the corporation. Stanley 281; s. c., 10 Pac. Rep. 617; East 
0 , Sheffield, L, I. ^ 0. Co., 83 Ala. Rome Town Go, -o. Brower, 80 Ga* 
260; s, o., 4 So* Rep. 34; Whitaker 0 . 258; s. 0 ., 7 S. B. Rep. 273; Bank of 
Kilroy, 70 Mich. 686; s. 0 ., 38 N. W. Attica 0 . Pettier Stymus Mfg. Co., 
Rep. 606; Little 0 . Kerr, (N. J.) 14 49 Hun, 606; a. c., 1 N. T. Supp. 
AtL Rep. 618; TempUn 0 . Chicago, B. 488. 

& P, R. Co., 73 Iowa, 648; s, c., 35 N. * Bi-spool Sewing Machine Co. 0 . 
W. Rep, 684; St. Louis, Port Scott Acme Manufacturing Co., (1891) 163 
& W, R. Co. 0 . Grove, 39 Kans. 731; Mass, 404. 
s. 0 ., 18 Pac. Rep, 958; Topeka Pri- 
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zation tlie corporation may ratify it and be estopped from deny- 
ing its liability upon such a contract.^ 

§ 122. Power of directors — general rules. — The directors 
have control of the ordinary man/igement of a corporation,® JBut 
a corporation cannot be bound by the acts of individual directors.^ 
A. board of directors may, under thoir power to make by-laws, 
delegate their authority to a quorum composed of less than a 
majority of their number, notwithstanding a declaration in the 
charter of the corporation that its powers shall bo exercised by a 
board of directors, consisting of a specified number.^ A director 
who is perniittod to act as such after he has sold all his stock m a 
corporation is a director de facto^ and the proceedings of the 
board, in which ho takes part, are valid as to third persoiib.* 
To bind a corporation by an express promise, the individual direct- 
ors must be authorized ; otherwise they have no power to bind it.* 
A corporation will be bound by the action of its directors, though 
acting separately, if in the usual sphere of directors.’ The acts 

* Joy V, Manion, 28 Mo. App. 5r). tracted by tlio corporators before in- 
See Fawcett «. New Haven Organ Co., eorponition, see Hutchinson Surrey 
47 Conn. 22G, as (o the circumstances Consumers' Cas Light & Coke Associ- 
under which a contract made by a sec- ation, 73 Eng. C, L, 689; White v. 
retary and treasurer was held not to Westport Cotton Co,, 1 Pick. 216; hi 
bind the corporation. When contracts re The Independent Assur. Co., 30 L, 
made by oMcers arc not binding on J. Rep. (Eq.) 222. 
corporation. Banks New York ®Q-enGsee County Savings Bank r. 
Club, 68 Hun, 92; s. c., 22 N. Y. Michigan Barge Co., 62 Mich. 488; 
Supp. 727; Bank of New York s. c., 17 N. W. Rep. 790; 18 N. W. 
American Dock & Trust Co., (1H93) Rep. 206. 

70Uun, 162; s c., 21 N, Y. Supp, ® Lockwood d. Thunder Bay River 
406. For a full discussion on this sub- Boom Co., 42 Mich. 537; 4 N. W. Rep. 
joct, see Edwards o. Carson Water Co., 292. 

(Nev. 1893) 34Pac. Rep. 881. When ^Hoyt r. Thompson, 19 N. Y.207, 
authority of offic(*rs to indorse a note * Wile & Brickner Co. Roch- 
of the corporation is shown. National ester & K. F, Land Co., (1893) 4 
Bank of Battle Creek Malian, (1887) Misc. Rep. 570; 26 N. Y, Supp. 794. 
37 Minn. 404; s. c., 31 N. W. Bep. See, also, Despatch Line of Packets n, 
901; First National Bank of Rock Bellamy Mnuufg. Co., 12 N. H. 205; 
Island, Illinois, ®. Loyhed, (1881) 28 In re Mohawk «& H, R. Co., 19 Wend. 
Minn. 396; R. o., 10 N. W. Rep. 421; 135. 

Farmers* Nat, Bank of Valparaiso, ® Workhouse ®, Moore, 95 Pa. St. 
Ind., D. Sutton Manufacturing Co., 408. 

(1892) 62 Fed. Rep. 191; s. c., 6U. S, ’Foot t?. Rutland 55 Whitehall R. 
App. 812; 3 0. 0. A. 1, As to corpo- R. Co., 32 Vt. 633. 
rations not being liable for debts con- 



158 


POWER OF AGENTS ANE OFPIOEE8. 


[§ 122 


of a board of directors of a eorporatioiij cyidenccd by a written 
vote, as completely bind the corporation, and are as complete 
authority to its agents, as the most solemn acts done under the 
corpomtion seal.^ The power of directors to bind a corporation 
by their contracts may be exercised by a majority of the board. 
It is not necessary that all the doings of a board of dii^ectors 
should be entered on their records. The corpoivation will be 
bound by any verbal order or direction, in whicli a majority of 
the board concurs in relation to any matter of business intrusted 
to thcm.^ An act purporting to be the act of a board of directors 
at a meeting of such board may be presumed to be the act of a 
majority of the hoard, unless shown to the contrary,® Other 
circumstances proving the couseul, of directors to a contract, it is 
not necessary, to bind the corporation, that the records of the 
hoard should disclose a formal vote of the directors.^ The power 
placed by a charter in tlie directors cauiiot be limited by a by-law 
of a corporation/* A charter of a corporation providing that the 
president is entitled to all the powers and privileges of a director, 
and requiring seven directors to make a quorum, the president 
and six directors would constitute sucli a quorum.® In the 
absence of a special provision in a charter of a corporation upon 
the subject, loss than a majority of the board of directors have no 
power to transact business. Their acts are absolutely void and 
the corporation cannot ratify them/ That it is provided in 
a charter of a corporation that a majority of the directors pres- 
ent at a regular meeting would be competent to decide on all 
business, is not a declaration that a minority of the directors, 
however small, may act as a board/ There is no power in the 
directors ot a corporation to bind it by an agreement for extra 

*CampT}ell v. Pops, (1888) 96 Mo ^Nashua <& Lowell Railroad Oo. 
468; s. 0 ., 10 8. W, Rep. 187. Boston & Lowell R. R. Co,, 27 Ped. 

* Gram. Bangor House Proprietary, Rep. 821. 

(1835) 12 Me 864 InTrott Warren, * Union Insurance Co. u Keysor, 32 
(1834) 11 Me. 227 it was held that a N. H. 818; Oamphell t). Merchants 
contxaot, made by a minority of a & Farmers’ Insurance Co., 87 H. 
committee of a corporation, and not 86. 

assented to by a majority, nor by the *Banfc of Maryland i>. RudCC, 7 G, & 
copporation, was not valid. J. (Md.) 448. 

^Despatch Line of Packets d. BeL ’Price o. <3*. R. & L R. Oo., 
lamy llfeiim&otiiring Oo,, 12 F. H. IS Ind. 68. 
m parte WiBcocks, 7 Oow, m. 
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oompensation, not made at a meeting of tlie board.* Directors 
of a bank, ia case a deficit in tlie funds appears by the accounts 
of its (*a&liier, have authority to make a bettleinoiit with sncli 
officer.- A corporation having power by hs dmrtcr “ to make 
contracts in writing, aiid signed by the president and secretary, 
or by such other officer or officers as the directors may appoint 
for that pni’pose,” the directors may autliorize the president 
alone to sign for the company. Proof of the formal vote of the. 
directors giving him .such antliority ib nf)t neeobsary.* After 
seven years’ acquiebceu(*e by a cori>oratiuu in the lease of its 
property by its directors, something more niubt be shown tlian 
that it was execnited in excess of tlie powers of the directum 
before the lessee will be rerjuired to surrender the ])rofits he may 
have made upon it.* 

§ 123. Directors for the first yean — The ISIew York Court 
of Appeals has considered the ohje(*tions In the validity of a 
mortgage executed by a manufactm’ing(*orporation formed under 
the statute of 184S relating to Mich (corporations, that the persons 
acting as a hoard of directors for tlu» mortgagee were not, at the 
time of passing the resolution authorizing tlie mortgage, stock- 
holders of the company, and ^\ere, therefore* not qualified under 
the statute to act as such directors. Tlic court held the objec- 
tion not tenable, and Uri^ER, Oh. J., for 1 he court, arguendo^ said : 
**Tho provisions of the statute o, chap. 37, Laws of 1848) 
requiring the stock, property and concerns of such company to 
be managed by directors who shall rebpcctively be stockholders of 
the company, and who shall, £‘\cept the first year, bo annually 

’ftloystowu A; Gmiwburg Tiun- its by-laws to I be directors to manage 
pike Road Co Crarer, 45 Pa. St. all its prudeotial coneeins. 

386 Pneumatic Gas Co, v Berry, (1884) 

*FrankXort Bank© Johnson, (1844) 113 U 8 323, r e.,5Sup,Ct Rep. 536. 
24 Me. 490. The court said: “A court of equity 

Topping B. Bickford, (1863) 4 does not listen with much Ratisfaction 
Allen, 130. In Sampson v Bowdoin- to the complaints of a company that 
ham Steam Mill Corpoiation, 36 Me transactions were illegal which had its 
78, it was held that an action could he approval which were essential to its 
maintained against the corporation protection, and the benedta of which 
upon a document signed by its direct- it has fully received Complaints that 
ors in that capacity certifying that the its own directors exceeded their 
holder of it had previously advanced authority come with ill grace when 
a spedfied sum of money for the cor^ the acts complained of alone procured 
poration, under the authority given in its existence.” 
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elected by the stockholders, do not apply to the original organi- 
zation of a company formed under said act. The language of 
section 1 of the act, by express terms, makes the persons named 
in the certificate of incorporation as such, directors of the com- 
pany for the first year of its existence, and confers upon such 
persons full power to act as directois in the performance of any 
corporate duty after the filing ot such certificate. The corporate 
authority of such an (organization must, from necessity, be coin- 
cident with the inception of its corporate existence, and antedate 
the acquisition by it of property, or the issue of stock certificates 
representing such property. It is conceded that the persons 
passing the resolution were those named as directors in the origi- 
nal certificate of incorporation, and the purchase of the property 
in question was one of the first official acts of the corporation ; 
that the property thus purchased of the plaintiff furnished the 
basis of capital upon which their corporate stock was distributed, 
and that certificates for its entire amount in payment of such 
purpose were issued and delivered to the plaintiff simultaneously 
with the conveyance of the property to the corporation by him 
and the delivery to him of the mortgage. It is quite obvious 
that the statute cannot be made effective under any other inter- 
pretation, and it is a primary rule of construction to give some 
effect to the expressions of the legislative will, if consistent with 
a reasonable interpretation of its language. If its provisions be 
so construed as to require the existence of stockholders before 
there is a legal organization, it must necessarily defeat tlie cre- 
ation of any corporation under it, as it# is quite manifest that 
stock cannot he owned in a corporation which has itself no legal 
existence. The terms of the act providing for the appointment 
of directors for the fii’st year do not require such an interpreta* 
tion, and it is contrary to reason and settled rules of construction 
to ascribe to a statute such a meaning as will nullify its operation 
if it is capable oi any other interpretation/’ ^ 

§ 124. Directors de facto. — One who had been adjudged 
entitled to a premium on cattle exhibited at the fair of an agri- 
cultural society in Pennsylvania brought his action for its recoveiy. 
It appeared that certain directors of the corporation who had, in 
proceedings quo been adjudged not to be the legal 

* Davidson Westchester Gas Light Co., (1885) 99 N, Y. 668, 666, 668. 
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officers, had offered these premiuins, and the corporation defended 
on the ground that the acts of this hoard were not binding upon 
them, they not being directors dfjurp, Tlie findings of the triid 
judge were that this board of directors “ held the possession of 
tlie boohs of the corporation and the custody and control of its 
property, both porsonal and real. It was under their direction 
and management that the fair was held, and all purchases made 
for the purpose of holding the fair. They had custody also of 
all moneys paid as entrance fees, as well as all moneys received 
for admission. Tlio proiuiuiiis, for the recovery of Avhich these 
suits were brought, wore premia ms offered by this board of 
directors.’’ The judge held that the acts of the defaHo direelors 
were hijuling i^pon the coi*poration, which “was affii^mcd l>y the 
Supreme Court. ^ 

§ 125. Illustrations of the power of directors. — li is within 
the power of a hoard of directors of a manufacturing corpora- 
tion, clothed with authority to manage its concerns, to aidhorize 
the agent of the corporation to raise money for liis own Uvse by 


* Zearfoss t>. Farmers & Mechanics’ 
Institute of Northamptou Comity, 
(IS93) 154 Pa. St. 449; s. c„ 20 All. 
Rep 211. In the opinion 
it was said: *‘Contnicth entered into 
hy a corporation He facto arc binding 
after having been executed by either 
party. 2 Morawetz on Corp. 750, 
752. The act of an officer rfcjfhrfe is 
good whenever it concerns a third per- 
son who had a previous right or had 
paid a valuable consideration for it. 
Angell tVs Ames on Gorp. (11th ed.) 

287, 286, 299. An officer HefaeM 
is one whose acts, though not those of 
a lawful officer, the law, upon prin- 
ciples of policy and justice, will hold 
valid, so far as they involve the inter- 
ests of the public and third persona. 
State ». Carroll. 38 Conn. 449, Our 
own cases are to the same effect. 
Riddle d. County of Bedford. 7 S. 
& R, 386, 892; McGargell ?>. Hazle- 
ton Coal Co., 4 W, & S. 424-425. 
In the latter it was held that ‘a 
corporation may act by means of an 
21 


officer ile facto as full}’' and effectually 
as regards the public* and third per- 
sons us by an officer He jure,* in all 
mat tors within the* scope of the cori)o- 
nition’a ordinary business.” To the 
couteniion that there is u distinction 
between ik facto officers of public cor- 
porations and (k facto officers of prlvaltj 
corporatioub it w.a.s said: "While such 
a distinction api)ears to be recognized 
in some ol the cases tited and relied 
on hy [counsel], we are not convinced 
that it is sound. The weight of au- 
tliority, in this country csi)eci.illy, is 
decidedly against it. In the case of 
public corpoi'utions, the reasons for 
holding the acts of He facto officers 
binding on the corporations they rep- 
resent are doubtless .stronger than in 
the case of private coiporatious; but, 
to some extent at least, they are the 
same in both, differing only in degree.” 
As to a corporation being bound by the 
acts of its officers de facto, see Cahill v, 
Kal. Mut. Ins. Go., 2 Douglass, (Mich.} 
124. 



162 POWER OF AGENTS AND OFFICERS. [§ 125 

giving tLerefor a “ company note,” where this is intended as an 
advance or payment of the agent’s wages.^ Where full power to 
conduct tlie affairs of a corporation are by its clmrter vested in 
its president and directors, they have the right to authorize the 
president to indorse its notes.® The power to modify the terms 
of a guaranty of one corporation to another of a certain annual divi- 
dend on its capital stock, under an agreement between the two 
corporations, is in the directors and not in the stockholders of 
the corporation, and a coui’t will Jiot inter fore in case the board 
exercise tlie power fairly and in good faith.'^ The custody of the 
assets of a corporation may properly be placed with a managing 
director, and if he is allowed hy tlie corporation to hold himself 
out to the public as competent to dispose of its assets, tbe i)ubli<*, 
are entitled to presume that he has authority to dispose of them.'^ 
There being power in corporate authorities, and generally the 
directors, to compromise corporate debts, they can release a part 
of a subscriber’s liability in case there is doubt about it, for the 
purpose of securing the rest ; and a compromise of that kind 
will bind the stockholders of any new corporation to whieli tlie 
property and rights of the existing corporation may be trans- 
ferred, notwitlibtanding the fact that it cannot extinguish rights 
that have already been acquired by creditors/* In ease there is 
no restraint hy law or contract upon the ])ower of the directors 
of a corporation, they may make any disposition of the profits of 
its business deemed by themselves to be judicious.® A completed 
contract between a corporation and an individual for the sale of 
stock by the individual to the corporation could not bo proven by 
statements of individual directoi’s out of a session of the board, 
and nut accompanying any official act, and statoments made by 
them in debate while in session.’ The by-laws of a business cor- 
poration giving the directors authority to appoint a treasurer, they 
may do so without any formal meeting ; and, there being no pro- 
hibition in the charter or by-laws, may agree with the treasurer 
as to his compensation,® All business of a corporation relating to 

» Tripp Swanzay Paper Oo.»(1832) * Whitaker d. Grummond, 68 Mich. 

18 Pick. m. m; B. c., 36 N. W. Rep. 6^. 

•Merrick Trustees of the Bank of • Park Grant Locomotive Works, 
Metropolis, 8 Gill. (Md.) 84, 13 Stew, (N. J. Eq.) 114. 

•Plagg u Manhattan Ky. Ck),, 10 ’Peeki). Detroit Kovellgr Work^ 39 
Fed. Rep. 418. Mich. 813. 

* Walker a Detroit Transit B. Co., • Waite v. Mining Co., 87Vt, 608; 

47 Mich, 388; a. a* 11 N, W, Rep. 187. Waite d. Mining Co., 86 Vt 18. As to 
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the legitimate objects of its creation may be transacted by the 
directors without the sanction of the stockholders. Where it lias 
under its charter the power to borrow money and secure the same 
])y deed or lien on its real or personal property, or both, or bor- 
rowing money for the jiiirpose of forwarding the objects of the 
corporation is among the ordinary duties of the board of direct- 
ors, it follows that the hoard may secure the loan by deed or 
other lien. This is a part of the business transactions of a corpo* 
ration whi(ih has always boon i*egarded as within the province of 
the directors to perform.^ The stockholders of a corporation 
would he esto])ped t\> deny the authority of its directors to bor- 
row money and make a mortgage of the corporation’s property to 
^ecni*e tlie loan, c\en if they were not authorized to do so, if 
they ratify the action of the directors in (Electing the loan and 
mortgaging the property by approving the minutes of their pro- 
ceedings before the loan is eilecled, and afterward receive the 
beuetit of the loan and pay interest on it.® A railroad corpora- 
tion may be bound by its directors under tlie powers usually con- 
ferred upon them to pay interest on slock subscribed until the 
completion of a portion of its road.^ 

§ 126. More illustrations on the same subject. — The 
Supreme Court of Colorado has held that a proposition by the 
officers of a private corporation to pay a party $5,000 in the 
stock of the company for his services, if he would procure a loan 
of $15,000 for the Ubo of such corporation, or a proportionate 
amount of stock for a smaller loan, <luly accepted and acted ou, 
warranted the tiuding in this case of an agreement to pay such 
party, in the capital stock of the corporation, thirty-three and 
one-third per cent of any sum he could procure to bo loaned it ; 
also, that the officers acted in behalf of the corporation, although 
the president testified that the stock was to be furnished by the 
officers individually/ Directors authorized to receive subserip- 

contraots made by directors, see Fisher ^Arapahoe Cattle <& Land Co. i>, 
V. Gas Company, 1 Pears. (Pa.) It8, Bterens, (1889) 18 Colo. 534; s. c., 92 
Martin©. Kailway Co., 37 Leg. Int.l3S. Pac. Kep. 893. The court, in the 
* Wood V. Wlielen, (1879) 93 111. 153. opinion, discussed the question 
’Aurora Agr. & Iloii;. Society of whether the contract was within the 
Aurora ?>. Paddock, (1876) 80 m. 268. scope and authority of the ofaicers 
^Milwaukee & Northern Illinois H. making it and binding upon the cor- 
B. Co. ©. Meld, 12 Wis. 340. poration as follows; '*As wo have 
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tions for stock, payable such manner as the board of direct- 
ors should direct,” may receive payment in promissory uotes.^ 
Under the authority of the president and directors of a corpora- 


tion to manage the affairs of the 

already seen, the corporation was 
organized for the purpose of buying 
and selling lands, horses, cattle, etc., 
also all other business incidental to 
stock raising. [The president and 
secretary] were general oificers of the 
company, and must be presumed to 
have the powers usually conferred 
upon such officers. In addition to 
this, they were duly empowered to 
purchase the Gehhardt stock, etc,, 
[for which purpose the money loaned 
was to be used], and this authority 
jim>st be held to be as broad as the 
transaction. The power to purchase 
necessarily carried with it the power 
to obligate the company to pay, not- 
withstanding the fact that a by-law of 
the company forbade the contracting 
of any debt for the company except 
by order of the board of directors. 
Plaintiff was not a member of the 
company, and his rights cannot be 
affected by a by-law restricting the 
general powers of tho officers of the 
company, of the existence of which 
by-law he is not shown to have hud 
notice. Moruw.Priv. Corp. § 500; Ang. 
& A. Corp. 310, note a; Plint iK Pierce, 
09 Mass. C8-70; Royal Bank of India’s 
Case, L, R. (4 Ch.) 252; Maher City 
of Chicago, 38111, 266.” The question 
of the payment for services of the 
agent negotiating the loan in stock of 
the company also received tho atten- 
tion of the court in this case. They 
said, upon that question: It is not 
necessary that shares in a corporation 
be paid for in cash. It has been held 
that the managing officers for a cor- 
poration may, in their discretion, issue 
full paid-up shares for real estate, 


corporation they may make an 

labor and materials useriil in carrying 
on the corporate business. In fact, 
such payment may usually be made 
in money or its equivalent, and, if irf 
the latter, the transaction cannot be 
impeached for error of judgment on 
the part of the ofTicers of the company 
as to the value of the services or 
property. Good faith and the exer- 
cise^. of an honest judgment meet the 
requirements of the law. Moraw. Priv. 
Corp. §§426, 420; Hchenck Andrews, 
STM. Y. 133; Douglass o. Ireland, 73 N. 
Y. 100; Iron Co. ?». Drexel, 90 N. Y. 
87; Lorillard Clyde, 86 N. Y. 384. 
The [cases just cited] were all de- 
cided xmder the provisions of the act 
of 1853 of the state of New York, which 
act was amendatory to the provisions 
of a previous law of the state requir- 
ing that nothing but money should be 
received as payment for the stock of 
incorporated companies. By the 
amendment the trustees of such com- 
panies were authorized to purchase 
any property necessary for tho cor- 
porate business, and in payment 
therefor to issue stock * to the amount 
and value thereof/ Under this act it 
may now be considered as the settled 
doctrine in that state that tho trustees, 
in taking property, must exercise 
their discretion, and that their judg- 
ment as to the value of the property, 
and the necessity for it will not be in- 
terfered with, in the absence of fraud. 
Thus it is said in Sehenck Andrews, 
sujjra : ' I’hoy were tho agents in be- 
half of the company, for that purpose, 
and the discharge of their duty called 
for the exercise of their discretion and 
judgment (having reference and due 


^ Magee e. Badger, 84 Y, 247. 
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order retiinriug payment of an instMuiQui on tlio stock.^ A cor- 
poration cannot be held to have contracted unless by such agents 
or officers as have express or implied authority. Individual 
<lirectors have no power whatever to hind a corporation.^ A 
board oE dnoetors, when no express I’cstraiiit appears to have 
been imposed ujion it, may, in a case where a contract has been 
made between two corporations and circnnistanccs indicate an 
inability o?i tlie part of one party to tlio contract to fulfill the 
tornis of tlio agreement, com promise or adjust tlio matter between 
the two corporati<ms on a basis dispensing with full and coinpJeto 
perfo nuance.*^ 

§ 127. Illustrations of a lack of power in directors. — 

Direetors a enrporation cannot delegate their authority or any 
portion of it requiring the exercise of judgment and discretion, 
unless, as conferred upon tluun, tlio authority includes the power 
of subslilntiou in ex2)rehs terms, or by necessary implication.'^ 
Directors of a (Mnqmratioii liave iiu authority to sell the stock of 
the corporation at a loss sum than tlie 2>rieo fixed in tlio charter/''* 

regard to the 3 nltrc«;ts of those reprr- approjiriatc his property, and he, 
sented by them) in determining what nevertheless, be held liable to a con- 
should be bought, and the pri<*e to be tribntiou in favor of creditors, to the 
paid therefor. It caunot be properly extent of the stock issued for such 
claimed, in giving a construction to property, if a 3 U 17 should subse- 
the power conferred ou them bj^ tlie qucntly, and at an indefinite and un- 
amendatory act, that the properly limiled period thereafter, find that the 
puri'liased, and every part fln^reof, frustc<»s had, under n mistake, but in 
should be indispensable for the prose- an hone.st exerci.se of their judgment, 
cution of the inisiness of the company, concluded (*rroiieously either that the 
or that the sum alluw<*d therefor property w'as in fact, as disclosed by 
should be its precise, act mil, intrinsic .subsequent events, not absolutely in- 
value (and that to be deternimed by a dispensable, or actually worth tho 
jury), for the exemption of a stock- full sum allow^ed fur it.*” 
holder from the liability whielv the Union Turnpikes Co. i). Jenkins, 1 
original act imposed, in case the wdiole Caines, 381. 

capital was not actually paid in cash. * Lockwood Thunder Bay River 
Kuch a coaslruction would defeat the Boom Co., (1880) 42 Mich, 530, 639; 
evident object of the law, which adhered to in Hartford Ii-on Mining 
clearly was to encourage the forma- Co. r. Cambria Mining Co., (1890) 80 
tion of companies by the appropriation Mich, 491. 

of manufactories, mines and other » People ex rel. Content ?), Metropol- 
property, proper for their business, itan Elevated Ry. Co., 36 Ilun, 82. 
and at a fair valuation, instead of ^ Gillis r. Bailey, 21 K. H. 150. 
money as a capital therefor. No per- ® Oliphant Woodhurn Coal Min- 
son could be expected tc become a ing Co., (1884) 63 Iowa, 832; s. c.,19 
stockholder and pay his money or N. W* Rep. 212. On this point, seQ 
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Neither can they accept property for a stock subse^nptiou at a 
price largely in excess of its value.' And a subscriber who 
received the shares for such i3ropcrty originally, or a transferee 
of such shares with notice, at the suit of any one injured thereby, 
may bo» compelled to make up the difference in valuc.^ Directors 
of a coi’poration alone cannot increase the capital stock of a cor- 
poration unless expressly authorized. The general power to per- 
form all corporate acts wliich they may have refers to the ordi- 
nary business transactions of the corporation, and does not extend 
to a reconstruction of the body itsell or to an euJargcincnt of its 
capital stock,^ The subscriber to the stock ot a railroad eorpora* 
tion cannot be released from liis lialnlity for his subsf'ription by 
its directors.^ It is not wdthin the power -of officers of a corpo- 
ration to ratify an unauthorized act of their own.** No express 
promise of an individual director of a corporation, unless author- 
izod, will bind the corporation.” A parol contract made by the 
directors of a bank is not l)inding on the corporation/ The stock 
of a member cannot be relieved by the i)residcnt and directors of 
a corporation from forfeiture of its dividends by their advancing 
the money of the corporation to satisfy the conditions on which 
a forfeiture of dividends depends, as it is not in their power to 
do so.® The act of a president of a corporation, which the 
directors tljeniselvcs have no authority to perform, cannot be 
ratified by the directors.® Where a charter, while giving the 
<lireetors of a corporation the power to manage its stock, prop- 
erty and affairs, provides that tlie corporation should have the 
j)ower to assess the stockliolders in order to pay the corporation 
debts, its directors cannot exercise tlie power of assessment with- 
out authority from the corporation/® There is no power in a 

Sturges Stetson, 1 Biss. 24B, Fos- * Railway Co. AUerton, (1873) 18 
(lick Sturges. 1 Biss. S55; Mann Wall 283. 

Cooke, 20 Conn. 188; Fisk v, 0., R, I. ^Bedford Railroad Co. a. Bowser, 48 
^ P. R, Co., 53 Barb. 472, 518; O’Brien Pa. St. 29. 
u 0., R, I. & 1\ R. Co., 53 Barb. 508; Ilotchin v. Kent, 8 Mich. 526. 
Nense River Navigation Co. Com- ® Workhouse v. Moore, 93 Pa. St. 
miaaioners, 7 Jones Law (N. C,), 275. 408. 

' Osgood V. King, 42 Iowa, 478. ’ Iluglies Bank of Somerset, (1824) 

* Jackson Traer, (1884) 64 Iowa, 5Litt. (Ky,)45. 

469; B. 0., 20 N. W, Bep, 764. See •Marine IBank a. Biays, 4 H. & J* 
Bailey «. Pittsburg ConnoUsville (Md.) 388, 

Gas, Coal & Coke Co„ 60 Pa. St, 334; » Crum’s Appeal, 66 Pa. St. 474. 

Boynton Hatch, 47 N. Y. 225; Tali- Marlborough Manufacturing Co, v. 

madge v, Fishkill Iron Go., 4 Barb. 882. Smith, 2 Conn. 684. 
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(Uroctor or vico-prohideiit of a mnri'>jul poin])uny, by virtue 
ot Iiis ofiicoj to appoint agents to sell tlu' lainls or the timber on 
tlieni.* Without speeial auHiority, a (]ir<'etoi\ as such, (*annot 
luate notes biruling the <*orpoi’atiou.^ Tin* diiTotors of a rail 
Avay eorpoiTtion cannot give away its sti)(*k.'* A eoinniitiec of 
its directors, authorized by a railroad (-oi-poration to enter into a 
<‘ontraet for tlie eonstrnetlon of its ro,nd, after the contract is oxe- 
<iuted, wonld have no power tu modify tlie (*ontraei as originally 
made/ Directors, thongli they may (‘omjU’omihe an existing 
claim, liave no implied power to Jnak(* new agrecmenlh radically 
modifying previous agreiainmts wliicb they did )n>t make and 
liad no power to make/ The directors of a corporation liavi** no 
power tt> make a <lo!uition from, or nitsaj»propriat<* tin* funds of 
the c<»rpora 1 ion in \ iijatiou of the law.s and rnlts regulating its 
nil ale of ucthui/ 

^ 128 . When notes will be held to have been authorised 
by a board of directors. — Fu a (*ase in the federal (*ourt for the 
district of Kansas it wass urged that certain notes issued by a rail- 
road company wore in violation of n ))y-law of the company, 
whi(*li prohibited tin* giving of notes, bunds, bills aece]>tances, 
(‘tc., by the company uule^s ordered l)y the board of directors. 
Foster, J., said upon this that ‘‘|oiie| note was made by jm»sitive 
order of the board of directors, and by tin* president and secre- 
tary, as therein directed. Some by-law of the (*onij)any required 
notes to 1)0 made to the onler of the president and secretary. 
This is a more matter of form, and not uuitcrial. Tlie other notes 
were made [before the adoption of the by-lawj, and besides, the 
board of directors at their meeting [held aim* montlis before their 
execution], directed that orders bo drawn on tlie i*ompmiy for 
[their amount]. Orders are not nelos, hut that order of the board 
Avould, doubtless, liave been good for acceptances, which stand on 
the same footing as notes under tlie by-laws.'"^ 

^ Chicai^o <.\5 Korlhwcstcrn H. Cu. ?». 'Metr-opolitnii KUnuted Ry. Co. r>, 
.lames, 22 Wis. 194, Ahiuluitlan Ry. Co., (Spl. Term Bup. 

® Lawrence r. Gobhard, 41 Barb lf^84)14 Abl). lOS; <. c., 11 
575. Duly, 373 

®Tbornton St. Paul, etc., R. K. ^Prankfon Bunk r. .lolmson, (1844) 
Co., 6 K. y. Wkly. Dig. 309. 24 Me. 490. 

Western K. R Co. r. Bayne, 11 ’ Stewart n St. Louts, Fk B. W. R. 

Hun, 166. Co., (1887) 41 Fed. Rep. 736, in Wile 
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§ 129. Waiver by directors of their power to repudiate a 
contract. — The officers of a corporation being made subject by 
the ])y-laws of a corporation to its board of directors, provided 
the board elect to exercise such control, should the board for 
honic length of time rail to repudiate a contract made by the 
Miperiiitcudont and treasurer of the corporation, their failure so 
to act will he presumed to operate as a waiver of their power/" 

§ 130. Power of trustees of a corporation. — The trustees 
of a corporation have authority to outer into contracts for the 
j)ayincnt of money, under the corporate seal, in furtherance of 


& Urickner Co r. KochcsUT & K. F. 
Land Oo., (189^)4 Mi&c. llcp. 570; s. 
V., 35 N. Y. Kupp. '<94. where notes 
were given by the corporation to two 
of its (liroctors in payment for prop- 
erty purcliased fiom them, the resolu- 
tion to purchast* and to give the notes 
having been adopted at a directors’ 
meeting Avhen the vendors were pres- 
ent and were nocossary to constitute a 
(luonim, but they did not vote on the 
n^solutioii. it was held that though the 
tinnsaction wu«» voidable as botwetm 
the corporation and its directors, the 
notes M> given were valid in the hands 
of a bofui fide ])urchascr« who, before 
taking them, asked the corporation's 
s(‘cn*tary about them, and was in- 
formed that they had been authorized 
by the board of directors. The court 
iliatinguished People’s Bank r. Kt. 
Anthony’s Boman CatUoli(‘ Church, 
109 K Y. 518; H c , 17 N. B Hep. 
408, in that in that ( ase it appeared 
allirmatively that tin* oflieers who 
signed the note acted separately and 
not at a meeting of the board, and that 
there was no (‘orpnrate a< t a*> a basis 
of their authority so It) do. 

* Indianapolis Holling Mill Co, r. 
St. Louis, P. S. & W, H, (’ 0 ., 30 Fed 
Hep, 140, Afflrmtd in Indianapolis 
Rolling Mill a. St. Louis, Fort Scott 
& Wichita Railroad, (1887) 130 P. S 
356; 8. c., 7 Sup. Ct. Rep. 643, in which 
case the Supreme Court of the United 


Stales said: “The rule of law upon 
the subject of the disaffirmance or 
ratification of the acts of an agent if*- 
quired that if they had the right to 
distiflirni it they should do it promptly, 
and if after a reasonable time they did 
not so disaffirm it, a ratification would 
be presumed. In regard to this it 
appears that the bojird, when notified 
of what had been done by their agents, 
did not disaffirm their action at that 
time, but that the act or resolution of 
disaffirmance was passed about twi 
years after notice of the transaction, 
and that if the suit brought in thi& 
case can be considered as an act of dj^- 
affirmance, it came too late, as it was 
commenced some six months after they 
had knowledge of the release. It was 
stated in the somenhat analogous 
case of The Twin- Lick Oil Co. e. Mm • 
bury, 91 U. S. 693, ‘the authoi*tties 
to the jDoint of the necessity of lh<‘ 
exercise of the right of rescinding or 
avoiding a contract or transaction as 
soon as it may bo reasonably done 
after the patty, with whom that rigid 
is optional, is aware of the facts 'which 
gave him that option arc numerous, 
* # * The aiore important art «h 
follows; Badger ?). Badger, 3 Wall 
87 ; Harwood Railroad Co., 17 Wall. 
78 ; Marsh r. Whitmore. 31 Wall. 178 * 
Yigers a. Pike. 8 Ch & Fin. 650 1 
Wentworth p. Lloyd. 83 Beav. 467; 
Follansbe Kilbreth, 17 HI 633: a 
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the business of the eornorationJ A eori)oration may be bound 
by the eontraet of a noard of trustees holding their oJfHco under a 
judicial decision declaring their title to the olSco. And tlie coi* 
poration will not be relieved from its liability by a subsequent, 
reversal of this decision on appeal.^ Under the law of California 
empowering the trubtees of a corj)oration formed under the 
general laws of that state, to levy and collect, for the purpose of 
paying exj>enses immrred in the management of the corporation's 
business, assessimuits upon the capital stock of the corporation 
not to exceed live per cent of such cajutal stock, provided no 
previous asrftvsmeiit- tlien remained unpaid or uncollected,’^ such 
trustees, when* the expeiibes incurred in the management have, 
largely e\e(»(»ded ten tlioiiband dollars, niay levy mid collect siicli 
assessments u])on the stock as will pay those expenses, notwith- 
standing u l)y-]aw <d* the corporation limiting t lie amount of the 
indebtedness tiioy may incur to ten thousand dollars.* It is nut 
beyond the power of tlie trustees of a secret society \estc<l witl) 
general power to manage its property, to lease the lodge room to 
another society for use one night in each week/’ 


131. Power of officers of a corporation to employ attor- 
neys. — Attorneys and ecnmsellors may he employed by the man- 
aging olHcers of a <*orp(n*ation without any s])ecific authorization 
to that ellcct by foiaual resolution of the hoard of directors.® 


05 Am. Dec. 091.* See, also, tTold 
Uo. ?\ I^atioual Banfc, 90 U S. 
040 j Law t. Cross, t Black, 53»‘?.” 

* Clark r. Furmers* Woolen 
fa<*1uring Cu , 15 Wend. ‘350. 

®Ebinigh i\ German lUdorined 
OUureh, 3 E. 1>. Smith, 00. 

3 Pub. Laws Cal 1804, 4&l 

* Sullivan r. Trinnlo Gold & Silver 
Mining C'ompany, (1806) 29 Gal. 585. 
y * Phillii> i\ Aurora Lodge, Ko. 104, 
T. O. G. T., (1889; 87 Iiid. 505. See 
Miller i\ Chance, 3 Edw. 399, where 
it was held that a mortgage executed 
by five of nine chosen trustees might 
be presumed to have been executed 
With the concun’onoe of a majority of 
the board. Under what circ*umatanccs 
an executive committee appointed by 
a board of trustees of a manufacturing 

22 


coiporatloii may make a eontraci. und 
tlnir pouer to draw the money an 
eh(‘eks issued in payment under such 
eoutmcl, see Sheridan Elect rie Light 
Co. i\ Ohatlinm National Bank, (1891 ) 
m N. Y. 517; s. c., 38 K. K Kep. 467 
*' Western Bank of Missouri a Gils- 
triip, (tSJO) 45 Bio. 419. The Appel- 
late Court of Missouri, in a case where 
one of the contentions was that no legal 
authority to prosc'cule the suit on be- 
half of the corporation was shown, 
stiid: “ The law in this state is settled 
by a course of uniform adjudications 
that no formal resolutum of the board 
of dire<‘tors is prerequisite for the em- 
ployment of counsel for a corpora- 
tion. Western Bank v Gilstrap, 45 
Bio. 419; Southgate r. Railroad, 6t 
Bio. 89, Thompson r. School District, 
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§ 132, When officers may use bonds as collateral. — A 
iiiaimfaeturing corporation liaviiig been placed in tlie bands of a 
roeciver in Soiitli Tarolinaj the master having found eeriaiii boadt- 
in the hands of creditors to liave a priority of Jien, and liis iH‘p<jrt 
having been (‘onfinned, application was juade upon ilu' ground of 
nowly-diseoverc<l evidence wliicli it was claimed wonkl show dial 
tlio resolutions of tlie board of directors authorizing the ihsiie of 
these bonds did not authorize such use of them as bad been made 
with those particular creditors for an opening and recommitting 
of the report of the master. Upon the merits of the application 
iho trial judge said it must fail, and gave those roahons : Tlie 

purpose with which the bonds in (pieslion Avere issued declared 
in the preamble of the resolntions authorizing them to be ‘ to ])ro. 
vhle commercial capital for the proper management of the busi- 
ness of the company.’ This was to be accomplished })y Ihe sale 
of the bonds or by their use as (*ollaterals. In the course of busi- 
ness it became necessary to raise money to buy cotton and to pay 
the employees of the mill or to stop. An application was then 
made to the bank * and the resident directors to ad vaiice 

71 Mo. 495; Holmes ». Boarrt of Trade, ployed attorneys by tlio year aiul paid 
tSl Mo. 137. In the last (‘use eit('d them in its stock; that the contniet 
Judge Houon says: ‘Acoutruet for had been made by tlm prcskleiil, vitli 
legal services may bo made by the the approval of the board of directors, 
tacit or implied contract of the board and that plaintilf rendered tlicKervicc'fi> 
of directors,’ and in Thompson i\ t*allcfl for hy his contract wilh tin 
School District, Judge Kukb- knowledge of ih(‘ directors. The New 

WOOD says: *Of course, if we ctm- Vork Court ot Appeals held that the 
cede the power, without fonnnl reso- evidemw* was sutilcicnt to warrant a 
lution, to employ an uttoriicy, the lindiug that tin* contract was approved 
usual results of such employment -will of or acquiesced in by the directors, 
follow as ii necessary conseciuence.’ As to a president’s authority or that of 
The question in that case was ^Yh(*ther other otficors to employ counsel, etc., 
the entry of the appearance of the cor- see Pottc^r New York Infant zVsylum, 
poration as a party defendant hy at- 44 Hun, 307; Insurance Co. c. Oaldey, 
torncy was duly authonzed.” Pjv.'yi- t) Paige, 490; Hank ??. Bank, 10 Wall, 
dent Mining & Milling Co. Ooquard, 604; Root r. Olcott, 42 Hun, 53(k 
(1890) 40 Mo, App. 40, 48. MeiTill e. Hider Life Haft Co. i\ iloiieh, 97 N. Y. 
(^onsumers^ Coal Company, (1889) 1 14 378; Bi’idcnbecker a. Lowell, 33 Barb. 
N. Y, 216, was on action of an attor- 9; Chemical Bank' v, Kohner, 8 Dal}', 
ney against a corporation to recover 530; Bank v. Butchers’, etc., Bank, 26 
shares of its stock to which he alleged flow. Pr. 5; Hooker a. Eagle Bank, 30 
he was entitled for services for one N. Y. 86; Peterson c. Mayor, etc.. 17 
year under a contract made wilh its N.* Y. 449; Mumford d, Hawkins, 5 
president. It appeared that the corpo- Deuio, 865. 
ration hud from Its organization cm- 
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the money needed, and to hold the honds collateral f^eeurity 
until they could be sold outright. This arrangement was made 
and tlie money advanced, and the bonds deposited as collateral 
security with the bank and the resident directors. This * 

was done with the full knowledge and consent of the board of 
directors, and the money used to carry on tlie mill, and all this 
was done before the bonds were taken by '•* ^ the j)riiiei- 
pal moving creditor.” He then refers to certain affidavits made 
in the ease and said : If true, thou there has been no improper 

or unauthorized use of said bonds, and if they were not ple<lgo(l 
by resolution of the directors duly assembled, the company, with 
their knowledge and approval or gratification (ratification?], liave 
received the benefit of the money advanced on the said bonds, 
and the transaction, in law or equity, must stand as against the 
sai<l company and all creditors.”^ Tlie Supreme Oourt affirmed 
this judgment, refemng to the action of the judge in tlieso 
words : There can be no doubt whatever tliat one of tlu^ pur- 

poses for which the bonds were issued was to raise money to (-con- 
tinue the running uf the mills, and there is quite as little that 
upon application [the creditors whose claims were preferred by 
the master] did advance largely for that very purpobo. Debts 
were pressing, two of the directors were absent from the state, 
non-residents, and a majority, the other six, authorized, infor- 
mally, it may be, these lionds to be held by [them] as collateral 
security for advances made by them, as was done in the ease of 
other advances, and upon the faith of this transaction the advan- 
ces were actually made and used to the relief of tJio company. 
Under these circumstances it seems to us that the circuit judge 
did not abuse his judicial discretion in holding [as he did].’’ 

§ 133. When the execution of a note is not authorized. — 
In a Nevada case, where tUo execution of a note by a president 
and secretary of a corporation was held to have been unauthor- 
ized, the Supreme Court further held that where information uf 
such act was not communicated to the trustees as a board, th(^ 
trustees could not be held to have ratified tlie act by reason uf 
the knowledge of a majority thereof acquired while acting as 

’ Hubbard Caraperdowu Mills, * Citing Ketobum r, Duncan, SS U. 
(1887) m S. 0. 581, 584; s. c., 2 a E. H. 659; Olafim a. South Carolfna li. Ji. 
Rep. 576. Co., 8 Fed. Rep. 118. 
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president and secretary ; also that the fact that the secretary made 
out a statement of the debts of the corporation in gross was not 
sufficient to give the stoeklioldors notice that an unauthorized 
note was inchnled therein, so that by their inaction they should 
be lield to have ratified it, or to be estopped to deny its validity.^ 

S 134. Execution of promissory notes and transfer of 
choses in action. — Anthoi*ity to execute and issue promissory 
notes of a corporation need not be expressly given to its officers 
l^y the by-laws of the corporation or by formal resolution of its 
i)oard of directors.^ Such authority may be inferred from the 
acquiescence of the corporation in or its recognition of the acts 
of its accredited officers in tlio regular course of tho authorized 
business of the corporatiou.*"* A note executed by an agent of a 
manufacturing corporation will not be presumed to have been 
authorized by the corporation. To render such a note valid 
against the corporation the powers of the agent must be shown.^ 
Tho officers of a corporation have no power to authorize the exe- 
cution of a note as surety for another in respect to a matter having 

* Edwards ?). Carson Water Co., the unauthorized acts of his or its 
(Nev. 189a) 34 Pac. Rep. 381. 8ee, agents, every detail of the tr^insac- 
also, Hotchin v, Kent, 8 Mich. .*>27; lion must have been made known to 
Dabney ?). Stevens, 40 How, Pr, 314, the principal. If, after obbxining such 
Story Ag. ^ 243; Howell i>. McCrie, knowledge, the principal fails to act, 
3fi Kans. 652; a. c., 14 Pac. Rep. 257; long and continued silence will be 
CJomhs fl. Scott, 12 Allen, 496; Mallory deemed an approval of the act, and 

Alallory Wheeler Co , 61 Conn. 141; such i-atification relates back and is 
a. c,, 33 Atl, Rep. 708, Despatch Line equivalent to a prior authority to 
of Packets A Bellamy Mfg. Co., 12 N. make the contract.” Citing 1 Dan. 
H. 205, 232; Lyndon Mill Co. », Lyndon Keg. Inst. §§ 316-319; Stark Bank ik 
Literary <& Bibli(‘al Inst., 63 Vt. 581; United States Pottery Co., 34 Vt. 144, 
s. c., 22 Atl. Rep. 577; Owings «. 146; Story on Agency, § 239, Bank 
Hull, 9 Pel, 620; Bohm r. Brewery Jones, 18 Tex. 816; Smith p, Tracy, 
Co., (1890) 16 Daly, 80; s. c , 9 K. Y. 36 K, Y. 79, 82; French O’Brien, 53 
Supp, 515; Murray v. Lumber Co., How, Pr. 394, 398; Combs v. Scott, 13 
143 Mass. 250; s. 0 ., 9 N. E. Rep. Allen, 493, 497, See, also, Yellow 
634; Utzhugh iJ, Laud Co., 81 Tex. Jacket Silver Mining Co. ®. Stevenson, 
BIO; R, c., 16 S, W, Rep. 1078; Dedham 6 Kev. 224, 228; Hillyer a. Overman 
Institution for Savings a. Slack, 6 Silver Mining Co., 6 Nev. 51, 65. 

Cush. 408, 411. The Kevada court ® First National Bank of Hannibal 
in Edwards Carson Water Co., a. North Missouri Coal Co., (1886) 86 
mpra, give this as their understand- Mo. 125. 
ing of the law upon this subject; «Ibid. 

**TIiat before an individual or cor- < Benedicts. Lansing, dDenio, 383; 
poration can bo held to have ratified Liiwrence «. Gebhard, 41 Barb. 576. 
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no relation to the corporate business, and in which the corpora- 
tion has no interest.^ Such a transaction is not within the scope 
of its business, and a party receiving such note with notice o£ the 
circumstances under whicii it is given cannot recover on it.^ A 
corporation may aiitliorize its proper officer to assign a note by 
<lelivcry.® The authority of an agent of a corporation to indorse 
a note may bo shown by other evidence than the by-laws, as for 
instance, that a president and treasurer of the corporation was in 
the habit of negotiating notes of the corporation with the sanction 
of its finance committee.'^ An agent of a corporation may have 
authority to transfer a note hy indorsement but has no authority to 
hind tlie corporation as indorser/ Expi'ess authority from a boai’d 
of dii’ectors of a corijoration is not necessary to enable its managing 
agent, to whom has boon intrusted the management of Ihe affairs 
of the corporation, to assign the choses in action belonging to it 
to its creditors, either in payment of, or as security for, the 
payment of a precedent debt/* Officers of a corporation, within 
their general powers, may assign its clioses in action in such man- 
ner as they may deem expedient/ A corporation, it seems, would 
be bound by an assignment of its dues without recourse by one 
of its officers intrusted with the collection of its debts upon 
receiving the amount/ 


§ 135. Notes signed by officers of a corporation. — (iiL- 
UEUT, United States Circuit Judge, in sustaining a demnri*er to 
the defense in an action upon the promissory note, of a corpora- 
tion, that the president and secreiary of the corporation liad no 
authority from the corpo^’ation, either by by-law or resolution, to 
execute tlie note, an<l that the corporation received no benefit 
therefrom and did not ratify the same, declared these rules of 
law upon the questions involved, to wit : ‘‘ The payee or indorst^e 
of a negotiable promiBs<n\y note, signed by the officers of a cor- 
poration as the note of the corporation, is not required to aseer- 

* Hall n. Auburn Turnpike Com- ** McKiernan v, Lenzen, (1880) 59 
pany, (1865) 27 Cal. 255. Cal. 61; Gillett r. Campbell, 1 Denio, 

2 Ibid. ; Bank of Genesee Patchin 622; Carey ?*. Giles, 10 Ga. 10; Phil- 

Bank, 13 K Y. 309. lips Campbell, 43 Y. 271. 

3 Blako ». HoUey, (1860) 14 Ind. 388. ’ Blake < 0 . Holley, (1860) 14 Ind. 

^ Brown d, Donnell, (1860) 49 Me. 883. 

421. • 8 ^tna Insurance Co. n. Wires, 28 

» Ibid. Vt. 98. 
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tain whcthei' tlio officerfi liave authority to make the note. A 
ciorporatiou formed under the General Incorporation Laws for 
the pm*}}osc of coiuluctiiig business has, so far as the law is cou- 
corned, the same power that an individual has to contract debts 
whenever iiccesbary or convenient in furtherance of its legitimate 
objects. It may borrow money to pay its debts. It may execute 
notC'^, bonds and bills of exchange. Tlie power to sign such 
paper iiwiy b(' conferred upon any officer. If the president and 
hecretiiry sign, their authority is inferred from their official rela- 
tion. All persons dealing with them have the right to assume 
I hat there is no restriction of that authority. They also have 
tln‘ right t(^ asbuine, unless they have actual notice to the contrary, 
that a note so signed is made in the I'ogxilar course of the business 
of the tio*rporatioii. To hold othorwiso would destroy the nego* 
tiubility of all notes made by corporations.’’^ 

$$ 136. Power of bank officers. — It is not sufficient to estab- 
lish the offitjial character of a person to designate him as an offi- 
cer. Thei’c must he competent and official proof of his authority 
tu a(*t in an official capacity. Therefore, the assignment and 
a<*kuowledgmcnt of a judgment, purporting to have been made 
by a hank, in tlio absence of proof of the authority of the persons 
executing the assignment in the name of the hank, were held not 
sufficient to establish the fact of the assignment.® An assignment 
of tlie asbets of a hanking corporation under a resolution of its 
directory, f<jr a purpose within the scope of their powers, isprhm 
fame valid, ^ The settlement of a defalcation to a bank, and the 
acceptance of a deed of real estate in satisfaction and release, are 
not transactions whicdi fall within the ordinary powers of a corpo- 
ration which may he exercised by its agents or persons who are 
held out to the public as such. Power to do such acts must be 
conferred by the board of directors.^ The president of the 
directory of a banking corporation cannot use its cash or credits, 

^ Amencan Exchange National Bank ^ Gibson «). Goldthwaite, (1845) 7 Ala. 

i>. Oregon Pottery Co., (1893) 66 Fed. 281. 

Rep, 265; citing Merchants’ Bank r, ^Bank of Healdsburg Bailhaehe, 
State Bankr 10 Wall. 644; Crowley <». (1884) 66 Cal. 327; Gashwilei d, WUlis, 
Mining Go., 65 Cal. 273; 1 Ban. Neg. 83 Oal. 11; Blen Bear River Co., 20 
Inst, §881. Cal. 602. 

» jKlemme e. McLay, (1886) 68 Iowa, • 

168; 8. c., 26 N. W, Rep. 63. 
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otc.j for the purpose of settling the tlcmands of its creditors, in 
ihe absence of authority conferred hy its charter, by-laws or reso- 
lution of tbo directory witliin their power to adoptd And the 
affixing of the seal of tin* (‘orporation to an unauthorized transfer 
by its president of its assetb cannot impart validity to tlie transfer.^ 
The officers of a national bank, without express authority from its 
rilnu’ohoklcrs, afler the bank goes into liquidation, can only bind 
them by acts implied by the duty of liquidation/ (General 
authority, >mrestri(*ted hy rules or by-laws, given to the ])resident 
and cashier of a hank to manage and control all of its financial 
aifairs, <loes not authorize them to use the property of the bank 
for private* purposes of their own, or for tho benelit of them- 
selves ; therefore, they cannot bind tlic bank by a contract to 
vvliich tboy, or either of them, are parties.^ 

^ 137. Power of a bank cashier. — A <*abliier of a hank has 
iio authority, by virtue of liis office, to represent the bank at a 
moeriiig of the creditors of an insulveni, and to vote for byudi(** 
A resohitiou of tho l)oar(l of directors can alone empower him to 
do so.’ Tho cashier of a bank is lield out to the world as its 

^ tfibson r, Goldthwaitc, (is*!!*)) ** of a prusident of a national banking; 
Al*i. 2^1 St»t‘ Jlaliowi'll A’- Augusta ,<sso(*i.i<uui to bind the nsboeiation by 
Hnnk Ilaniliii, U .Mass. I8tk an {igvtH‘«u*nt to hold. A\itbout collcel- 

* Gibson i\ Goldthwaitr. (1H45) T ini^, a not had lM*cn indorsed to 

Ala 381. In Oro'aS AnglO'xkniericnn it ul tho president Nivqncat, for the pur 
Banking (^o.. (1894) 70 11 un, 434, s. , pose of inereMsiu^ir the banks assets 
30 NT, Y. Supp. 060; 61 N. Y. St Rei)r. and oiniblina it to pass an expected cx- 
370, th(* president and chief c\ecuti\(* aininata>n ot the inspector 
of a foreign hanking corporation ha^ - Mlicdimond a. Irons, (188T) 131 IT. 
ing Us principal pkiee of business in S. 37; s e., 7 Sup (M. Hop. 788. In 
the i‘ity of New York, being aut hoi- 8ehrad<‘r e. Maiiufaet urers' National 
i/ed by its ailieles of bieorjmration Bank of C'hi(‘ago, (1890) lilS XT. S. 67; 
un<l by the {U‘tiou of its directors to s. 0 ., 10 Sup Ct. Rej-j 238, it was held 
opeu its otli(‘e in that eit>, was held that the riglits of the shareholders could 
presumptively to have authority to not be alTected by the acts of the presi- 
purcliasu the furniture iiocessurj to dent, done after lh(‘ bank had gone 
equip tho olhee of the corporation, into liquidation, 
there being no by-law of the corpora- * Rhodes r. Webb, 34 Minn. 393. 
tion or resolution of the directors lini *Iieed i\ PowtII, (1845) 11 Rob, 
iting his power, or recpiiring that no (La.) 9S, The court said: **Th© di- 
ex ponditur(»s should be made except rectors are the general agents and 
under a resolution of the board of administrators of the corporation, and 
directors. In Mi%t National Bank of by tlie charter are empowered to 
Whitehall r, Tisdale, (1881) 84 N. Y. appoint such officers and sub-agents 
955, it was held to be beyond the power as may be necessary for the transae- 
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executive officer intrusted witli its notes and bills, and the collec- 
tion and transfer of them in the ordinary course of its business. 
And in case of promissory notes held by banks an indorsement 
hj the cashier of the bank, in his official character, is sufficient, 
fit hsMf^tprima/aeie to pass the title of the bank tliorcto.^ The 
cashier of a bank, in the course of his ordinary duties and by 
virtue of the ijeneral power appertaining to his office, has a right 


to transfer the paper securities 
dohts,^ 

tion of ita Lusiness. The powers aud 
duties of these officers are defined l)y 
the chart ei’ and by-laws of the hank. 
Within the sphere of their respective 
duties they represent the corporation, 
and hind it by their acts; but in all 
matters and things not properly be- 
longing to their office they cannot rep- 
resent or act for the corporation 
unless specially or generull}’' author- 
ized so to do by a resolution of the 
board. Thus, the cashier, who is 
intrusted with the transaction of the 
hanking business of the corporation, 
needs no special authority to do and 
perform tiny act required for th(* 
proper management and dispatch of 
the same; but when it becomes neces- 
sary for the corporation to appoint an 
agent for any imrtumlar purpose, or 
to do any other thing not properly be- 
longing to the duties of his office, ho 
lias no better right to act than any 
other person. To say that he can 
make such an appointment, or do any 
other act on bclialf of the corporation, 
because it is a mere act of adminlstra- 
tioii, would he to make the cashier its 
general agent and administrator, in- 
stead of the board of directors,*^ See, 
also, Union Bank Bagley, 10 Bob. 
(La.) 43; Clinton Company v, Kernan, 
10 Bob, (La,) 170; Union Bank 
Jones, 4 La. Ann, 330. 

^ Haynes, Liquidator, r. Succession 
of Beckman, (1851) 6 La. Aim. 334; 
Pleckncr v. United States Bank, 8 
Wheat, 860; Wild t. Bank of Passa- 


uf the hank, in payment of its 

raaquoddy, 8 Mason, 605, 507; Mer- 
chants’ Insurance Co. v. Chauvin, 8 
Rob. (La.) 49. 

2 Uverett United States, (L837) ti 
Port. (Ala.) lOO. The court quoted 
the language of Mr. Justice Story in 
Flcckner r. United States Bank, 8 
Wheat. 358, as clearly recognizing the 
right of the cashier as stated in the 
text. That language was as follows: 
''The cashier is usually intrusted with 
all the funds of the hank, in cash, 
notes, bills, etc., to be used from time 
to time, for the ordinary and extra- 
ordinary exigencies of the bank. He 
receives directly or through the sub- 
ordinate officers, all moneys and notes. 
He delivers up all discounted notes 
and other property, w'hen payments 
liave been duly made. Jfe draws 
checks from time to time, for moneys, 
whenever the bank has deposits. In 
short, he is considered the executive 
officer, through whom, and by whom, 
the whole moneyed operations of the 
bank, in paying or receiving debts, or 
discharging or transferring securities, 
are to bo conducted, It does not 
seem too much, then, to infer, in the 
absence of all positive restrictions, 
that it is his duty as well to apply the 
negotiable funds, as the moneyed 
capital of the bank, to discharge its 
debts and obligations/’ The cashier 
of a bank has no auffiority to pay a de- 
positor in notes belonging to the bank 
by transferring them to him. Schneit- 
man s, Noble, (1888) 75 Iowa, 120, 
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138. When the authority of its cashier cannot be ques- 
led by a bank. — Under the facts disclosed hi a case befoi'c 
United States Supreme Court, it was held by the court that 
binding force of an agreement made by the cashier of the 
in reference to the indebtedness of one of the debtors of 
bank, including the cancellation of the debtor’s old notes and 
b deeds made by him to secure them and the acceptance of 
ones could not be disputed by the bank.^ 

■artin Webb, (1884) 1X0 U. S. tliority to do so being in writing or 
?ho ruling was based upon the appearing upon the record of the pro- 
iples stated by IVIr. Justice ceedlngs of the directors. His au- 
speaking for th(5 coxirt, in thority may be by parol and collected 

words: “Tt is quite true from circumstances. It may be 
that a cashier of a bank has inferred from the general manner in 
ower by virtue of bis oftlce, to which, for a period sufficiently long 
the corporation cxctqit in the <lis- to establish a settled course of bu&i- 
fo of his ordintiry duties, and that ncbS, he has been allowed, without 
rdinary business of a bank docs interference, to conduct the affairs of 
omprehend a contract made by a the bank. It may be implied from Iht* 
er — without delegation of power conduct or acquiescence of the cor- 

0 board of directors — involving poration, as represented by the board 
ayment of money not loaned by of directors. When, during a serie.s 
bank in the customary way. of years or in numerous I)iisincss 
id States Bank Bunn, 6 Pet. tmnsactions, he has been permitted, 
IJuited Stales City Bank of without objection and in his official 
nbus, 21 llow. SJO; Merchants* capacity, to pursue a partii*ular(‘onrse 

i\ Shite Bank, 10 Wall. 004. of conduct, it may be presumed, as 
larily, he has no power to dis- between the bank and thoac who in 
c a debtor without payment, nor good faith deal with it upon the basis 
Tender the assets and securititN of his authority to represent the cor- 
3 bank. And, strictly speaking, poration, that lie has acted in eo/i- 
y not, in the abfeen<*e, of authority formity with instructions received 
rred by the directors, cancel its from those who have the rigblr ti; coii- 
of trust given as security for Irol its opemtions. JHreelors eunnot, 
y loaned — certainly not, uiile.ss injustice to those who deal with the 
lebt secured is paid. As the bank, shut their eyes to wffiat is goiuir 
.live officer of the bank, he trana- on around th(*m. It is their duty to 
;ts business under the order and use ordinary diligence in ascertaining 
vision of the board of directors, the condition of its business, and to 

1 their arm in the management exercise reasonable control and super- 
i financial operations. While vision of its officers. They have some- 

propositions arc recognized* in thing more to do than, from time to 
[judged cases as sound, it is clear time, to elect the offi<*ers of the bank, 
i banking corporation maybe and to make declarations of dividends, 
jented by its cashier— at least That which they ought, by proper 
i its charter docs not otherwise diligence, to have known as to the 
ie — in transactions outside of general course of business in the bank, 
rdinaiT duties, without his au- they may be presumed to have known 
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§ 139. Indorsement of a draft by cashier and president. — 

An English corporation, a mortgage company, by its managers in 
an Aiiierican city, drew drafts npon its home ofBco in London 
and aj)plied to a local bank to have tlieiii discounted. The latter 
sigiiilied that they would discount the drafts if they wore indorsed 
by another local bank. This was done by the cashier and the 
president of the latter. Finally, one of these drafts was not paid 
at the liome office of the corporation, and the discounting bank 
brought its action against the receiver of the other local bank 
upon tlie iudorsuineut of the officers of that bank. The United 
States Circuit ( burt held that there could be no recovery.^ 


in any contest between the corpora- 
tion and those who arc justified by the 
oircninstances in dealing with its 
officers upon the basis of that course 
of business.” 

^ National Bank of Commerce of 
Kansas City r. Atkinson, (1893) 55 
Fed, Rep. 403. The court thus states 
the contentions., “The defendant con- 
tends: First. Tlial 1 the cashier] had no 
authority to place the indorsement of 
the [hank] upon those draft.s, or cither 
of them, and that '*’* * the presi- 
dent hail no authority w’hatcver to 
place the indorsement, of the [bank] 
upon the iir&t note, wliicli wa.s given 
after the drafts ‘v\’'erc protested, or any 
note representing these drafts. Sec- 
ond. That the indorfaement, at most, 
was a loaning of the hank's credit, or, 
in other words, an accommodation in- 
dorsement, which the bank had no 
power to make.” Then the question 
was discussed and the law stated as 
follows: “ There is no doubt but what 
the law is that a national hank cannot 
loan its credit or becoirfb an accommo- 
dation indorser. On that question the 
decisions are uniform. It is also true 
that the president of a bank has no 
power inherent in his office to bind the 
bank by the execution of a note in its 
name, yet the power to do so may be 
conferred upon him by the board of 
directors, either expressly, by resolu- 


tion to that effect, by subsequent rati- 
licalion, or by iicquiosccnco in trans- 
actions of a similar nature, and of 
which the directors have knowledge. 
In other words, I think it must be held 
that banks are liable for the acts of 
their officers, especially executive offi- 
cers and general agents, within the 
general scope and apparent sphere of 
their duties; buc that they are not 
liable for the acts of their officers done 
without special authority, in eases 
which are not within the general scopii 
and sphere of their duties as such offi- 
cers. The respoufalbility of a bank (in 
the absence of express authority to do 
a particular act) is limited to the acts 
of its officers and agents, performed in 
the discharge of their ordinary duties 
in the usual course of business and 
within the sphere and scope of such 
duties. Acts within the ordinary 
sphere and scope of their business are 
presumed to be by authority and 
within the knowledge of the dlrci*tors. 
That there was no express authority 
given by the board of directors, by 
resolution or otherwise, either to * * ^ 
the cashier or to * * * the presi- 
dent, to indorse the drafts and notes, 
is conceded. NTeither was there any 
formal ratification of their action by 
the directors or officers of the bank. 
Indeed, none of them had any knowl- 
edge whatever of the transactions ex- 
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§ 140. PoTirer of a treasurer of a savings bank. — The treas- 
urer of a savings hank is not 'oirtate offidi clothed 'with power to 
borrow money for the institution and to pledge its securities as 
collateral.^ The treasurer of a savings bank has no authority, em 
officio^ to release a debt due the bank, upon payment of a divi- 
dend by the debtor.® A vote of a savings bank corporation to 
sell notes held by it would not confer authority upon its treasurer 
to bizid tJie bank by indorsing its name on a promissory note held 
by it, and ho has no such authority cir officio? A provision in 
the by-laws of such an institution that the treasurer shall draw 
all necessary papers and discharge all obligations of the corpora- 
tion, and his signature shall he binding on the corporation,” lias 
been held to mean the signature of the treasurer to necessary 
papers and in discharge of obligations to the corporation, and not 
to authorize him to bind the corporation by such an indorsement 
on a promissory note.* The title passes by an assignment of a 


cept [these two officers],” The court 
then considered the facts upon the 
question of whether the bank retained 
and enjoyed the proceeds of these 
transactions, and thereby became liable 
by reason of its indoi*scment appear- 
ing upon those papers. In the course 
of the opinion it is said: “ It is shown 
by the record beyond all question that 
the [bank] never received any benefit 
whatever, by way of discount or other- 
wise, out of the transactions in relation 
to these drafts, or cither of them,” 
And further on; "*The [hank] never 
recclvtd any benefit from discounts or 
otherwise on these drafts. The re- 
newal dnifts and the notes were not 
placed upon the books of the [bankj. 
When the drafts were protested, the 
[bank] was not notified of the protest, 
but, on the contrary, the mortgage 
company only received notice of their 
dishonor. The notes were all indorsed 
in the ofiice of the [plaintiff bank] by 
* * * the president [of the bank of 
which defendant is receiver], and away 
from the place of business of [this 
bank], and no mention of them was 
made upon its books. The directors 


of the hank did not know of their ex- 
istence, and could not have ascertained 
their existence from an examination of 
the books or accounts of the bank. 
Such a transaction, it seems to me, 
cannot be said to be in (he usual course 
of business, or within the implied 
powers of the president of a bank. 
My attention is especially called to the 
case of People’s Bank «>. National 
Bank, 101 U. H. 181, That was a case 
u])on a guaranty. The papers passed 
through the bank in the regular course 
of business. The bank received the 
benefit of the transaction, and the offi- 
cer of the bank was acting strictly 
within the scope of his authority as 
an officer of the bank. The facts in 
that case are different from the facts in 
the case at bar, and the decision, in my 
judgment, does not aid the plaintiff.” 

'Fifth Ward Savings Bank d. First 
National Bank, 19 Vr. (N. J.) 513. 

* Dedham Savings Institution d. 
Slack, (1860) 6 Oush. 408. 

®Bradlee Warren Savings Bank, 
(1879) 137 Mass. 107. 
nbid. 
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mortgage in the name of a savings bank, executed by its treas- 
urer who has authority to execute it, and his indorsement of the 
note to a lonajiJe holder, though he may in his action perpetrate 
a fraud upon the bank and convert the purchase money to his 
own use.^ 

§ 141. Power of officers of mining corporations. — It may 
be assumed by persons dealing with mining superintendents or 
general ageuts in charge of mines, in the absence of notice to the 
contrary, that their authority covers all the ordinary local busi- 
ness of a mining corporation.*^ Tlie purchase of timber for a 
mining corporation is within the power of its general agent.® 
But such a general agent of a mining corporation, unless speci- 
ally empowered so to do, has no authority to make promissory 
notes in the corporation’s name."* The secretary of a mining coi*- 
poration has no authority, by virtue of his office, to make assign- 
ment of the promissory notes belonging to the corporation. Such 
an assignment of notes by a secretary is not a corporate act unless 
it is shown that the secretary was not only authorized to make 
the transfer, but to make it in his official capacity.® The super- 
inteiidcnt of a mining corporation, instructed by lettevb and other- 
wise from the officers of the corporation not to contract any debts, 
but merely to expend such money as might bo furnished him, 
cannot bind the corporation by a promissory note.® There is, 

* Whiting WeUington, 10 Fed. Hallowell & Augusta Bank u ITamlin, 

Bep. 810. 14 Mass, 180, Iloyt v, Thompson, 1 

* Adams JfliningOo, Senter, (1873) Seld 330, Whit well 0 . Warner, 30 Vt, 

3d Mich. 73. 435. 

® Ibid. * Carpenter Biggs, (1873) 46 Oal. 

^ New York Iron Mine % Negaunee 91 In New York Iron hlino Ciii- 
Bank, 39 Mich. 644. zens’ Bank, 44 Mich. 3U; s c., C N. 

* Blood 0 . Marcuse, (1869) 38 Cal. W Rep. 833, it was held that there 
690. For the same piinciples upon was no presumption of authority of 
which this assignment was hold to be an agent of the mining corporation to 
void as not being a corporate act, see draw post-dated bills of exchange on 
Gashwilor v. Willis, 33 Cal. 11; Marine his principal from his having done so 
Bank dements, 3 Bosw. 600; John- before without objection, there being 
son u Bush, 3 Barb, Ch. 307; Brown i?. nothing to show tliat tho party relying 
Weymouth, 80 Mo. 416; Barcus 0 . Han- on his authority knew tho fact, and a 
nibal, Ralls County & P. P, R, Co,, 26 long interval having passed since it 
Mo. 103; Mt Sterling Jeffersonville occurred, and the corporation having 
T. R. Co. n. Looney, 1 Mete. (Ky.) 650; meanwhile become prosperous and be- 
WalwoTth County Bank Farmers* ing better supplied with ready money; 
Loan (fc Trust Co,, 14 Wis, 336; and it also appearing that the post- 
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presumably, power in such an agent and manager of a mining 
corporation power to sell its personal property,^ 


§ 142, General rules as to the power of a president. — 

The powers of a probident of a corporation over its business and 
property arc strictly the powers of an agent.’* A corporation 
will not be bound by the contract of itb president, without proof 
of his agency/"* The same evidence from which authority to bind 
would be inferred in other cases, must determino the «authority of 
the president of tlic corporation to bind it hj a contract entered 
into on its behalf.^ It is necessary to show that an agreement of 
the president of a coiporation is within the scope of his authority 
to make it evidence.'^ A corporation which, by its chartei*, can 
only act through its board of <lirectors, cannot be bound by con- 
tracts entered into by its president, without the authorization of 
the board, except in acts of simple administration, which, of 
necessity, should be done without authorization/’ A corporation 
cannot he bound by a contract made by its president, except it 
be shown that power to make it was given him by the act of incor- 
poration, or that he was authorized by the corporation to make it, 
or that there was a subsequent ratification of the contract/ The 
power to sell and assign the securities of a corporation without 
authority from the trustees, is not included in the authority of its 
treasurer to collect and pay debts/ Acts of the corporation, or 


diiteU bills he had formeily drawn 
were drawn on time and 2 )ost-dat<‘d 
only long enouich to sive the drawer 
the benefit of iihe full period of dis 
count after receiving them, while in 
this case they were made payable at 
sight and post-dated several weeks for 
the agent’s pi hate advantage. 

* Scudder r Anderson, Ut Mich. 132, 
a o , 19 N. W. Rep. 775. 

* State Bank v. ITolcomb, 3 Hals, (N. 
J.) 196. 

3 Fisher 0 . Gas Co., 1 Pears. (Pa.) 
118; Jackson iMarket Co., 13 W. N. 
C. (Pa.) 190. 

^Lee V, Pittsburgh Coal & Mining 
Co., 66 How, Pr. 373; s. 0 ., 76 Y. 
601. 

3 Farmers' Bank r. McKee, 3 Pa. St. 
B18. 


« Binght V, Metairie Cemetery Asso- 
ciation, 33 La Ann. 58. 

Mount Sterling & Jeffersonville 
Turnpike Road Co. v Looney, (1868) 
1 Mete. (Ky ) 660. 

3 Jackson v. Campbell, 5 Wend. 673. 
In WilUams e.Uncompahgre Canal Co., 
(18HU) 13 Colo. 469; s. c.. 33 l*ac. Rep. 
806, il was held that where a contract 
under seal had been executed by the 
officers of a corporation in their indi- 
vidual names it was competent to aver 
and prove by parol that the corpoiu- 
tion, as the real party in interest, 
adopted, ratified and undertook to 
carry out the terms of the contract in 
such a manner as to become bound 
thereby. Cases as to the lack of a 
president's power, unless it be speci- 
ally conferred by the managing board; 
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acts of an authorized agent within the scope of his authority, 
from which the promise may he implied, must be shown to bind a 
corporation by au implied promise.^ It is not in the power of the 
president of a corporation to borrow money in the name of the 
corporation and pledge its responsibility, without authority con- 
ferred by the charter or by-law of the corporation, or a resolution 
of the directors.*-^ Under a by-law of a corporation giving the 
president the general charge and direction of the business of 
the company, as well as aU matters connected with the interests 
of the corporation,” he has no autlioriiy to do an act w^hich, by 
another by-law of the corporation, is expressly given to a separate 
committee.® A president cannot borrow money on his own note 
and bind the corporation for the loan by falsely I'epresenting that 
he wishes the money for his corporation.^ The president of a 
corporation, having full personal charge of the business which 
the corporation was organized to transact, represents the corpora- 
tion, and, primafacie^ has power to do any act which the direct- 
ors can authorize or ratify.® Unless authorized by the charter or 
by-laws of a corporation, its president has no authority to indorse 
and negotiate notes which are its property. Jlut his authority to 
do so may be presumed from his uniform practice in such niat- 

llolbrook d, PauquitT, etc., Turn- Brooklyn Gravel lioad Co. o. Sliiugh- 
piko Compuny, 3 Cranch C. Ct., ter, 33 Ind. 185; First National Bank 
425; Wait o. Nashua Armory Assn., v. Kdmherlands, 1C W. Va. 555. That 
(N. 11.) 23 AU. Rep, 77; s. c., 34 Cent, the power of a president in making 
L. J. 119; 14 Law Rep. Anno. 366; contracts on behalf of a corporation is 
Mt, Hterling, etc,, Turnpike Road Co, restricted to the authority being con- 
Looney, 1 Mete. (Ky.) 550; s, c., 71 Am. f erred on him by the corporation, see 
Dec. 491; Bacon v. Mssissippi Insur- Bacon t). j\Iississippi Ins. Co,, 31 Miss, 
ance Co., 31 Miss. 110; AValworth 116. 

County Bank a. Farmers’ Loan & ^ Mount Sterling & Jeffersonville 

Trust Co., 14 Wis. 325; Titus r, Cairo, Turnpike Road Co. a. Looney, (1868) 
etc., R, R. Co., 87 N. J. Law, 98; 1 Mete. (Ky.) 650. 

Dawes ■». North River Insurance Co., ® Life & JHi-e Insurance Co. i\ Me- 
7 Cowen, 462; Mahoue * 0 , Manchester, chanics’ Fire Ins. Co., 7 Wend. 81. 
etc,, R. H, Corp,, 111 Mass. 72; «. c., ® Market Co. Jackson, 102 Pa. St. 

16 Am. Rep. 9; Marine Bank a. 200. 

Clements, B Bosw 600; Lyndon Mil- ^ ^lyrigbt’s Appeal, (1882) 99 Pa. St. 
Co. 2 ). Lyndon Literary & Biblical 425; citing Angell & Ames on Corp. 
Inst., 63 Vt. 681; e. o., 22 Atl. Rep. g§ 220-297; Martin Great FaUs 
676; 25 Am. St. il^p, 783; Westerfield Manufacturing Co., 9 N, H. 51. 
e. Radde, 7 Daly, 326; Western R. R. ^ Oakes Cattaraugus Water Co., 
Co, - 0 . Bayne, 11 Hun, 166; Hodge iJ. (1894) 143 N. Y. 430; s. c., 38 N. K 
First National Bank, 22 Gratt. 61; Rep, 461; 62 N. Y. Bt. Repr. 446; 
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torsJ Under authority given him by the directors of a l)anldng 
corporation to sell certain stoct belonging to it, the president of 
the bank, where uninstructed to the C(jntrary, would have author- 
ity to employ a broker to sell it.^ The acts of clerks of a corpo- 
ration in making iinaiitliorized purchases for the corporation on 
credit may be ratified by its ]>resident.^ By virtue of liis office, 
a president of a corj^oration may collect subscriptions to the 
(capital stoclv.^ In a Missouri case a corporation, a triiTisfer com- 
pany, was held liable upon promissory notes, given for the pur- 


chase of mules for its iise, and 
dent/** 

Hastings i\ Brookb'ii Life Ins. Go., 138 
N. Y. 473; b. (\, 34 N, E. Rep, 289; 
Conover o. Insurance Co,, 1 N. Y. 290; 
Booth V P. & M. N. Bank, 50 K. Y. 
398; Leslie i\ Lorillard, 110 N. Y. 519; 
s. 0., IS N. E. Rep. 363; Holmes, 
Booth <fc Haydens ?>, Willard, 125 N. Y. 
75; s. 0 ., 25 N. E. Rep, 1088; Patter- 
son r. Rohinson, 116 N. Y. 193; s. c., 
22 N. E. Rep. 372; Rathbun r. Snow, 
123 3Sr. Y, 843; s. c., 25 N. E. Rep. 
370; Hew York P, & B. R. R. Co, 
«), Dixon, 114 N, Y\ 80: b. c., 21 H. E. 
Rep, 110. 

* JVIarine Bank o. Clements, 6 Bosw. 
166. 

‘'Sistare p. Best, 16 ITnn, 611, 

“ Bilva i\ Metropolitan Drug Go. , 42 
N. Y. Super. Cl. 307. In Brouwer e, 
IXarbeck, 1 Duer, 114, an insiiran(‘e 
company was authorized by its charter 
to receive premium nott*a in advance 
and negotiate them to I'aise money for 
the payment of losses or otherwise in 
the course of its business. The })resi- 
deut of the corporation was empowered 
by its by-laws 1 o .si « n policies and tmns- 
aet the ordinary Imsint^bs of the corpo- 
ration. It was held that the boiTowiiig 
of money and hypothecation of these 
premium notes for the purpose* of pay- 
ing losses, and afterwards lun ing these 
notes discounted by the lender in x)ay- 
ment of the loss, was in the tmnaae- 
tion of the ordinary business of the 


signed iu. its name by its j)resi« 


corporation, and diet not require a pre- 
vious resolution t>f the board of 
directors. 

East Hew York, ete., K. R. Go. e. 
Lighthnll, 5 Abb. Pr. (N. B.) 458; r. c., 
36 How. Pr. 481; 6 Uobt. 407. In 
Georgia Com i>any C'astleberry, (1871) 
43 Ga. 187, where the <*orporation was 
of the same name with a partnership 
doing business by the wime ag{*nt be- 
fore the ilate of the charter, it wus 
held that the assumi>ti(m of a debt duo 
by tho» old partnership with no new 
consideration was outside of the scope 
of the charter, and, therefore, outside 
of the scope of the president's dutic.s, 
as they were derived from the nature 
of his office, and even a written con- 
tnict promising to pay this debt would 
be of doubtful validity unless there 
was si)eciul authority from the com- 
pany. 

’Sparks p. Dispa teli Transfer Go., 
(1891) 104 Mo. 531; s. c., 15 S. AY. Rep. 
417; 24 Am. St. Rep. 351; 12 Law Rep. 
Anno. 714; 33 Am. Eng. Corp. Gas. 
378. ‘‘The pow'er of [the president] 
to bind ftln* corporation],” said the 
Supreme (^oiirt of that stale, ‘‘ is gov- 
erned ]>y the law of agency. The 
principle underlying is the sami*, 
whether the principal be a corporation 
or an individual. It is now well set- 
tled that wdien, in the usual course of 
the business of a corpomtiou, an officer 



184 : POWKK OF AGENTS AND OFFIOEKS. [§ 143 

g 143. Rule as to evidence in such cases. — In the Missouri 
otise just retei‘re<l to, some of tlie promissory notes, with which it 
wus songlit to cLargu the corporation, were signed by its presi- 
dent as an individual. The Supremo Court of Mibsouri hold that 
where such negotiable uote^ are signed by the president of a cor- 
poration in his own name, and nothing appears in the iu'^tminent 
to indicate he was acting as agent of tlie corporation, extrinsic 
evidence was iuadinihsible to hliow bueh agency.^ In a late New 


lias been allowed to inaiuigo lU alTnir-^!, 
hia a.uthority to represent the eoi'iiora- 
lion may bo implied from the maimer 
in which he has been permitted by the 
direct ora 1 0 1 riinaaot its business. This 
is only the application of the principle 
that usual employmout is evidence of 
tlie powers of an agent, and the prin- 
cipal is held responsible for the nets of 
his ugi'ut within the apparent au- 
thority conferred on the agent. First 
Katioual Bank r. North Missouri, etc., 
(>, 86 Mo. 125; Washington Mut. 
Fire ins. Co. e. Heminary, 53 lUo. 480; 
Kiley i\ Forsee, 57 Mo. Alartin r. 
Webb, tlO U. S. 7; Mining Co. r, 
Anglo-Califoruian Bank, 104 U. S. 193 
The president of a business corporation 
i.s its chief executive officer, lie may, 
without any special a\ithority from the 
board of directors, p(‘rforju all acts of 
an onlinary nature which, hy usage 
or necessity, are inchhmt. to his ntTicc, 
and may hind the corporation by con- 
tracts in matters arising in the usuul 
t'ourse of business. Boone on Oorp. 
^ 144; Btokes v. l^ottory Co,, 46 N, X 
Jbaw, 337/' Applying the principles to 
the case at bar, it was said: “[Tlie 
proaident of the company] purchased 
every mule that [the corporation] 
owned from its organization until 
after the execution of the notes sued 
on in this case. He bad repeatedly 
signed notes in the name of the corpo- 
ration, and the corporation had honored 
his orders and paid his notes so drawn. 
Plaintiffs had thirteen different trans- 
acUona with him as the president and 


pnr(*ha&ing agent of the [corporation] 
prior to the giving of the notes herein, 
and his acts had always b(‘en ratified. 
The [corporation] was engaged in a. 
transfer business, in which the niotiv(‘ 
pow'er was mules, and it was its writ- 
ten charter privilege to buy mules and 
execute* its notes therefor. [The presi- 
dent] had purchased mules for th<' 
[corporation] of the 'plaintiffs, and on 
this occasion he informed thorn he was 
purchasing the mules for which these 
two notes were given for the [corpora- 
tion]. His trausa<*tion, under the evi- 
dence, was within both his actual and 
apparent authority to bind the 
[corporation j," 

*Bparks r. Dispatch Tmnsfor Co., 
(1891) 104 Uo, 551 ; s. c., 13 S. W. 
Rep. 417. The court reviewed a 
number of eases from other states sus- 
taining this view, and tln‘n, as it was 
claimed that this doctrine had been 
repudiated hy the courts of Missouri 
in c(»rtiiiu cases, these latter were 
reviewed and distinguished as follows : 
“The leading case relied upon by 
respondents is Washington, etc., Ins. 
Oo. c. Seminary, 53 Mo. 480. The 
note which was the basis of the action 
in that case was us follows ; 

*$750. 

‘For value received in policy num- 
ber 3,969, dated the fourteenth day of 
March, 1860, issued by the Washing- 
ton Mutual Fire Insurance Company 
of St. Louis, I promise to pay said 
company (or their secretary for the 
time being) the sum of $750, in such 
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York case there was a contention that al though the corporation 
might be legally liable fur the debt, still the notes in the first 
instance having been made and discounted for tlie accommoda- 
tion of Woodruff (its president), the debt was not contracted in 
the bnsiiiebs for which the corporation was created, and the inort- 


portions and at such time or times as 
the directors of sakl company may, 
agreeably to their arts of incorpora- 
tion, require, 

‘ [Signed] DANIEL McC’ARTIlY, 

* Pmsiilent. 

‘ Per Tho-MAs Bumci:.’ 

'‘This court held that it was com- 
}>(‘tent to explain tlie ambiguity on 
the face of the note itself. Speaking 
for the ot)nrt, Judge Hueuwoou said 
iu that case: 'In the present case, 
the Hole sued on is signed ‘Daniel 
SIcCarlhy, President.’ But president 
of what ? Just here, under the rules 
laid down iu the above cases, parol 
evidence steps in and affords a ready 
and satisfactory explanation. The 
word * president,* attached to the name 
of Daniel McCarthy, is an earmark of 
the olluaal capacity in which the note 
was signed — * not evidence, it is true, 
that the note was signed in that 
capacity, but a sutlicient basis for the 
introduction of testimony tending to 
establish that fact.’ The court re- 
sumed : ‘ jMoreover, in that ctise the 
note on its face referred to policy 
number 3,9(10, which insured the 
seminary building and church build- 
ing belonging to St. Mary’s Seminary. 
It will be observed, fimt, that the 
above note is not and, 

necovdly^ that the ambiguity appears 
on its face, growing <»ut of the word 
‘ president,* affixed to AicOarthy’s 
name. In the case at bar the notes 
are, by their terms, nego(iahh\ and 
contain nothing but Jackson’s name 
as maker; so that this case is nut 
authority, because the facts are 
entirely different. ’ It is true, however, 
that, in this case, Judge Sherwoou 


quotes from the decision in Mechanics’ 
Bank of Alexandria r. Bank, 5 
Wheaton, 3)27, iu which the Supreme 
Court of the United States says : ‘It 
is by no means true, as was contended 
in argument, that the acts of agents 
derive their validity from professing 
on the face* of them to have been done 
in the exorcihc of their agency.’ If 
this were all, it must ho conceded that, 
respondents arc .-justified in claiming 
that this decision is broad enough to 
pt'rinit parol evidence in any case to 
explain who was the principal, not 
withstanding there is no intimation on 
the face of the paper that any one 
hut the agent is a party to it. But the 
Supreme Court of the United States 
did not put their decision on thal 
ground; but, on the contrary, Justice 
Johnson, who delivered the opinion, 
expressly suys; ‘But the fact that 
this appeared on iU to be a 
private check is by no means to Ix^ 
conceded ; on the contrary, the 
appearance r»f ihe corporate name of the 
institution on the face of the paper 
once leads to the belief that it is a cor- 
porate^ and not an individual, trans- 
action ; to which must be added that 
the cashier is the drawer, and the teller 
the payee, and the form of ordinary 
cAccXv! deviated from by the substitu- 
tion of ‘ to order ’ for * to bearer.* The 
eMenee, therefore, on the face of tin* 
hill predominates in favor of its being 
a bank transaction. But it is enough 
for the purposes of a defendant to 
establish that there existed on the face 
of the paper circumstances from which 
it might reasonably be inferred that it 
was either one or the other, and iu 
such a <‘ase to resort to extrinsic evi- 
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gage conld not, therefore, be enforced for its payment. The court 
held that the refusal to find that these notes were made and dis- 
counted for the accommodation of the president individually, and 
that the debt was 2iot contracted in the ])nsinoss for -which the 
company was ci'eated, was justified by the evidence.' 


clence to remove the doubt/ So that 
it seems (‘lear that the Supreme Court 
placed its dedsioa upon the fact that, 
upon the face of llie paper the 
ambiguity appeared. That court 
would never have held that there was 
any ambiguity on the fan* of the notes 
sued on [there]. Falk i\ IVIocbs, 137 
U. S. 507. In 31 Mo. 193 (Smith v. 
Alexander), the action was on the fol- 
lowing note : 

^$500. St. Louis, Mo., Juli/2% 1855. 

‘Ninety days after date I promise 
to pay to the order of Messrs, Bmitii 
& Co., 8500, for value received, 
negotiable and payable without de- 
falcation or discount. 

‘[Signed] J. II. ALEXANDER, 

* T?vml^7^r, Ohio <Jb Miss, ]2, It. Oo.' 

“ In that case Alexander, having been 
sued on this note, was allowed to show 
that he was treasurer of the Ohio rail- 
road, and that ho gave the note simply 
as agent of ^aid conipauj’. Judge 
Ewing saying ; ‘ A mere addition to 
the name of the party signing the con- 
tract cannot he regarded as a certain 
'iiidiciutn that it was made on behalf 
of another. When, however, it is 
doubtful from the face of the contract 
whether it was intended to operate us 
a personal engagement of tlio party 
signing it, or to impose an obligation 
on some third person as principal, 
evidence is admissible to show the 
character of the transaction.* Bo we 
see that Judge Ewikg placed his rul- 
ing on the doubt appearing on the face 
of the note whether it was the obliga- 
tion of Alexander or the railroad 
company/* 

‘Martin •v. Niagara Falls Paper 
Manufg. Co,, (1890) 1^3 N. Y. 165; 


s. 25 N. E. Rep. 303, allirming 44 
Hun, 130. The court said: “The 
burden of proving that the notes were 
not given in the business of the cor- 
poration rested upon the defendant. 
[The plaintiff], the president of the 
blink, testified that lie had no knowl- 
edge of the proceeds being used for 
Woodruff's beuetit, and the facts of 
the case do not bring it within tlie rule 
which puts upon a holder of a prom- 
issory note or other corporal e obliga- 
tion the burden of proving by direct 
evidence that it was issued pui’vsuant 
to a vote of the trustees, or fora cor- 
porate debt, or that the corporation 
received the eousid(‘ratioii, in order to 
establish a corpomte liabiUly. The 
oases where this rule inis been iield 
arc those of special agency. The 
geneiTil rule, of course, is that the 
ngenVs autliority in all cases must be 
shown to charge the ])rineipal with an 
act ])(‘rformed by the agent, but in 
many iuslauces this fact may be estab- 
lished by prcsumplive evidence. And 
this is m where the corporation, whosi* 
obligation is in (inestion, is eiigugeti 
in a busine.ss, the nature of which and 
the duties in relation to which de- 
volved upon its ofiicers, require or 
justify the giving of negotiable 
instruments without being authorized 
thereto by a special vote to that effect. 
If the scope of the agent’s authority 
be proven and it appears that acts like 
the one in question would, under 
ordinary circumstances, be within the 
authority, a presumption arises that 
the necessary circumstances did exist 
and that the act in question was au- 
thorized. Morawetz on Oorp. § 016; 
Lincoln o. Iron Co., 103 U. S. 41S; 
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§ 144. Power of president as to transfer of assets.— 

There is no power in a president and generiil manager of a cor- 
poration, as such, to borrow money for the corporation and to 
assign the assets of the corporation as a security fur the loan,^ but 
in acconlanco with the uniform practi(*o of a corporation, its 
president may transfer the title to a promissory note by an 
indorsement signed by liim as president.*'^ The presumption ilnit 
the president of a corporation had power to execute it, is (*arriotl 


with an assignment of a claim 

Patterson v. Robinson, 116 JS. Y, 10;{ ; 
P. & M. Bank v, B. & D. Bank, 16 N. 
Y. 125 ; K. R. Bank Ayinar, S Jlill, 
263. It was said in Parmerb’ Bank v. 
Butchers & Drovers’ Bank that the 
sound rule is that ‘when a party 
dealiug with an agent has ascertained 
lhat the act of the agent corresponds 
in every particular, in regard to which 
such party has or is presumed to have 
any knowledge, with the terms of the 
power, he may take the representa- 
tions of the agent as to any extrinsic 
fact which rests })articularly within 
the knowledge of the agent, and 
which cannot he ascertained by a 
comparison of the i^ower with the act 
done.’ Tlie court then said : ‘ The 
c*ase is analogous to the giving of ji 
Arm note hy one partner for his own 
heuefit. When such a note is given 
in a transaction unconnected with the 
partnership business and known to be 
so hy the person taking it, the other 
partners are not bound without their 
consent, hut,^?? 7 ‘yn«/ac^f, the firm note 
hinds all the partners, and the burden 
of proving a want of authority lies 
upon the firm, Doty f\ Bates, 11 
Johns. 544 ; Gansevoort v, Williams, 
14 Wend. 133-18«.’ The nature of the 
business of the paper company justi- 
fied the giving of negotiable paper, 
and the making of such instruments 
was an incident to the business it 
carried on. It was a frequent oeeiir** 
rence in the management of its affairs. 
The by-laws which required the scerc- 


owued hy ihc corporation 0x0- 

tary to sign nil obligations of the com- 
pany had ni*v(‘r had any force and 
were unknown to the bank. What 
the bank did know was that Wood- 
ruff [who made the not(3s] 'was presi- 
dent, general maujiger and finaucial 
agent of the company, lie was such 
hy the geiwu'al acquiescence of the 
stockholders, lie and ^ daugh- 
ter owned the stock of the company. 
For twenty-live years there had been 
no meeting of the stockholders for the 
election of officers and very few meet- 
ings of the trustees, and Wttodruff 
had manag(Ml the busiiu‘ss as if it was 
his own. He bought it s supplies, sold 
its products and paid its debts. No 
other person was shown to have had a 
voice in the management of its affairs. 
Under such circumstances, the giving 
of a i^romissory note in the name ot 
the company for money boiTowetl wii.s 
not only within the apparent scope of 
Woodruff’s authority, but the long 
period during which, without inter- 
ference, ho was permitted to manage 
the company’s affairs, justified the 
inference that it was within his actual 
authority. Martin t . Webb, 110 ir. 
S. 7. The bank was, therefore, justi- 
fied in relying upon the presumption 
that the notes, being made in the name 
of the company, were given in its 
business and for its benefit.” 

* Hyde r. Larkin, (11380) 3r> Mo. App. 
365. 

® Scott V, Johnson, 5 Bosw. 213; 
Merchants’ Bank i».McColl, 6 Bosw.473. 
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<*uted by its president under its corporate seal, reciting an authority 
Iroui the board of directors to execute When the transfer of 
a note belonging to a corporation has been authorized by a reso- 
lution of its board of directors, its president has ]>ower to indorse 
it over.^ As against the parties to a note, the prcbumption is 
that the president oE a corporation indorsing it over was author- 
ized to <lo so.** The president of a corporation may be autboi*- 
ized to indorse its notes by the directors, who with the president 
by the charter have Ml power to conduct its affairs.* 

g 145. When a president’s act is binding, — A manufactur- 
ing corporation of Coniiecticul, for the purpose of manufacturing 
a certain class of goods and to i)repare for the same, arranged 
with a Now York firm of commission merchants that the latter 
advance to the corporation, as called for, money to the amount of 
$100,000, to he secured l)y a mortgage upon its real property and 
it'i personal property to this extent, that the goods manufactured 
of this kind would he shipped to the firm to be sold on commis- 
sion and the avails of tlie sales applied to the settlement of the 
bond and mortgage. Advances were made to an amount slightly 
exceeding the amount of the limit ; goods were shipped and sold 
on commission, etc. The president of the corporation, its prin- 
cipal business and financial manager, recpiested this firm to make 
advancements to the corporation in addition to those contemplated 
and secured by mortgages, and verbally agreed that these should 
be secured by tlie mortgages, by the products of the mill previ- 
ously and subsequently consigned to them, and certain shares of 
stock which the corporation held in jiledge. There was advanced 
upon the agreement a large sum of money in addition to that 
already advanced. There was no vote either of stockholders or 
directors authorizing such borrowing or agreement. In an action 
for foreclosure of the mortgage the Supreme Court of Connecti- 
cut held that the firm was entitled to a decree of foreclosure and 
sustained the right of the firm to apply, as it had done, the pro- 
ceeds of the sale of products of the corporation to the later 

^ Corbit V. Nicoll, 1% K. Y. Civ. Pro. the Metropolis, R Gill. (Md.) 64. As 

to president's power to draw, accept, 
® Clark p. Titcomh, 42 Barb. 122 and indorse bills of exchange, see 
« El well B. Dodge, 88 Barb. 886. Jones aj. Hawkins, 17 Ind. 550, Alli- 

* Merrick v. Trustees of the Bank of son b. Huhbell, 17 Ind. 559. 
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advances made under this arraugcineiit with thopi’esident instead 
of upon the bond which the mortgage was executed to secure.^ 

§ 146. Illustrations of the power of a president. — The con- 
tracts binding a corporation which tlie president tliereof ha^ 
authority to make, by virtue merely of his official position, are 
confined to those relating to matters arising in the ordinary (^uur^e 


^ Lewis % Ilartfortl Silk Manufac- 
turing Co., (1887) 56 Conn. 25. In its 
opinion as to tlie binding effect upon 
the corporation of the transactions of 
its president the court said: “ No vole 
[of stockholders or directors] was nec- 
essary to make th<* acts of [the presi- 
dentj binding upon the corporation. 
Having made him its principal and 
general finaiudal manager and agent, 
with no limitation upon his power, and 
having notified all persons ooneerned 
of such appointment, the company is 
hound by his act of borrowing for its 
benefit and of pledging [the products 
of the mill] or any other personal 
property for repayment. He was 
clothed with power to borrow money 
for its necessary and proper uses from 
any person who would lend; to sell 
[their products] and repay; or consign 
[them] with leave to retain the pro- 
ceeds; or use any other property for 
that purpose. A nd as in t hesc matl ers, 
in legal contemplation, ho was the cor- 
poration, he could bind it as effectu- 
ally as it could land itself by corpo- 
rate vote when ttiking up money by 
an agrconient that payment should be 
secured by the pre\ ious mortgage, pro- 
vided (in the interesi of other credit- 
ors) the aggregate should not exceed 
the extreme limit of one hundred 
thousand dollars, Of course a cor- 
porate vote was necessary to a valid 
mortgage by its financial agent of the 
real estate of the [corporation] to the 
plaintiffs. But all money or other 
personal property or rights therein 
coming into its possession because of 
the mortgage security thus given were 


at th<* disposal of its general un- 
limited linaurial agent, equally with 
any other personal piopcrty belouging 
to it. A corporate vote is not made 
neeesbary to the valid disposition uf 
this right in personal property becaiiho 
of the mention of it in a sealed in- 
strument. Therefore, if we should 
concede that, as against the phiintiffs, 
the agri'cmeut between them ami tlio 
1 corporation] constitutetl a valuable 
right in the possession of the latter, 
nevertheless [its president] had abso- 
lute power of disposal of this right 
for its benefit. lie could exchange, 
sell, pledge or annul it by his imli- 
vidual action at his discretion. Pre- 
sumably the agreement ?)y the moit- 
gagor to deliver, and by the mortgagee 
to receive* [the products of the mill], 
in payment was for the benefit of the 
latter, and although it has a place in 
the condition of the mortgage, they 
tvere under no obligation to see in it 
any limitation upon the power of the 
mortgagor’s general financial agent 
thereafter to borrow, if they should be 
willing to lend, other and additional 
sums for its benefit, and make pay- 
ment therefor in money, [products of 
the mill], or any other personal prop- 
erty. The purpose of the mortgagee 
was to give satisfactory security for 
the loan of one hundred thousand 
dollars, not at all to bar itself from 
borrowing other money if a willing 
lender could be found. As it is the 
company's duty always to pay its 
debts, the application of any of its 
personal property or rights in stock at 
any time to that use by its accredited 
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of the bufiiuess of tho corporation.^ And a corporation, for 
instance, engaged in the business of conveying water through 
ditches for sale to niiners, would not be bound by a contract of 
its prosi<Icnt for a imrchaae of additional ditch jiroperty witli a 
\ iow of extending tlie operations of the corporation, as this would 
not be a matter within the ordinary course of the business of the 
corporatioi}.® The managing board of a private cor])oratioii liav- 
iug conferred, h}" a resolution of such board, upon tho president 
of lIic corporation the full power of the corporation in reference 
to niunicii')al street work, the president of the corporation may 
contract wdtli a city on behalf of tho corporation to improve a 
street;’ If made the dnty of a president of a corporation to gen- 
erally supervise its entire business, and it bo provided that all of 
tlie property of the corporation shall be under his control, by a 
by-law of the corporation, and it appears that for many years its 
president has acted as its attorney, and looked after its litigation, 
such facts will be evidence of his authority to employ counsel to 
look after the interests of the corporation in any pending litiga- 
tion.'* A corporation may be bound by its president’s entering 
satisfaction of a judgment in its favor, after an assignment to a 
third person, though the satisfaction piece be not under the seal 
of the corporation.® The president of a manufacturing corpora- 
tion, who is also its superintendent, clothed Avitli general author- 
ity to contract by parol, without the seal of the corporation, for 

financial agent without limitation is thority to bind the corporation for the 
binding upon it. And whatever vain- purchase of a house to be used as an 
able properly right as against [the office for tho corporation and as a 
pledgor], the [corporation] had in the boarding house for the laborers it em- 
use and application of his shares, ployed under a resolution of the cor- 
[stock of another corporation pledged poration vesting him with discretionary 
to it], that right was at the disposal of power as to all matters pertaining to 
[its president] for the benefit of the the prosecution of the projects of the 
company by sale or pledge, [the company,” and if his authority were 
pledgor*s] rights of course not to be doubtful, the acts of the corporation 
affected by any act of [the president] amounted to a ratification of the 
not authorized or ratified by himself.” contract. 

^ Blen Bear Kiver Auburn Water ® Oakland Paving Company v. Bier, 

& Mining Company, (1863) 20 Cal. (1877) 63 Cal. 370. 

603. 4^etherhee Fitch, (1886) 117 III. 

»Ihid. In Shaver d. Bear River & 67; s. c., 7 N. B. Rep. 513. 

Auburn Water dt Mning Co., (1858) ^ Booth Farmers 4 & Mechanics’ 

10 Cal. 896, the court held that the Bank, 50 IST. Y. 896. 
president of this corporation had au- 
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jiiaking and delivering its manufactured goodp, has like authority, 
unlohs the power ib withdj*awu, to authorize the tennination and 
release of siudi a contract.^ A railway corporation will bo bound 
by a contract made by it^ presideui, in its behalf, ainl within tlie 
scope, of its eharterisl powers, to pay hxed biiiiis of uiouoy to the 
proprietors of a railway bridge for the use of Ihe same, wliere it 
is made known to the diroefors ujul htoeklioldcrs and not disap- 
proved by them Avilhin a reasouahk* tiino.® Ko proof of the 
authority of the ju’osident of a corporation will l)c required to 
establish an assignment made hy the corporation, through its 
president, of a special tax lull.® The leubO of an office is within 
the usual powers of llie presi<Jent of a (corporation, and his deela- 
rations, when making such acontracd, are evidence of the iiitoiided 
purpObO for whic’h it may he leased.* A corporation will bo 
bonnd i)y tlic act of its president, aff(‘r its organization, in receiv- 
ing a conditional suhbcriptiom"’ A (‘or])oration will 1x3 bound by 
its prebidont’fe receiving a promissory nofc, on settlement against 
the maker, tbougb made payable to the presideni or his order by 
his individual name, if he has been in the habit of a{*ting as its 
busiuobs agejit, with the knowledge of the corporation and with- 
out ol)jection on its part.*’ It is within the bcopcj of aprosidentV 
authority, us president, to undertake to bring before the hoard of 
directors t>f a eorjAoraticui, at a time specified, a domuiul against 
the corporation for money borrowed b;v an agent of the cox^pora- 
tion, and the corporation will be bound to eoubider tbo demand 
at the tini(» b[)ecified.' 


Mndianapolls liolling Mills /•. M 
bonis, Port S(*ott cVe Wichitn Railroad, 
(18H7)t20 V. S. ‘256, s. (., 7 Hup. Ct, 
E(»p o4‘2 

- Piltsbnriili, Umeiunali A; St. bonis 
l{y Co. i\ Keokuk & Hamilton Bvidiro 
Co (tSHO) lai Ib B. 371; s. c., 9 Sup. 
Ct. Rep. 770. 

'BamMek r C’anvp'bell, (IHSU) 37 
Mo. App. 460. 

^Baltimore & Philadclixhia Steam- 
boat Co. ly. J\I('C^ilch<‘on, 13 Pa. St. 13. 

^Pittsburgh & Oounellsvillc R, R. 
('o. T Stewart, 41 Pa. St. 64. 

^Dougherty v. Hunter, 64 Pa. St. 
380. As to power of president to ap* 
point attorneys for looking after liti- 


atuion of corporation, wv lleno Water 
(^oinpuny be(*te, 17 Ncv. 203; s. c., 
30 Puc. Rep. 702; American Insur- 
ance Co, Oakley, 0 Paige, 49(>; &. e., 
38 Ain. Dee »56b AVetherbee i\ Filch, 
117 111 07, s. c„ 7 N. B. Rep. 513. 
As to presid<*nCbiudort>mg commercial 
piiper for transfer. see Irwin k Bailey, 8 
Biss. 523; Ilowland JMyer. 8 H. Y. 
290; Caryl r. McBlriith, 8 Sandf. 176; 
Palmer r. Nassau Bank, 78 111. 380. 
As to pow(‘r of the lux^sidcnt of a 
bank to contract for the bank, see 
Case r. Hawkins, 63 Miss. 702. 

’Union Gold Mining Co. Rocky 
Mountain Bank, 1 Colo. 531. As to 
making sales of commodities of cor- 
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^ 147. Illustrations of his lack of power. — Tlie president of 
ii corporation Jia>s no legal power or authority to deplete the 
coflei's of tlie corporation by instructing the treasurer to refuse 
to accept subscri]>tioii money when tendered.' An authority 
given l)y a resolution of the board of directors to a president of a 
corporation “to make all contracts and draw on the treasurer for 
nil ditabui'semonls (countersigned by the secretary) under the 
direction of the hoard,” does not confer upon the president power 
to make contracts for, or otherwise bind, the corporation without 
the “direction of the board” of directors, and his acceptance of 
a bill drawii upon him as president, without the direction of the 
board of directors, would not hind tlie corporation.^ There is no 
power in the president of a corporation, by virtue of his office, to 
purchase or sell real property for the corporation at his discre- 
tion, Such power can be conferred only by the board of trus- 
tees.^ A resolution being upon the minutes of a corporation for- 
bidding its president purchasing such goods, the president cannot 
bind it for goods purchased.^ Where a contract has been entered 
into by authority of its board of directors, the president of a cor- 

poi-ution in the usual coui’se of the except in the discharge of theii* ordi- 
Tbusinesa of the corporation, sec Horton nary duties. The court, in Potts r. 
Ice Cream Company />. Mcmtt, 63 Wallace, supra, further said: ‘*Itis 
Hun, CSS; s. c . , 17 N. Y. »Supp. 718; true that if the acts of the president 
4.S K Y. Bt, Repr. 416. As to the ef- are ratified by the corporation, or the 
feet of a president’s acknowledgment corporation permits a general course 
of u debt, taking it out of the Statute of conduct or accepts the benefit of his 
of Limitations, see Morgan r. Mcr- act, they will be bound by it, Buttbe 
chants’ Bank, 13 Lea, (Tcnn.) 234. general rule is that the president can- 
* Potts V. Wallace, (1893) 140 U. S. not act or contract for the corporation 
089, 705; s, c., 13 Sup. Ct. Rep. 196, except in the course of his usual du- 
in which the question whether or not tics. And the rule is still stronger 
a flubscariber to the stock had been re* against the power of the president to 
leased from bis obligation to pay it for bind the corporation by giving up its 
the benefit of the creditors by tho ac- securities or releasing claims in its 
Uon of the president or otherwise, favor,” 

The court followed Bank of tho United * Lazarus, Use of, Shearer, (1841) 
States u Dunn, 6 Pet 51, where it was 2 Ala. 718. 

held that an agreement by the preai- * Bliss Kaweah Canal & Irrlga- 
dent and easier that the indorser on a tion Co., (1884) 65 Cal. 502. 
note shall not be liable on his indome- ^ Wcsterfield v. Radde, 7 Daly, 826. 
ment does not bind the bank; that it In Smith Smith, (1875) 117 Mass, 72, 
is not the duty of the cashier and it appeared that a corporation held a 
president to make such contracts, nor mortgage of land assigned to it by the 
have they the power to bind the bank mortgagee as collateral security for the 
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poratiou, without tlio assent of the directors* lias no ])o\ver h; 
modify it,^ The president of a corporation, as such, lias no power 
to bind the corporation by any act outside iiis official duty.^ The 
suT)orintendent of a mining corporation lias no authority, mHuU 
officii merely, to borrow money on the credit of the corporation.^ 
And the president of such a corporation has no power, as pro&i- 


paymeut of a note wMch was also se- 
cured by a mortgage of other land 
owned by him. By vote afterwards 
the corporation authorized its presi- 
dent and secretary to cancel the prin- 
cipal mortgage, hut, by mistake, the 
president discharged both mortgages 
upon the record. There was a provis- 
ion in the charter of the corporation 
that the president should keep the cor- 
porate seal, hut the only provision in 
its charter or its by-laws relating to 
the execution of contracts in its behalf 
was, that the corporation should be 
bound by all instruments which it 
should lawfully make, when executed 
in its mime and pursuant to its rules, 
signed and delivered by the presi- 
dent, secretary, treasurer or other 
officers or persons it should appoint, 
and sealed by its common seal. The 
Supreme Court of Judicature held that 
the discharge of the collateral mort- 
gage was without authority from the 
corporation and void. 

^ Western Railroad CV). r. Bayne, 11 
Hun, IGij; s. o., 75 N. Y. 1. For 
classes of contracts or agreements in 
which a president cannot bind the cor- 
poration, see Spyker p. Spence, 8 Ala. 
883; First National Bank r. Heed, 30 
Mich, 203; St, Nicholas Insurance Co. 
^j. Howe, 7 Bosw. 450; First National 
Banlc 0 . Bennett, 33 Mich. 520; Leavitt 
?). Connecticut PeatCo,,OBlatchf. 139f 
Leggett New Jersey Manuf. Co., 1 
N. J, Eq. 541; s. c., 23 Am. Dec. 728; 
Fitzhugh V. Franco-Texas Lund Co., 
81 Tex. 800; s. c., 10 B. W. Rep. 1078; 
McKeag Collins, 87 Mo. 164; Olney 

Chadsey, 7 R. T. 224; ITodgeu. First 
National Bank, 22 Gratt. 51; Brouwer 


/>. Appleby, 1 Sandf. 158; Hone 
Allen, 1 Sandf. 171, note; Thompson 
«>. McKee, 6 Dak. 172; s. c„ 37 N, W. 
Rep. 307; Ellsworth Woolen Manuf g. 
Co. 0 . Faunce, 70 Me. 440; s, c., 10 Atl. 
Rep. 250; Ashuelot IVIanufg. Co. i\ 
Marsh, 1 Cush. 507; Globe Works r, 
Wright. l00Ma.ss.207; Whit«‘ r. West- 
port (^otton Manufg. Co., 1 Piek. 215; 
s. 0 ., 11 Am. Dec. 108; E, ( Virver Com- 
pany c. Manufacturers’ Ins. Co., 6 
Gray, 214; Markey 0 . Mutual Benefit 
Ins. Co., 103 jMass. 78; Merchants’ 
National Bank a. Rawls, 7 Ga. 101; k. 
0., 50 Am. Deci 394; Asher /\ Button, 
3i Kans. 280; U(*ynolds,ctc,,Constr. Co. 

T. Police Jury, 44 La. Ann. 863; s. o., 
II Bo. Rep 230; Potts o. Wallace, 140 

U. S. 089; «. c., 13 Bup. Ct. Rep. 190; 
Bank of United Blates n. Dunn, 0 Pet. 
51; Weeks 0 . Hilver Islet Consolidated 
Mining Co., 55 N. Y. Super. 1; s. r., 
8 N. Y. St. Repr. 110; First National 
Bank i\ Lucas, 21 Neb. 2R0; s. c., 31 
N. W. Rep. 805; Foster c. Essex Bank. 
17 Mass. 479; s. 0 ., 9 *Vm. Dec. 108; 
Dowd ». Blephenson, 105 N, C. 407; 
s. c., 10 S. E. Rep, 1101. 

2 Pmy i\ BimpsonWatef'proof Man- 
ufacturing Co., 37 Conn, 531. In 
Btallcup 0 . National Bank of the Re- 
public, (1888) 15 N. Y. St. Ropr. 39. in 
the absence of proof of the authority 
of its president to accept drafts of a 
corporation upon the bunk, and in the 
face of evidence that the obligee of the 
drafts knew that similar transactions 
of the president had failed to meet the 
sanction of the directors, the bank was 
held not to be liable. 

3 Union Gold Mining Co. v. Rocky 
Mt. Bank, 2 Colo. 565. 
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dent, to undertake, in tlie corporate name, for the repayment of 
swell an unauthorized loan.^ The Illinois Appellate Court sus- 
tained a decree dismissing a bill to compel a corporation to renew 
a lease of a building belonging to it, because of a lack of power 
or autbority in the president of the association to bind it by an 
agreement to make or renew a lease of its estate.^ 

§ 148. What would show the authority of a president. — 

A. corporation admitting, at the trial of a case, that the one mak- 
ing the contract which the corporation claimed to be unautlior- 

* Ibid. cuting leases defined, and while it is 

® Koob r, National Union Building true that it has been said by the Su- 
Association, (1890) 05 111. App. 405; prenie Court of tliia slate that an act. 
affirmed in 13? 111. 497; s. c., 27 K E. done by the president will be presumed 
Ucp. 530. The court said; ‘‘The to be legally done and be binding on 
president of a corporation has not, as the body, that rule applies *in the ab- 
matlor of law, and merely by reason sence of legislative euactmenL or pro- 
of his holding said office, i>ower orau- vision made in the by-laws.* Smith 
thority to execute deeds, mortgages or r. Smith, 62 111. 493. The business 
leases of the real estate of the corpora- affairs of corporations are controlled 
tion, Hoyt Thompson, 19 N. Y. exclusively by their hoards of direct - 
207, The implied powers of thepresi- ors, and such board may undoubtedly 
dent of a corporation depend uppn the invest the president with authority to 
nature of the company’s busine.ss, and bind the corporation by deed or lease, 
the measure of iiiitlioiity delegated to either by express resolution or by an 
him by the board of directors. It acquiescence in his assumption of au- 
seems that the president has no greater thority in that respect, which would 
powers, by virtue of hi&. office merely, jUbtify persons who dealt with him in 
than any other director of the com- the inference that he had such author- 
pany, except that he is the presiding ity in fact. So if the act is one inci- 
ellicer at the meeting of the board, dent to the execution of the trust re- 
ilorawetz on Corporations, § 537. posed w him, such as custom or neces- 
Thero is no proof in the record as to sity has imposed upon this office, he 
what the business of [defendant cor- may perform it without express au- 
poration] is? but it is shown that its thority. Mitchell v. Deeds, 40 III. 416. 
business, whatever it may be, is car- As we understand Union Mutual Life 
ried on under certain by-laws, section Ins. Co. ?>. White, 106 111. 67, it simply 
9 of which by -law's relates to the duty holds the corporation bound by acts 
of the president, and, among other which, from the course of its business, 
things, provides that ‘he shall exe- were within apparent power of the 
cute all bonds, contracts, leases or president and general agent when those 
other instruments I’equired to bo made officers w'cre acting for the corporation 
or executed by authority of the board in a state where the corporation was 
for and on behalf of the association, doing business by comity, the home 
which shall also be signed by the sec- or residence of the corporation being 
retary.’ Here we find the authority in another state." 
of the president with reference to exe- 
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ized was its pi’esident and superintendent as well as general 
manager, the Supreme Court of California held to be sufficient 
evidence of his authority to make the contract, and it was not 
necessary, upon the party seeking to enforce it, to show any vote 
or other corporate act constituting him the agent of the 
corporation.^ 

' Crowley Genesee Mining Com- in accordance with justice or the inter- 


pany, (1880) 55 Cal. 273. It was said 
in the opinion: * * The common-law rule 
that a corporation has no capacity to 
act or to make a contract, except un- 
der its common seal, has long since 
been exploded in this country. Even 
in England it has been found io he im- 
practicable, so that the classes of cases 
which constitute exceptions to the 
rule have become so numerous that the 
exceptions have almost abrogated the 
rule. In the United Stales nothing 
more is requisite than to show the a\i- 
thority of the agent to contract. That 
authority may bo conferred by the cor- 
poration at a regular meeting of the 
directors, or by their sc’piirnte assent, 
or by any other mode of their doing 
such acts. If this were not so,*’ says 
Mr. Thief Justice REDFiEiii), **it 
would lea<l to very grout injustice, for 
it is notorious that the transaction of 
the ordinary business of railways, 
banks, and similar corporations in this 
country, is without any formal meet- 
ings or votes of the board. Hence, 
there follows a necessity of giving ef- 
fect to the acts of such corporations, 
according to the mode in 'which they 
choose to allow them to be transacted. 
If this were not done, it would become 
impossible to dispose of such contracts 
with any hope of reaching the truth 
and justice of the right and duties of 
the several parties involved. * * * 
This is merely holding corporations to 
such rules of action as they see fit to 
adopt for their own guidance and the 
transaction of their business.” Bank 
of Mddlebury o. Rutland R. R. Co., 
30 Vt. 160. * * * It would not be 


ests of society to allow corporations to 
deny the authority of such agents, or 
to repudiate contracts made by them 
for "Work and labor from which they 
derive benefit. So, in Goodwin 
Union Screw Company, 34 N. H. 378, 
where it appeared that the business of 
maufacturiug screws was conducted 
under the general management of one 
of its directors, who made V(‘rbal con- 
tract with the plaintilT to work in the 
shop, at manufacturing screws for the 
defendant, the Siii)ronic Court of New 
Hampshire held that where one has 
the actual clmrge and management of 
the general business of a corporation, 
with the knowledge of the members or 
the directors, this is sulRcient evidence 
of authority, and the company will be 
bound by his contracts made in their 
behalf, within the apparent scope of 
the business intrusted to him. And in 
TTilson Sewing uMachiiu* Company e. 
Boyington, 73 III. 531, where it ap- 
peared thtit an architect had drawn 
plans for a building for a corporation 
\ixider a verbal contract made with one 
who was acting as president, execu- 
tive manager and principal stock- 
holder of the company, the Supreme 
Court of Illinois held that the contract 
was binding upon the corporation, 

“ A corponition,” says the court, 
'‘wdiich suffers appearances to exist, 
and its officers and agents to so act as to 
give one employed by such officers 
and agents reason to believe that he is 
employed by the company, becomes 
liable to such person as his employee^ 
to pay for the services rendered.” 
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§ 149. Question of authority for the jury. — In a case before 
the New York Court of Appeals, which was an action upon cer- 
tain promissory notes made payable to a domestic corporation 
and indorsed by its president, it appeared that the corporation had 
its main ofhco in the city of New York, and while a portion of 
its business was transacted and most of its purchases and sales 
were made in other states and countries, its principal business 
operations were carried on in that city, and the annual meeting 
of its directors was there held. The person who indorsed these 
notes was president and treasurer, the general manager of all the 
corporation’s business affairs in that city, and the only oliicer in 
attendance at its office tliore ; he paid the current accounts of the 
company and indorsed checks made payable to its order. The 
discount of business paper and the use of its money for its pur- 
poses, and the account of the same on its cash books wore daily 
and permitted transactions. The corpoi'ation had no cash capital, 
and its working capital was borrowed on the credit of the com- 
pany, and this borrowing was done principally by the president, 
and inaiidy by the use of paper indorsed by him in the name of 
the corporation. The evidence on the trial tended to show that 
this was with the knowledge and acquiescence of the directoi’s. 
The Court of Appeals held that it was error in the lower court to 
dismiss the complaint ; that the evidence required the submission 
of the question of the authority of the president of the corpora- 
tion to bind it by indorsements to the jury.^ 

§ 150. Power of a president as to execution of notes. — 

The making of promissory notes of a corporation by its pi’esident 
to one who, at his instance and request, may advance money to 
pay indebtedness of the corporation to save it from a law suit, is 
within the scope of the hubiuess intrusted to him as supeiintend- 
ent and general agent of the corporation.® 

» Fifth National Bank of Providence, Co., 44 Cal. 106; Wilbur Lynde, 40 
B. I., v.Nava9sa Phosphate Company, Cal. 390. In Farmers & Mechanics* 
(1890) 119 N. Y, 366; s. c., 23 N. E. Bank of Savings Colby, (1883) 64 
Bep. 737. Cal. 353, it was held that a note signed 

* Seeley tJ. San Jose Independent hy one as president of a corporation 
Ml & Iiumber Co., (1881) 59 Cal. 33. and another as secretary p/v they, 
The court distinguished Hall An- at the time of its execution, discharge 
bum Turnpike Go., 37 Cal, 335; Davis ing the duties of those respective 

Bock Creek, L. F. d? M. Go., 65 Cal. offices, was the note of the corpora- 
369; San Diego S, D. d? L, A. R. B, lion, and imposed no personal liability 
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§ 151. In what cases the authority of a president may not 
be questioned. — The knowledge of all the members of a board 
of directors of a corporation, except one, who* was absent from 
the county, the concurrence at the time of those wlio remained 
in the county, or their long-continued acquiescence afterward, has 
been held by the Supreme Court of Judicature of Massachusetts 
to have made valid, as the act of the corporation, the execution of 
a mortgage of its personal property, without special authority 
therefoi*, by its president, who was general manager of its busi- 
ness.^ In case the president of a corporation, who is its manag- 
ing officer and makes its contracts, enters into a fraudulent con- 
tract on its behalf, tlic corporation cannot escape liability on the 
ground that the president conducted tlio transaction without its 
knowledge or concurrence.® The l)y-laws of a corporation can- 
not be set up by the corporation as counteracting the autliority 
conferred upon its president by permitting him to hold himself 
out to the public as its general manager and director of its busi- 
ness.® A corporation accepting the benefit of work done or mate- 
rials furnished, upon tlie order of its president, will be estopped 
to deny the power of the president to make the contract.^ The 
authority of a president of a corporation to subscribe for stock in 
another may he presumed upon the facts that the stock was 
received by an agent of the corporation he represented and 
retained by it, and that the stock on several occasions may have 
been voted by an officer or member of such corporation.® 


upon them us individuals. In Na- 
tional Bpraker Bank e. Treadwell Go., 
(1894) 80 Hun, 863, where a promis- 
sory note of a corporation was executed 
by its president, hut not signed by its 
treasurer in aceordauce with the by- 
laws of the corporation, the Supreme 
Court of New York in General Term 
held that the fact constituted no de- 
fense to an action on the note, if the 
paper was not diverted from its orig- 
inal purpose and went into the hands of 
a bona holder and the corporation 
received the benefit of the proceeds. 

* Sherman c. Pitch, (1867) 98 Alass. 59. 

s Grand Rapids Safety Deposit Co. 
D. Oincinnati Safe & Lock Co., 45 Fed. 
Rep. 671, 


® Marine Bank of Buffalo r. But- 
ler Colliery Co,, 53 Hun, 612; 23 
K. Y. St. Rejir. 318; s. c., 5 N. Y. 
Supp. 291; affirmed in 125 K Y. 695; 
Bank of Attica Pettier & Stymus 
Mfg. t^o., 49 Hun, 606; s, 0 ., 1 N. Y. 
Supp. 4b3; 17 N. y. St. Kepr. 327. 
When a corporation is estopped to deny 
the authority of its president, sec Alex- 
ander Brown, (1877) 9 Hun, 641. 

4 Brown r, Wright, (1887) 25 Mo. 
App. 64. 

^Eiysville Manufacturing Co. 
Okisko Company, 1 Hd. Oh. 392; af- 
firmed in 5 Md. 162. In Grape Sugar 
Manufacturing Co. Small, (1874) 40 
Md. 395, an action to recover for work 
done under a contract with the acting 
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§152. Giving a judgment note — New Jersey. — Tlie 
president of a corporation has no power, in virtue of his ofidce, as 
president, to execute a bond and warrant of attorney for tlio 
entry of a judgment by confession against the corporation.^ The 


president of this manufacturing cor- 
poration, the Court of Appeals held 
that it was not necessary to prove that 
the president was authorized by a di- 
rect vote or resolution of the corpora- 
tion to mafce the contract. The work 
being necessary to enable the corpora- 
tion to carry on the business for which 
it was incorporated, and accepted by 
it without objection, and without any 
intimation that its acting president was 
noi authorized to make such contract, 
the jury on the trial might presume 
that the work was done by the author- 
ity of the corporation, or that it was 
subsequently accepted, and the con- 
tract ratified. In the same case it was 
further held that where, under the con- 
tract made with the acting president 
of the corporation after the certificate 
of incorporation was signed by the 
members of the proposed corporation, 
but before it was recorded, as required 
to constitute it a body politic under 
the General Incorporation Law, tlu‘ 
work was done for the corporation and 
accepted after its incorporation was 
complete, the corporation would be 
estopped, both at law and in equity, 
from denying its liability on account 
of the same. Sec, as to the liability of 
corporations under similar circum- 
stances, Baltimore City P. Ry. i?. Sew- 
ell, 85 Md. 351; Edwards t. Grand 
Junction By, Co., 1 Mylne & Or. 650; 
Wesley Church v, Moore, 10 Pa. St. 
373; Attorney-General 1 ?. Corporation 
of Leicester, 9 Beav. 540; Hughes 0 , 
Antietam Manufacturing Co., 84 Md. 
334; Pister La Eue, 15 Barb. 833; 
Low Connecticut & Passumpsic 
Bailroad, 46 K. H, 384. As to estop- 
pel of a corporation to deny the 
authority of its president to hind it 


where ho has been held out to the 
public as possessing authority, see 
Ocedcr v. II. M. Loud & Sons Lumber 
Co.. 86 Mich. 541; s. c., 49 N. W. Bep. 
675 ; 24 Am. St. Rep. 134; Sherman 
Center Town Co. v, Swigart, 43 Kans. 
392; s. c., 33 Pac. Rep. 569; 19 Am. 
St. Rep. 137; Fitzgerald Constr. Co. 
/), Fitzgerald, 137 U. S. 98; s. c., 11 
Sup. Ct, Rep. 36; Olcott p. Tioga, etc., 

R. R. Co., 40 Barb. 179; First Nat. 
Bank v, Kimberlands, 16 W. Va. 555; 
Fitzhugh /K Franco-Texas Land Co., 
81 Tex. 306; s. o., 16 8. W. Rep. 1078; 
Washington Savings Bank ?). Butch- 
ers’, etc., Bank, 107 Mo. 133; a. 0 ., 17 

S. W. Rep. 644; 28 Am. St. Rop. 405; 
Dougherty p. Hunter, 54 Pa. St. 380; 
Libby p. Union National Bank, 99 111, 
633; Neiffer Bank of Knoxville, 1 
Head, (Tenn.) 1 03. Estoppel by reason 
of a presumption that corporation has 
ratified a contract of its president. West 
Salem Land Co. Montgomery Land 
Co., 89 Va. 193; a c., 16 S. E. Rep. 
534; Belleville Savings Bank Wins- 
lovr, 85 Fed. Rep. 471; Bagaley v, 
Pittsburg Iron Co., 146 Pa. St, 478; s. 
0 ., 33 Atl. Rep. 837; Shaver Bear 
River, etc., Co,, 10 Cal 306. 

* Stokes Jersey Pottery Co., (1884) 
46 N. J. Law, 337. Argumdo, Pepub, 
J., for the court said: **Tlie powers 
of the president of a corporation, 
nvtiiU officii, over its business and 
property are strictly the powers of an 
agent— powers delegated to him by 
the directors, who are the managers 
of the corporation, and the persons in 
whom, as its representatives, the con- 
trol of its business and property is 
vested. If the corporation be organ- 
ized for business purposes, the presi^ 
dent is its chief executive officer. He 
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Court of Errors and Appeals of New tTersey lias lield tliat such a 
judgment did not acquire validity from flic fact Hint tlio money 
advanced by tlie plaintiff was applied fur the benefit of the com- 
pany. “ From that fact,*’ it was said, a debt w«iulcl arise and 

iiiiiy, without any special authority duty or to be within tlu* rtco[)e of his 


from the board of directors, perform 
all acts of an ordinary nature which, 
by usage or necessity* are incident to 
his office, and may bind the corpora- 
tion by contracts arising in the usual 
course of its business. Boone on Corp. 
§ 144. To this extent, the president, 
in virtue of his election as such, be- 
comes the agent of the corporation. 
Beyond the powers which usage and 
custom and the necessities ami con- 
venience of business require in the 
executive officer of a corporation, he 
has no more control over the corporate 
properly and funds than any other 
director. As illustrative of the re- 
stricted powerti of a president of a 
corporation in the management of its 
business and control over its property, 

I will refer only to two cases in our 
own courts. In Titus o, (^airo & Fal- 
lon R. R. Co., this court held that a 
X)Ower of attorney executed by the 
])n*sident of a corporation, authoriz- 
ing a sale of its bonds in the marhet, 
gave the agent no power to sell, and 
that the president could not execute 
such a power without the authority of 
the board of directors. In delivering 
the opinion of the court, Mr. »Jiisticc 
Vast Svckel said: *In the absence of 
anything in the act of incorporation 
bestowing special power upon the 
president, he has, from his mere offi- 
cial station, no more control over the 
corporate property and funds than 
any other director. The affium of cor- 
porate bodies are within the ex<‘lasivc 
control of their boards of directors, 
from whom authority to dispose of 
their assets must be derived. The act 
of a president or other offlctu', unless 
it is shown to pertain to his official 


employment, cannot be regarded as 
the act of the corporation, tuul is not 
binding upon it. The authority re- 
quisite to cli{xrg{‘ the company must, 
tliercfore, be derived from th<j board 
of directors.’ S Vrouni, bH-l03. The 
other case U Leggett /». New Jersey 
liiinking Co., o41. Jn that ease 
the charter of a hunk provitled that 
the alTairs, property ttnd concerns of 
the corporation should be managed by 
its directors; ami the Court of Chan- 
cery held that, although a mortgage 
cxcciittMl under the authority of the 
board of directors •would be vjilid, a 
mortgage executed by the president 
and cashier under the corporate seal, 
without the authority or concurrence 
of the board of diroctors, was not a 
valid instrument. The reasoning on 
wiiicli the cases cited were decided 
applies to the case novr before the 
court. The xdaintilt by his judgment 
and the execution thereon, has a<*- 
quired a lien on idl the property of 
the corporation; and I cannot fmd in 
princix^lc any distinction between a 
mortgage or convoytxnce of the lands 
of a corx^oralion anil a judgment upon 
bond and wmrrnnt of attorney iq^oii 
which the property, real and personal, 
of the corxioration is taken. Hiich a 
transaction is not within the ordinary 
business of a corporation, wiiich the 
iwesidcut, as its executive officer is, in 
virtue of his office, authorized tf) 
traiihact. Then* are cases in which 
the puwt»rs of un ofiicer of a corpora- 
tion, and his authority to act for the 
company, are enlarged beyond those 
powers which arc inhenmt in his 
office. But these are coses in which 
the agency of the officer has arisen 
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an obligation on tho part of the corporation to pay the debt in 
ooinniou wiili its otlier debts would result ; but the plaintiff can- 
nut hold Ids security which gives him a lien upon the company’s 
})ropertyj unless his security is a valid security thereon, especially 
when the rights of tho other creditors arc involved.” ^ The facts 
that a president owned the bulk of the capital stock of a corpora- 
tion, and that he was the buperintendent of its business and its 
treasurer, as well as tho active manager of its affairs, and had 
been accustomed to borrow money for tho use of the corporation, 
it has been held would not give him power to incumber its 
property by mortgage or confession of judgment for money 
borrowed.^ 

§153. The same subject — Illinois. — The Illinois Appel- 
late Court has said, as to the power of a president of a corpora- 

from tlie assent of the directors, pre* proof on that subject is that Cook 
Slimed from their consent and acqui- [the president of the company} was 
esecnee in permitting the officer to the owner of all the capital slock of 
assume the direction and (control of the company except two shares; that 
the business of the ooippany. Taylor ho was president and treasurer and 
on Corp. 202, 236-344; Ang. & A. on the active manager of the company, 
Corp. 299-302. Thus, when, in the using the money of the corporation as 
usual course of Ihe business of a cor- he saw fit, and borrowing money for 
]»>rntion, an oflk‘er has been allowed the company so far as its banking 
in his official capacity to manage its business was concerned; that at one 
aifairs, his authority to represent the time he effected a loan uiinn mort- 
corporation may be implied from tho gage, but that the mortgage was 
manner in which ho has been per- made by the authority of the direct- 
niitted by tho clire(‘toTS to transact its ors, and that he never undertook to 
business. Martin c. Webb, ilOU. execute in the corporate name papers 
7. These arc simply instances of the of tho eharact(*r of the security in 
application of the principle that usual que.stion, without tho assent of the 
employment is evidence of tho powers directors, except in this instance. » * * 
of an agent, and a responsilrility will Incident to the power of Cook to bor- 
be laid upon the principal for the acts row money for the company*, s use was 
of his agent within the apparent the power to secure the debt in the 
authority so conferred upon the agent usual way; but tho power to contract 
— a doctrine which has come to be the debt did not carry with it the 
applied to corporations in many re- power to incumber the company's 
fipects as well as to individuals, and property by a mortgage or judg- 
with the same qualifications and ment confessed as a security for its 
limitations.” The court then applied repayment.’* 
these principles to the case at bar. ' Stokes «>, New Jersey Pottery Co., 
saying: “ Bat the depositions laid be- (1884) 46 N, J. Law, 237; citing 
fore the court do not bring the case in Hackensack Water Co. Be Kay, 9 
hand within the range of the author- Btew. Bq, 648. 
itles above referred to. Tho only ^ State Bank />. Holcomb, 7 Halst 196. 
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tion to confess ju%ment: “We think it plniii, both upon prin- 
ciple and from the authorities, that the president of a corporation 
lias not, as a matter of law, and simply by virtue of his oflico as 
president, authority to either confess judgment against such cor- 
poration or execute a warrant of atiorney empowering another 
so to do. Such matters form no part of the ordinary business of 
the company which the president, as its executive oflicer, is 
authoi'ized to transact mHiiie ojjUcil. The power in ([iiestioii is 


not inherent in or incident to 
necessity.^ 

^ Joliet Electric Light & Power Co. 
n Ingalls, (1887) 23 111. App. 4r>; citing 
Stokes Kew Jersey Pottery Co,, 
(1H84) 46 ISr, J. Law, 287; Tliew 
Porcelain Mfg. Co., 5 S, 0. 416. 
The court, in Joliet Electric Light 
Co. fl. Ingalls, 8/fpfVf, discussed the 
facts and the law applicable to them 
in the case in these words; It is one 
of the elements of a priwff facie case 
that it is subject to be rebutted and 
destroyed by evidence to the contrary. 
The case of the defendant in error is 
not that of a stranger to the corpora- 
tion dealing with the agents of the 
corporation and wilhoiit actuwl nolice 
of the power and authority given lo 
such ag«mts by the corpontlion or its 
directors. It would in many instances 
be ditiicult and even impossible for 
such stranger to ascertain with i*cr- 
ttiinty and precision what the proceed- 
ings of the corporal e board were. As 
between such third party and the cor- 
j)oratioa the rule sometimes applies 
that where one of two innocent parties 
must suffer for the unauthorized act 
of an agent the loss should follow 
1 fall on?] him who selected the agent. 
Taylor on Private Corporations, § 203. 
Here defendant in error was himself a 
member of the board of directors of 
the [corporation], and present at and 
participating in its meeting of the 
[date of this action of the officers], and, 
moreover, was secretary of the com- 
pany, and kept and had the custody 
2G 


the office from either usage or 

of the record of the proceedings of 
such meeting. lie had actual and full 
notice that all that the board of di- 
roctom did on that occasion \\ as to ac- 
cept without (qualification the writteui 
offer that he himself had inado for the 
sale of the i>lant of [another electric 
light comi).iny], and on the very terms 
proposed by himself, ami also that 
the only papers the board authorized 
the president to e'cecute, and himself 
as secretary lo alfix the seal of the cor- 
poration to, were * the necessary papers 
to complete said contract.' What con- 
tract? Evid(*iitly thi3 contract shown 
by the written proposition of dufend- 
lUit in error to sell the plant for fa 
fixed Slim], payable as stated therein, 

‘ and secured by notes and mortgage 
or other instruments upon all the plant 
off(*rud ’ for sale, and by the resolution 
of the board accepting the said px*opo- 
sition. It would seem the x‘easonabk* 
construction of the Iransat'lion must 
necessarily be h.s shonrn by the offer 
and the simple acceptance thereof 
'Without (pialification or C‘Ouuter offer, 
that the completed contract between 
the parties was, that in respect to 
securit}' for the purchase money the 
special terms proposed, ?. e., ‘notes 
and mortgage upon all the plant/ con- 
stituted the contra<‘t, and that imder 
the agreement defendant in error could 
have demanded nothing more or other 
than notes and mortgage, and that a 
tender by plaintiff in error of such 
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§ 154. Where contract of purchase includes giving a 
judgment note. — In a case where a corporation wishing to pur- 
chase property for its use, contracted for advances of money for 
the purpose for which the corporation was to execute its note 
with a warrant of attorney to have judgment on the baine, the 
Supreme Court of Illinois fully considered the propriety of the 
judgments upon this particular note, the authority of the officers 
in the matter and the execution of the notes, and declared tlio 
following rules in such case to he that : Where the presidmit of 
a corporation is authorized to enter into a contract, under which 
another is to loan the corporation money, and the president is to 
make and deliver, on its behalf, a note for the money loaned, 
secured by a warrant of attorney to confess judgment, and buch 
contract is entered into, and the president, in pursuance of its 
provisions, gives the warrant of attorney, the act will be binding 
on the corporation, even in the absence of the adoption of any 
resolution empowering him to give the warrant of attorney 

notes and mortgugo would have been dh'eclurs and accepted by them; tliaO 
in full payment of the contract made defendant in error had ample notice 
Even if instruments other than ‘notes that the authority given by the board 
and mortgage* could rightfully Im c of directors to the probideiit of the 
been asked for under the contract, yet corporation to execute papers and to 
it is plain they must necessarily have the secretary to affix the C()r]iorato seal 
been instruments which, when given, thereto, was, by the nrd(*r of said 
extended to and covered the plant of board, expressly limited to such papers 
the [other corporation] and no more, as were necessary in order to <’uiTy 
the words ‘ upon all the plant offered * into effect the contract made, and 
being words of limitation. It can further, as has been already fetal oil, 
hardly be successfully contended that that there was no inherent i>ow(*r 
under an executory agreement to give vested in the president, rirfufe ojifii, 

* notes and mortgage,* payment notes, to give a judgment note that would 
or notes witli warrants of attorney at- bind the company. In the case of 
tached or incorporated, authorizing lloyt 0 . Thompson, 5 N. Y. 330, it 
confessions of judgment, can he do- w'us held that a deed formally exc- 
manded. The expression ‘notes and cuted under the corporate seal, and 
mortgage* must be presumed to have hearing upon its face the presumption 
been understood by the contracting that it was executed by the competent 
parties in their usual, ordinary and authority from the corporation, was 
natural sense, and as indicating only void, and not the deed of the eorpom- 
simplo promissory notes secured by a bion, because it was actually executed 
mortgage upon property. One condi- by the executive officers without au- 
tion, then, is that warrants of attorney thority, and known by the grantee to 
were not called for or included in have been so executed. The same rule 
either of the expressions used in the has application to the matter now in 
proposition submitted to the board of hand,** 
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Where a promissory note and warrant of attorney are executed 
in llio name and under the seal of a eorporutioiij it will be pi^e- 
suincd that such instruments were properly executed by the 
authority of the corporation. The coininoii seal of a corporation 
being affixed to an instrument, and the signatures of the proper 
officers being proved, the courts will presume that the officers did 
not exceed their authority ; the seal itself is frlmafach evidence 
that it was affixed by proper authority. Whore a private oor])o- 
ration allows its managing officer to so conduct himself, in his 
dealings and transactions on behalf of tlie company, as to lead 
the public, or tliose dealing with him, io re«asonah]y l)elioA^G him 
as possessing certain powers, the company will not be allowed to 
(Question such apparent power or anlliority as against oiio relying 
in good faith on the same. If an act performed by an agent of 
the corporation would, under any eircumstauces, bo witlnn the 
authority delegated to the agent, a person dealing with him <jn 
the faith of his apparent powers, and without a notice of facts 
showing that the act was unaiithoriised, may hold tlie principal 
liable, whetlier the act was authorized or not. In giving a note 
and power of attorney to confess thereon by a corporation, with 
the president as security, all the papers were i>roperly executed, 
except that the corporate naino was not signed to the note. 
Afterwards the secretary of the company, by the direction of the 
president, put the name of the company to the note. Kuch action 
was held sufficient to cure the defective execution of tho note, 
especially when the power of attorney iu terms imposed on the 
corporation the duty to pay this note.' 

'McDonald v, Chisholm, (1890) 131 confession of judcymenl under a war- 
111, S73; s. c., 28 K E. Rep. 596. rant signed hy a director, tho treasurer 
The power of a president of a corpora- and general manager of a corponition 
tion to confess judgment for it with- without authority of the hoard of di- 
out authority from the directors, has rectors or an executive olUcer. see Jack- 
been questioned in Joues iv Avery, 50 son c, Cartwiight Lumber Co.. 2 Pa. 
Mich. 326; s. c., 15 N. W. Rep. 494. Dist. Rep. 68(K See, on confession of 
The xDower to confess judgment for judgment by officer, Adams l\ Cross- 
Urn corporation has been held not be wood Prg. Co., 27 111. App. 313; 
in its treasurer. Stevens r. Carp Preeman r, Plaindealer Oo., 9 Lnz. 
River Iron Oo., 57 Mich. 427; s. c., 24 Leg. Reg. 37; McMurray r. Oil C’o., 
K. W, Rep. 160, As to the authority 33 Mo. 3T7. In Chamberlin v, Mam- 
of a president of a corporation to con- moth Mining Co., (1854) 20 Mo. 9C, it 
fess judgment against the corponition, was held tluit the president of a min- 
see I^ub -o. Blairsto wn Creamery Assn. , ing corporation might appear and con- 
(N. J. 1894) 28 Atl. Rep, 384. As to fesa judgment for the corporatiou. 
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§ 155* What raises a presumption of authority. — The 

common seal of a corporation being affixed to a deed, as an 
assignment for the benefit of creditors, and the deed being signed 
by the officers authorized by the charter to sign it or attest its 
contracts, raises the prehiiraption that tlio instrument was executed 
by the authority of the corporation. Any one assailing it must 
show its invalidity.^ When the common seal of a corporation is 
affixed to an instrument in writing inirporting to bo executed by 
it, and the signatures of the proper officers of the corporation 
are affixed to it and proved, courts will presume that the officers 
did not exceed their authority, and the seal itself is ^rima facie 
evidence that it was affixed by proper authority.^ In the absence 
of the common seal of a corporation or of proof of facts from 
which the existence of a resolution of authorization, or of the 
autliority itself may be inferred, the authority of the officers of a 
corporation to execute a conveyance can only be established by 
resolution of the managing board, entered in the proper book of 
the corporation.® 

§ 156. Power of officers acting conjointly. — The govern- 
ment and direction of the affairs of a corporation being vested 
by statute in a board of not less than five, of which a majority 
‘‘ shall form a board and shall he competent to transact the busi- 
ness of the company,” such majority, when assembled, though 
without notice to the otliers, possess all the powers of the board, 
as in this case, to authorize a sale of the stock of the corporation.^ 
There being no charter provision to the contrary, it will be pre- 

^ Thorington Oould, (1877) 59 Ala. supposes a delegated authority for the 
461. Buickell, Oh, J., said: luBank purpose, and other corporate acts show 
of United States Dandridgc, 13 that the corporation must have con- 
Wheat, 70, it is said, after referring to templated the legal existence of such 
the presumptions indulged for and authority, the acts of such officers will 
against natural persons : “ The same be deemed rightful, and the delegated 
presumptions are, we think, applicable authority will be presumed.” 
to corporations. Persons acting pub- ® Southern California Colony Asso- 
Holy as officers of the corporation are ciation Bustamente, (1877) 52 Cal. 
to bo presumed rightfully in office; 193; Bliss ». Kawcah Canal & Irriga- 
acts done by the corporation which lion Co., 65 Cal, 503. 
presuppose the existence of other acts ® Southern California Colony Asao- 
to make them legally operative are ciation % Bustamente, (1877) 52 Cal. 
presumptive proofs of the latter.” 193. 

Again, **' if officers of the corporation ^ State ex rel. Page v. Smith, 48 Vt, 

openly exercise a power which pre- 366. 
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Slimed that the president, secretary and treasurer of a corporation 
are authorized to make all necessmy contracts in transacting the 
ordinary business of the corporation, within the legitimate scope, 
objects and purposes of its organization.^ The president and 
secretary of a corporation are proper officers to agree on its 
behalf upon an arbitration.® There being in manufacturing and 
trading corporations a power to borrow money, as incident to 
their power to purchase stock and materials, and to give security 
by pledging the property so purchased, and as corporations can 
act only by their officers, the treasurer and general agent of a 
corporation unitedly have power to borrow money for the use of 
the corporation, give its negotiable note and pledge its personal 
property for the same, as well as to execute the necessary docu- 
ments, notwithstanding the Dy-iaws of such corporation give 
these officers specific powers not including such acts as are above 
referred to.® A corporation may bind itself by a note and mort- 
gage, made by its president and secretary and signed by them in 
their official capacity as such.^ The president and secretary of a 
manufacturing corporation, even if the powers of general man- 
agers be conceded them, though they may bind the corporation 
to any debt within the scope of its ordinary business, cannot bind 
it to assuming another and distinct corporation’s debts, nor by a 
promissoiy note for the payment of such a third party’s debt,® 
The president and secretary of a corporation are presumed to 

'Eureka Iron, etc., Works i>. Bres- in Verzan v, McGregor, SJJ Cal. 3S0, 
nahan, 60 JVIicli. 332; s. c., 27 N. W. 347. 

Bep. 524 ‘‘Rahm v. King Wrought Tiou 

® Fitch Constantino Hydraulic Co., Bridge Manufactory of Topeka, (18*6) 
44 Mich. 74; s. c., 0 N. W. Bop. 01. 16 Kans. 277. In Stark Bank *>. U. S. 

®Fay V. Noble, (1853) 12 Cush, 1. Pottery Company, (1861) 34 Vt. 144, 
In Leonard «). Burlington Mutual Loan is was held that the assuming of a debt 
Association, (1881) 65 Iowa, 594; s, c., of a third person was not withiu the 
8 N. W. Bep. 403, the corporation was ordinary power of tbv- treusurer of a 
held liable for money had and received corporation, it not being in the usual 
on account of sums advanced to its course of business, and to bind the cor- 
secretary and manager and by him pomtion, it would be necessary to show 
paid into its treasury, notwithstanding some special authority granted him to 
this officer was at the time a defaulter do so. Further, that the directors of 
and not authorized to borrow money the corporation had no power to assume 
on its account. such a debt except in case of urgent 

^Kowe Table Mountain Water necessity, which was a questioii of 
Company, (1858) 10 Cal. 441; approved fact for the jury. 
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Iiave autliorily to execute a promissory note in the name of the 
corporation, and the holder of such a note will not be affected by 
the fact that such authority did not exist, unless he is shown to 
have had notice thereof.^ 

§ 157. An illustration on this subject. — The Florida 
Supreme Court has held that the assignment of a note payable to 
the order of a corporation, and the mortgage given to secure its 
payment hy the president and secretary of the corporation, was, 
upon its face, the act of the corporation through their officers, 
and not their individual acts.® 


^American Exchange Nat. Bank 
Oregon Pottery Co., (189S) 55 Fed. 
Rep. 265. Bee, also, Merchants* Bank 
IK State Bank, 10 Wall, 644; Crowley 
IK Mining Co,, 55 Cal. 273. In Pnr- 
niss p, Gilchrist, 1 Sandf. 63, the trans- 
fer of a note transferable by delivery 
by the president and secretary of a 
corporation was held to be valid. 

2 Lay a Austin, (1889) 26 Pla 933; 
s. o., 7 So. Rep. 143. The court de- 
clared the following rules established 
by the authoiitiies which governed 
them in their conclusions : "Where a 
note is payable to a corporation by its 
corpomte name, and is indorsed by an 
authorized agent or official w’ith the 
affix of his official position, it will be 
regarded that he acts for his principal 
disclosed on the paper as the payee, 
and who, therefore, is the only person 
competent to transfer the legal title. 
Daniel on Negotiable Instruments, 
§416; Randolph on Commercial Pa- 
per, § 145. An indorsement by an of- 
ficer of a corporation is prirna facie the 
act of the company. Randolph, § 368; 
Ptyo Tucker, 24 111. 180. In 
Meintire Preston, 5 Gilman, 48, 
a note payable to a corporation was 
assigned thus: ^Without recourse. 
Joel 8cott, Secy,,* and it was held 
that when properly filled out, as the 
plaintiff might do on the trial* it was 
sufficient to pass the legal title to the 
note, and that the authority of Scott, 


the secretary, to assign it could only be 
questioned by plea. See, also, Good- 
rich Reynolds, Wilder & Co., 31 
111. 401. Northampton Bank v. Pepoon, 
11 Mass. 288, decides the same where 
the indorsement was in blank, by an 
authorized attorney signing his name 
and styling himself attorney. Polger 
r. Chase, 18 Pick. 68, was a case where 
a note was indorsed by the payee to a 
bank, and its cashier indorsed it us 
follows : ‘P. IL Polger, Cashier,* and 
it was objected that the latter indorse- 
ment w’as not made in the name of the 
corporation; but, said the Supreme 
Court of ^Massachusetts, we think the 
indorsement by the cashier, in his of- 
ficial capacity, sufficiently shows that 
the indorsement was made in behalf of 
the bank, and if that is not sufficient 
the plaintiffs have the right now to 
prefix the name of the corporation. 
Nicholas v. Oliver, 36 N. H. 218, de- 
cides that the indorsement, ‘ W. Earle, 
A. Secy., made on a promissory note 
payable to an insurance company, is 
to be considered the indorsement of 
the company, if nothing further ap- 
pear to indicate that it is intended as 
the indorsement of some other party. 
In Russell Folsom, 72 Me. 486, the 
indorsement by the treasurer of the 
payee corporation signing his name 
and an abbreviation of his office was 
held to transfer the legal title, and in 
Farrar Gilman, 19 Me. 440, the in- 
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§ 158. Another illustration — one holding .several offices. 

— The by-laws of a Michigan manufacturing corporation provided 
that one person might hold tlic offices of ])i’esidcnt, treasurer and 
general superintendent, and vested in the president the general 
supervision of the property and afTairs of the (*orporation, and in 
tlio treasurer the custody of its funds and valiiahle papers, witli 
power to collect and pay out all moneys and sign all aeeeptances 
and notes in its behalf, while the superintexident was given gen- 
eral Biipervisiou and management of its affairs, subject to the 
pi’esident and board of directors, with power to make all contracts 
in its behalf, except when otherwise [>rovided by the by-laws. 
The same person held the three offlejes for live years, and man- 
aged and controlled the affaiiv. of the corpomtion, if nut Muthout 
advice, certainly without ob jection, on the part of the stockhold- 
ers or directors. lie finally assigned to a hank to secure existing 
indebtedness and that whuOi should he thereafter imuirz’ed, one 
Imndrod and fifty thousand dollar^ of good and colloctihle ac<*onnts, 
then existing or thereafter acepured, to be ludd by the bank as 
collateral security for existing and future indebtedness of the cor- 
poration. The corporation afterwards making an assignment for 
the benefit of its creditors, th«* hank filed a bill to enforce the 
agreement. The Supreme Court ot* Michigan hold that the agree- 
ment was one which the president, trefisurer and huporintomlent 
liad the power to make and that if was enforceable, in equity.* 

dorsemcnt by the enshier of the hank nation 10 the inunl, ,\ot when, as in 
WHS iulju<lged io be pnnmfaeio evi- this case, tin* stoekliolders, being the 
dence of a legal transfer of a negotiable (>wners, have seen flt to vest certain 
note. Hee, also, Chase r. Iliitborn, fit extraordinary })Owers of mauagmunt 
Mf*. 1505; Dunn r. Weston, 71 Me. 210; in tlio president, and certain other pow- 
Elwell # 1 . Dodge, 83 Barb. 336; Marim* orsin the treasurer and auporintendent, 
Bank Olcraenls, 31 N. Y. 33." and tlio dire<*t<)rs, with full knowledge 
’ Preston National Bank of Detroit of this, eject a nmn to till all tJiose ofll- 

V, George T. Smith Middlings Purifier ees, and thereafter put no restraint 
Co., (1860) 84 Mich. 364; s. c., 47 N. upon his nianagem<*nt, the board must 

W. Kep. 502. Cjiaatputn, (3i. J., dis beheld to have consented to hisexcr- 
sented solely upon the ground that the ci&ing all the power reasonably in- 
con tract was too uncertain and indefi- cludiid in the language hy which it 
nite to be specifically enforced. Argv~ was conferred. Bank r. Gomegys, 12 
endOf as to the authority of this holder Ala. 772. The right of the directors 
of the three positions, it was said by to make tbt* seeurify in question is not 
OAHmii, J,, for the court; ‘‘Conced- disputed, yet their authority is given 
iug that the president must exercise? in language no broader than that which 
Ms powers of management in subordi- defines the duties of the president. If 
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§ 159. Note executed by a secretary. — In an action a^inst 
a corporation on a promissory note, signed by one whom tbo evi- 
dence tended to show was the secretary of the corporation and 
impressed with a stamp which appeared to have been used as the 


il be stiid that tli{3 stockholders could 
not thus usurp the powers ol the board 
uud confer them on the president it 
may ho said that the right of the di- 
roctors to delegate certain of their 
powers of management to the olfleers 
is undoubted, and if the consent of the 
board was needed to fully invest the 
president with the power given to him 
in the by-laws that consent has been 
given in this case. The question of 
[the i)re&ident*s] power is largely one 
of intention on the part of the stock- 
holders and directors. As bearing 
upon this question of intention, the 
fact that no corporate meetings ^vore 
held for five years after the by-laws 
were adopted is an important circum- 
stance. It is claimed that the neglect 
to hold corporate meetings can have 
no hearing on this case, because it is 
not shown that complainant knew of 
this fact or was influenced by it, and 
wo are referred to the case of New 
York Iron Mine v. Negaunee Bank, 39 
Hich, at page C55, where some lan- 
guage of Mr. Justice Cooley to that 
effect is found. In that case the only 
question was whether the bank had 
been influenced to rely upon Wet- 
morels apparent authority, which did 
not in fact exist, to make the paper in 
question. The question is different 
here, It is not one of apparent power 
to do an act conceded to be fraudulent 
and void unless the corporation was es- 
topped by its conduct to allege the 
fraud, but it is a question of actual 
power in Mr. Smith, as the president, 
treasurer and manager of this corpora- 
tion, to perform an act entirely legal 
and proper if authorized. The inten- 
tion to confer such power may be evi- 
denced by their faiiure to act in oppo- 


sition to or in rcbtraint of a course of 
business they have themselves per- 
mitted, if not established. It is an ordi- 
nary occurrence for mauufucturing or 
trading conccrua, whose products 
have sometimes to ho carried to await 
a favorable market, to draw against 
such products for the mouey needed 
to carry them; and, if requested, some 
form of security upon such products 
is given. If this he permissible shall 
the right to give security exist only so 
long as the goods are in stock, or may 
they be sold on credit and the accounts 
due for such sales be substituted with 
the consent of the creditor? If not, 
then trade is hampered, the debtor is 
put into the hands of the creditor, and 
the latter cannot release him if he 
would without risk. The right of Mr. 
Smith, as president and treasurer, to 
borrow money for the legitimate needs 
of the business and to give the com- 
pany’s paper is not contested. The 
duty to pay is involved in the power 
to incur debts. In the case of this cor- 
poration its power to pay its debts de- 
pended on the profitable sale of its 
products and the collection of the 
money due on such sales. If it could 
not otherwise dispose of its products 
it could turn them out to its creditors 
in payment of, or as security for, such 
debts. If its goods were sold on credit, 
these credits stood as the representa- 
tives of the goods, and the same use 
could legitimately be made of them. 
This is not like giving security upon 
all the corporate property, the enforce- 
ment of which may involve the corpo- 
rate existence. The giving of the se- 
curity or its enforcement did not nec- 
essarily interfere with the prosecution 
of the corporate business. It was given 
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seal of tlie company, there being evidonce that the plaintiff had 
advanced to the corporation tlie amount for which the note was 
given, the Supreme Court of New York, in General Term, 
held that a finding that the corporation had executed the note in 
considei*ation of money loaned to it would not be disturbed.^ 

§ i6o. Power of superintendents, etc. — A corporation will 
be bound by a contract made by its superintendent and manager 


upon property and credits already de- 
voted in equity and good conscience 
to the payment of its creditors, of 
whom the bank was one. The effect 
of it was simply to give complainant 
priority of lien.” The court referred 
to the following cases to which it was 
cited, to wit: Kimball Olcvoland, 4 
Mch. 606; Joy Plank Road Go., 11 
Mich. 155; Peninsular Bank Han- 
mer, 14 Mich. 208; Adanaa Mining Co. 
D, Senter, 26 Mich. 73; New York 
Iron Mine Negaunee Bank, 80 Mich. 
644; Star Line 'o. Van Vliet, 48 Mich. 
384; New York Iron Mine Citizens* 
Bank, 44 Mich. 357; Eureka Iron & 
Steel Works ‘d, Bresuahan, 60 Mich, 
332; Dwight », Lumber Co., 67 Mich. 
507; Delta Lumber Co. i\ Williams, 
78 Mich. 86; Genesee Co, Savings 
Bank d. Michigan Barge C'o., 53 Mich. 
438; Kendall Bishop, 76 Alich. 634; 
Stokes T. Pottery Co., 46 N. J. L. 237; 
Bank v. Bunk, 48 N. J. L. 527; s. c., 7 
Atl. Rep. 318; Pay Noble, 13 Cush. 
1, as to the powers agents of corpo- 
rations in such matters. They said: 
‘‘They are not altogether free from 
conflict, although if the exa(*t point 
necessary to be decided in each case be 
kept in mind, and the language used 
be given no broader meaning than the 
facts of the particular ease require, 
the conflict will be found more appar- 
ent than real.** 

^Jansen v. Otto Steitz New York 
Glass Letter Co., (1888) 40 Hun, 606; 
s. c,, 1 N. Y. Supp, 605. Daniels. J., 
for the court, said: “ To obtain money 
97 


in this manner, to meet its financial 
necessities, was strictly within its 
authority as a corporation, and it was 
equally within its power, after having 
obtained it, to execute and deliver the 
note which was the subject of the 
action for payment of the amount. It 
i.s true that it was not subscribed by 
the president, as (’ontraets were 
authorized to he made by article 7 of 
the by-laws; but while the i>rosideiit 
did not subscribe the note, his conduct 
authenliciitiug its subscription, in the 
name of the company, was equal to 
what was in this manner provided for, 
inasmuch ns he directed the note to be 
made by the secretary. These per- 
sona were vested with the apparent 
anthoritj for conducting and carrying 
on the business of the company. And 
even though they may have omitted 
literally to comply with the by-laws, 
as to the form of the contract for the 
payment of the money, the company 
itself cannot be shieldeti from liability 
on account of that orai.ssioii of its con- 
trolling ofllcera. The case in all Us 
featurob differs from that of Bank r. 
Church, 39 Hun, 498, where the note 
was neither sanctioned by the cor- 
poration, nor given by the officers 
conjointly required to act in the 
transaction of its business. The pres- 
ent note was the act of the officers, 
conjointly, of a business corporation 
empowered to borrow money and pro- 
vide for its payment, substantially the 
same as that might be done by an un- 
incorporated partnership,** 
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relating to tlie ordinary concerns of its business.^ It may be 
hliown by the testimony of any one who knows the fact that one 
is tlio general manager of a corporation.^ A corporation which 
has authorized its agents to sign “ all notes and business paper,” 
will be liable on accommodation notes given by liiin in the name 
of the corporation to a Iona fide holder, taking them in good 
faith, for value before maturity, notwithstanding any want of 
authority of the agent to execute them for the purpose& for which 
they ^verc given.® The hnsinoss manager of a manufacturing 
corporation cannot be asMimed, as a matter of law, to have implied 
authority to agree, in behalf of the corporation, to pay for medi- 
cal attendance, however small the sum, on one whom he has 
rcasouable ground to believe to have been injured by the fault of 
the corporation.^ An engineer employed by a railroad corpoi’a- 

* Whitaker k Kilro}^ (1888) 70 Mich, struction Co. c. Fitzgerald, (1890) 137 
035; s. v.t 38 N. W. Hep. 600, U, S. 98; s, c , 11 Sup. Gt. Rep, 36. 

® Corning v. Walker, 14 N. Y. Wkly. Cases as to the power of a president 
Dig. 314. In Negley ??. Counting of a corporation growing out of his 
Room Company, (City Ct. N. Y, 1886) being, in the management of its af- 
1 N. Y. Si. Repr. 299, the evidence fairs, its managing officer. Siebe r. 
that the agent of u corporation signing Joshua Ifendy Machine Works, 86 
a promissory note as “manager,” Cal. 390; s, c., 23 Pac. Rep. 14; Lan- 
“had mostly the entire charge of the caster County e. (‘heraw & C. R. R. 
business” has ])ecn held .siiffici(‘nt to Co., 28 S. 0. 134; s. c., 5 S, E. Rep. 
hbow that his act in executing the 338, Kenton Insurance Co. ®. Bow- 
note was within the scope of the gen- mtm, 84 Ky. 430; s. c., 1 S. W. Rep. 
i*ial powers conferred upon him, and 717, Maiiatt o. Levee Steam Cotton 
incidental to, and necessary tor, the Press Co., 10 La. 583; s. o , 29 Am, 
conduct of the corporation’s business. Dec. 468; Topeka Primary Assn, v. 
Citing Farmers* Bank of Bucks County Martin, 39 Kans. 750; s. o., 18 Pac. 
». McKee, 2 Pa. St. 318. Rep. 041; Bainbrick e. Campbell, 37 

«Bird V. Daggett, (1867) 97 Mass. Mo. App. 460, Grafius d. Land Com- 
494. pauy, 3 Phil, 447; Ceeder 'd, H. M. 

'^Swazey v. Union Manufacturing Loud & Sons Lumber Co., 86 Mich. 
Co., 42 Conn. 659. As to the power 641; s. c , 49 N. W. Rep. 575; 2i 
of an officer of a corporation author- Am. St. Rep. 134; Chicago, etc., R. 
ized to draw checks and drafts, and R. Co. Coleman, 18 111. 297; s. c., 
charged with the general managemout 68 Am. Doc, 544; Steamboat Company 
of the business of the corporation, in McOutcheon, 13 Pa. St, 13; Smith 
the absence of contrary instructions i>. Smith, 62 111. 493; Richmond, etc., 
by the board of directors to bind the R. R. Co. v, Snead, 19 Gratt, 854; s. 
corporation by notes given for moneys a, 100 Am. Dec. 670; Dougherty o, 
used to pay of indebtedness of the Hunter, 54 Pa. St. 880; Moser e, 
corporation, which was a railroad cor- Kreigh, 49 111. 86; Chicago, etc., R. 
poration, in the construction of its R. Co. Boone Co., 44 111. 247; Voris 
road, see Fitzgerald ^ Mallory Con- v, Renshaw, 49 111. 425, 
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tion, by virtue of Iiis position, has no power to bind the corpora- 
tion by his contracts.^ To bind the corporation special authority 
to the engineer must be shown.^ The secretary of a corporation 
has no authority to give a memorandum of indebtedness of the 
corporation, and such a memorandum would not be negotiable.® 
The unauthorized execution of a promissory note by the secretary 
of a corporation for money borrowed, may be ratified by the 
boar(i of directors of the corporation authorized by its bydaws to 
borrow money and execute securities tlierefor, and the corpora- 
tion be bound by sucli ratification.* It is in the power of the 
su 2 )ervising agent of a corporation, made by its charter its execu- 
tive officer, having the care and management of its business 
under the direction of the general board of directors, to accept a 
draft for the corporation where there is no restriction upon the 
general powers conferred upon him.® 

§ i6i, A manager’s power. — In a case where one as man- 
ager of a corporation, to which position he had been duly 
appointed, negotiated a loan with another, and gave the latter his 
note for the amount payable to the order of the corporation, 
which note was indorsed by him as such manager, and as collat- 
eral security for its payment he delivered with the note mortgage 
bonds of the corporation, the !N*ew York Court of Appeals said 
the evidence was sufficient to permit the court to submit, as it 
did to the jury, the question whether the debt, to recover which 
this action was brought, was that of the company.” The court 
below was requested to cliarge that before a verdict could be 
found for the plaintiff the jury must be satisfied by affirmative 
proof that the manager was authorized to indorse the name of 
the company on the note by prior resolution of the executive 
committee or by the board of directors or by ratification, by reso- 
lution or some equivalent act of such committee or bond. The 
court held that there was no error in the charge, which sub- 
stantially was that the jury, to reach such result, must find either 

1 Gardner r, B. & M. R. R. Od., 70 ^Hascall a. Life Association of 
Me. 181. America, 5 Hun, 161. As to tUe 

s Ibid, power of a superintendent of a corpo- 

» Sears v. Trustees Illinois Wesleyan ration operating in a foreign country, 
University. (186S) 28 Rl. 188. see Ratbbun Snow, (1890) 128 Y, 

^Nebra^a & K. Farm Loan Co, 343, 

Bell, 68 Fed, Rep. 826; s. o., 7 0, 0, 

A. 253. 
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prior autliority or subsequent ratification, and that it could be 
evidenced by general course of business as well as by resolution.^ 

§ 162. Manager of a foreign incorporation. — Certain notes 
were signed by the president of a construction company, an 
Iowa corporation, and certain others by an auditor of the corpo- 
I'ation, payable to the order of certain banks, and indorsed by one 
wlio was appointed a manager for the construction company in 
its work of constructing railways in Nebraska. Upon these notes 
the latter realized money through the banks and used it in pay- 
ment of bills of the construction company for labor, etc., on their 
work of construction. Wlien the notes became due this manager 
in Nebraska arranged or jiaid off the notes as indorser, and they 
were assigned over to him. lie brought action upon them 
against the company in the Nebraska courts, and the foreign 
corporation defendant had the cases removed to the federal 
courts. When the case earae before the Supreme Court of the 
United States, in the opinion rendered, Fuller, Oh. J., for tlio 
court, said of the evidence, that it “ tended to show that Mallory 
[the president of tlie constmetion company] was authorized to 
build the line of [several railroad companies], being a distance in 
tlie aggregate of about six hundred miles of railroad, and which 
cost some seven millions of dollars ; that he had full charge of 
the location and construction of the road ; that he was authorized 
to draw checks and drafts, and all these notes and drafts were 
made, accepted or authorized by him ; that the directors not only 
did not give contrary instructions in the first instance, l)Ut know 
of the giving of the notes and drafts, and did not disaffirm the 
action of the president, and that the proceeds were used for the 
payment of construction liabilities of the company in every 
instance, either directly or in taking up paper, the proceeds of 
which had been so used.” The argument before the court was 

* Huntington Attiill, (1890) 118 of the board of management, con- 
N. Y. 365; s. c., 23 E. Rep. 544. tracted to lease the club house to 
In Deller Staten Island Athletic plaintiff, who agreed to maintain a 
Club, (1890) 50 HuUj 647; s. 0 . , 9 N. restaurant for the exclusive use of the 
Y. Snpp. 876, it was held that where members and their guests, subject to 
the board of management of a corpo- the approval of the house committee, 
ration like defendant was authorized plaintiff might recover for refresh- 
by the by-laws to make necessary con- menta furnished to guests of the club 
tracts and regulations, and the olScera at the request of members of the 
of the club, acting under a resolution house committee. 
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that there could be no recovery on the notes and drafts in ques' 
tion, because it was said they wore made by the president or 
auditor of tho company without the knowledge or consent of the 
board of directors ; and, further, tliat the notes in tho first two 
causes of action named were pai<l hy tho plaiutifiE when lie was 
under no oljligation to pay, and then and in that respect was a 


mere volunteer. The Supreme 
that the instructions to the jury 
evidence.^ 

^ Fitzgerald & Mallory Coostruction 
Co. Fitzgerald, (1890) 137 U. S. 98; 
s. c., 11 8up. Ct. Hep. 30. Tho 
instructions of the United States Cir- 
cuit Court ill this case to the jury 
■were as follows: “That if they found 
from the evidence that the presi- 
dent was given entire managenient in 
building tho railroad, and in the in- 
curring of liabilities and paying of 
debts incurred therein, he might ap- 
point other agents, such as a cashier 
and auditor, for tho purpose of making 
the calculations on pay-rolls and on 
contracts for building tho road, and 
might empower any one of such 
agents who made such calculations 
upon tho pay-rolls of the amount due 
to those who did the work hy contract 
or otherwise, to draw any checks or 
bills or sight drafts nuces&ary to pay 
tho same, and * if it becomes ne(*essary 
for tho benefit of said company to exe- 
cute promissory notes or to draw sight 
drafts, the said president would have 
ample authority to do the same, and 
might likewise empower the cashier, 
or the partj whose duty it was to 
ascertain the amounts due to contract- 
ors, mateiialmen and persons working 
upon the construction or building of 
said railroad by the construction com- 
pany, to draw drafts or checks, or 
even make promissory notes, and that 
the same, if done for the company or 
for its use and benefit, would he bind- 
ing upon the said company, unless the 
president received from the directors 


Court of the United States lield 
in tliis case were justified by the 

certain instructions which limited his 
authority in the premibcs.* ” The court 
also instructed the jury; “As to the 
promissory notes which were indorsed 
by the plaintiff, and upon which he 
was held as indorsee, if the jury found 
from the evidence that said notes were 
executed in good faith for tho presi- 
dent of the (‘on&iruction company, and 
that tho proceeds, or the proceeds of 
the notes and drafts of which the notes 
in question wore renewals, were re- 
ceived by and used for the benefit of 
the construction company, and you 
further find that the plaintiff is not the 
holder and owner of said notes, you 
will find for the plaint iff in the full 
sum of the notes, with interest ” And 
further; And although there may be 
a provision in tho by-laws of said con- 
struction company re<iniriug certain 
formalities in the execution of a prom- 
issory note or draft, yet that does not 
necessarily make such formalities es- 
sential to the ratification of the con- 
tract; but if yon find from this evi- 
dence that said notes were given for 
the purpose of paying off debts that 
were due hy said construction com- 
pany, and that the directors of said 
construction comimny had full knowl- 
edge of the same and assented to this 
transaction, to the signing and execu- 
tion of the notes, you will find that 
said acts of the president have been 
fully confirmed, and you will find for 
the plaintiff the full amount of said 
notes, with interest, provided you find 
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§ 163. Authority of a manager — One, a physician, manag- 
ing a medicine company, a corporation organized under the laws 
of New Jersey, who had been intrusted with the management so 
far as the collection of debts due to it and payment of debts due 
by it, had placed in a bank for collection certain checks payable 
to the order of the corporation, indorsed in the name of the cor- 
jioration by himself. The total amount of the collections were 
paid to him by the bank, and it appeared that a part of tlic sum 
he failed to pay over to the corporation or on its accomit. The 
corporation brought action against the bank for this balance, 
denying the authority of this j)erson to indorse, etc., the paper 


Xhxe plaintifC -was tlie owner of tlie 
same, and is now the lawful holder of 
them.’* It was said by the Supreme 
Oonrt on the merits of the case: “ If the 
moneys were used to pay off indebted* 
ness of the company arising in the con- 
struction of the road, and for work done 
under proper authority, the transac- 
tions wore in pursuance of the author- 
ized purposes of the corporation, and 
occurred in its legitimate business. 
The e'^ccution of the paper could not 
be held to be in excess of the powers 
given, and it was clearly the duty of 
the directors to give contrary instruc- 
tions if they wished to withdraw the 
general management from its presi- 
dent, and to disaffirm the action of 
their agents promptly and at will, if 
they objected to it. Indianapolis 
Rolling Hill St, Louis, etc., R. R. 
Oo., ISO U. S. 256; Cresswell Lana- 
han, 101 U. S. 347. The company 
was liable upon the original indebted- 
ness, and its change of form in order 
to relievo the pressure of the creditors 
was by the direction, with the partici- 
pation, and the request of, the presi- 
dent. We perceive no want of power 
and no omission of essential formali- 
ties in what was done. Another mere 
fact that [the plaintiff] was a stock- 
holder in and a promoter and director 
of the company, and, with the presi- 
dent, the manager of the work in the 
prosecution of which the indebtedness 


arose, would not change the binding 
character of the obligation. Twin-Lick 
Oil Co. V, Marbuiy, 91 U. S. 587; 
Gardner ®. Butler, 80 N. J. Eq. 703, 
731; Harts 0 , Brown, 77 111. 236; 
Again, there was evidence to the effect 
that [the plaintiff] indorsed the notes 
at the request of the president. Inas- 
much as the d<*fcnclant was answerable 
for the indebtedness which the money 
received upon the notes went to pay, 
if in order to obtain that money [the 
plaintiff] was called on to indorse the 
notes, and compelled to protect his in- 
dorsement, he could not be treated as 
a volunteer. There would be no ele- 
ment in such a transaction of the vol- 
untary payment by one of another’s 
debt. 80, if [the plaintiff] was the 
manager of the work under the presi- 
dent, and the money was used to pay 
off the sub-contractor, materialmen 
and hands, then, upon the refusal of 
the company to repay, [the plaintiff] 
had the right to take up the Jiotes and 
have them assigned to him; and 
whether he was the owner and holder 
of the notes was left to the determina- 
tion of the jury. By the fir&t section 
of the by-laws, the officers of the com- 
pany were declared to be * a’ president, 
vice-president, secretary and treasurer, 
and such other officers as may be 
deemed necessary to carry out the 
object of the articles of this incor- 

uoTatinri.” 
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)>elongiiig to the conipa-nj, iuid claiming tlint Midi authority wa« 
only in its treasurer. The trial court refused the re<picst of the 
bank on the trial to instruct that if the jury shall find that by 
the consent of the [corporation this person] had conducted the 
plaintifF’s business, had paid bills, sold goodh, received and paid 
out moneys for the [corporation], and was in fact ostensibly in 
charge of the business, then [he] had apparent authority to indorse 
the drafts in question and receive the money in quehtion, and it 
was iniinaterial whether or not he had a('tual authority.’*'’ The 
Supreme Court of "New York, in Cxeueral Term, held that this 
refusal to instruct, as requested, was error, for, said they : “ Cor- 
porations can act only through their oflieers and agents, and, if a 
person has been instructed by the officers to <*aiTy on tlie business, 
the acts of that person must bo clocmodfo be binding upon the 
corporation in all cases where the purlieu dealing with liim have 
not notice or knowledge of Iiis want of actual authority.’'^ 

^ Craig Medicine Co. v, Alcrclianls’ at thtMneeliug of the stockholders for 
Bank of Rochester, (1891) 59 Hun, 661; the election of directors, vote when 
K, c., 14 N. Y. Supp. 16. But the absent by giving a written proxy to 
court considered another point a more some other person. This is also true 
radical reason for reversing this judg- of the statutes of New Jersey, put in 
ment, to wit: It appeared thui the evidem^e, but there is no law in Kew 
treasurer had been given a proxy by Jersey that permits a director to vote 
the other stockholders to represent by inoxy at board meetings. The gen- 
them in the meeting to bo held in New oral rule there, as in this state, and 
.fersey to organi74e the corporation and universally, is that it re<iuire.s a quo- 
te vote for them. This he did, org.m- rum of directors or managers ns trus- 
izing the company, electing himself tees of a corporation to t ransaet busi- 
and the persons he represented as a ness, and that, in tlic absence of a 
])oard of directors, he only being pres- .«.tatute making a different number 
ent, and afterwards, in a meeting of .such (luorum, a majority of the whole 
its board of directors represented by hoard is riHiiiired. The principal 
liimself alone, eleetod ofticeis. inclutl- claim, therefore, made bj the plaintiff, 
ing himself ns treasurer. It was said that it had a legally elected treas- 
as to the law applicable to this state of urer, wdio alone could Iransaot busi 
facts; “ We know of no primnph* ap- nosr> nf the corpnriitioii of this ebarae- 
plicable to the discharge of corpomte lei-, cannot be nminluimal. The proxy 
functions, by which directors or Inis- or power of attorney, i>ut in evidence, 
tees of the corporation can vote at the did not give jits holder] the right to 
meeting of the board of directors or vote in the name of the directors who 
trustees by proxy. Under the act of should be chosen at the stockholders’ 
this state (Chapter 40, Laws of 1848) meeting, ami if it luid, it would have 
for the organization of companies for been utterly void. It was not known, 
manufacturing, mining, mei-hanicalor indeed, who the ili rectors would be. 
chemical purpose.s, stockholders may, Under the power of attorney [lie] had 
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§ 164. What is not within the duties of a cashier of a 
corporation.-— TIio Micliigan Supremo Court has declared in 
a eas^e it that coinpruini&iiig claims, bcttling unliquidated 

daniagob, and rel(3asiiig debts due to the corporation, are acts 
wlu(*h do not come within the ordinary duties of a cashier, booh- 
keopc*r, or corresponding clerhd 

the rii'bl to elect other persons tlnm their duties, yet no teslimouy in tho 
those whom he did in tact designate as c»ise was introduced to show what the 
direetora. In the absence, therefore, duties of the casliicr wore deflnccL 
,)f a legally authorized treasurer, any to he In hanking institutions the 
])ers()n in the position of [tho person anlhority of a cashier has become 
here] who had general management of pretty well defined hy common usage, 
the hubiness, or any director, as [the He is considered tho executive officer 
ouo who signed for him] is shown to through whom and hy whom the 
he, had the power to indorse the cor- whole moneyed operations of the bank 
poratiou's name for the purpose of iu paying or receiving debts, or dib- 
eollecting commercial paper made pay- c*harging or transferring securities, are 
able to its order. The [bank], having to bo conducted, Ang. & A. Oorp. 
acted iu perfect good faith, has turned § 299. But his authority does not ex- 
its collections over to the proper per- tend so fur as to justify him in alter 
sun representing the corporation, ing the nature of the debt, or chang- 
Thcre being no treasurer by election ing the relation of the bank from that 
of the directors, and none in fact by of a creditor to that of an agent of its 
the usual conduct of the business, ex- debtor. And an agre(‘ment by tho 
cept the person acting for the [corpo* president and cashier of a bank, that 
ration] in this instance, it follows that an indorser shall not be liable on his 
the manager or any director of the cor- indorsements, is not binding on tho 
pomtion could, in the absence of a bank. Bank Dunn, 6 Pet. 51; Bank 
positive statute, hign the corpomtion v. Jones, 8 Pet. 10, In the absence of 
name for the purposes of the collect- anything in the charter or by-laws of 
ing of commercial paper.” the corpoi-ation known as the ‘Delta 

^ Delta Lumber Co. v, Williams, Lumber Company’ defining the duties 
(1888) 73 Miclx. 80; &. r,, 40 N. W. of the cashier of such corporation, and 
Rep. 940. Arffueiido, tho court said: iu the absence of any showing as to 
“ The statute authorizing the forma- tho usage of this company, or of 
tion of corpuiutions for manufacturing manufacturing corporations in this 
purposes enacts that the slock, prop- state, by which the duties of a cashier 
erty, affairs and business of every may be inferred, we cannot ascribe to 
such corporation shall be managed by him greater powers as an agent of the 
its hoard of directors. Tho hoard corporation than would pertain to tho 
shall choose one of their number to be agent of a banking corporation. Ho 
president, one to be vice-president, may be considered the executive officer 
and also a secretary and treasurer, of the financial operations of the cor- 
The office of cashier is not one that is poration; and whether he would, in 
named in tho act, and although such an emergency, bo considered as author- 
corporations arc authorized to elect, in ized to sell and convert the' personal 
such manner as they may determine, property of the corporation into 
all necessary officers, and to prescribe money to meet its obligations, need 
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§ 165, Auditing board of a corporation. — In the absence of 
any proof of authority conferred upon an auditing board of a 
manufacturing corporation of 'New Tork, beyond the usual func- 
tions of such a board to allow or reject claims, such an audit- 
ing hoard, it has been held, had no authority to rescind a con- 
tract wliich it was claimed in the action against the corporation 
liad been made with a licensor by its president representing the 
corporation, the lieeiibee of a patented article used in its business, 
or determine the future action of the corporation, but that such 
authority was in the trustees of the corporation.^ 

§ 166. Power of a treasurer generally. — Title will pass by 
a sale made by the treasurer of a corjioration, without special 
authority, whore ho has been in the habit of transacting such 
business with tlic knowledge and sanction of the managing board 
of the corporation.^ The authority of a treasurer of a corpora- 
tion to bind it by the acceptance of a draft, may be inferred from 
the knowledge and ac<iuiescenco of the directors.® An attorney 
may he employed hy the treasurer of a corporation without any 
special authorization of the board of directors.^ A treasurer of 
a corj^oration must have special authority, it not being within the 
general power and province of such officer, to issue written adinis- 
aions, which would bind the corporation, of the amount due upon 
a disputed claim for salary of <)tlicr agents of similar grade ; the 
power to fix such amounls belongs regularly to the board of 
directors.® The treasurer of a manufacturing corporation has no 
autliority to release a claim for a lobS under a policy of insurance 
obtained by him in l)ehalf of the corporation.® A treasurer f)f a 
corporation is not aulhorized to pay a claim of his own against 
the corporation where it lia^ not been api>rove<l and its payment 

not now be determitiKb tis cwMain it is ins? k Reaping Mncliine Co., (ISaS) 1 40 
that he would have no authority, ns X. Y. 211. 

such cashier or genend tinaneial agent, * Phillips C’ampl^ell, 4J5 X. Y. 

to give away the property oX the cor- 271. 

poratiou or change its relation with its 3 Partridge v. Badger, 25 Barb. 140. 

<iebtor by releasing a debt due to it, * Turner r, Chillicothe & Des Koines 

mthout express fuithorization. Bank R. R. Co., (1878) 51 Ko, 501. 

Dunn, 0 Pet. 51; Kirk p. Bell, 12 Kalamazoo Novelty Manufacturing 

Bug. Law & Eq. 389; Hoyt r. Thomp- Oo. r. McAlister, 36 Mich. 327. 

son, 5 N. y. 320.” « E. Carver Co. r. Manufacturois' 

^ Skinner Walter A. Wood Mow- Insurance Cb., (1856) 6 Gray, 214. 
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authorized by tlie corporation.^ On a debt being paid to llie 
treasurer of a corporation lie lias no poorer to assign the security 
without direction from the board of directors.^ A vote of the 
directors of a corporation authorizing its treasurer to hire money 
on such terms and conditions as he may think most conducive to 
the interests of the corporation to meet certain of the accept- 
ances by him of the drafts of the corporation upon him, carries 
witli it authority to indorse drafts drawn by himself to accom- 
plish the object.-^ Mere lapse of time will not destroy the official 
character of the last secretary of a corporation so^ as to prevent 
his releasing a mortgage given to the corporation."^ In a case 
where the authority of a treasurer of a corporation to sell 
material or products of the same was questiiuied, and one of the 
by-laws of the corporation was put in evidence providing that 
the treasurer “ should discharge the duties usually and cnstomaiuly 
pertaining to ’’ this officer and other testimony that witness was 
familiar with the duties of cordage and other manufacturing cor- 
porations at the place where the contract was executed and where 
this particular corporation was located, and that they were accus- 
tomed to buy and sell merchandise and to sign and accept con- 
tracts such as was made in this case, it was held by the United 
States Circuit Court of A})i)eals that the authority of the treasurer 
to bind the corporation by this contract was one for the jurv.® 

§ 167. Power of a treasurer as to transfer of a note. — In 

the absence of evidence of authority, the title to a note will not 
pass by the indorsement of tbe treasurer of a corporation in bis 
official capacity.® A treasurer of a corporation being iiitrubted 
by it to take notes, an indorsement by bim will bind tbe corpora- 

^ Peterboinugh Kailroacl /’. "Wood, 61 a statue to be used aa an advertise- 
N. H. 418. uient of its business; that the concur- 

^ Ballou c. Camphell, 6 Wend. S'? 3. rence in such case of the whole or of 

® Belknap r. Davis, 19 Me. 455. the majority i>f the board of directors 

* Kimball Goodburn, 32 Mich. 10. was not essential. As to tlie power of 

® national Cordage Co. Pearson a treasurer of a corporation, see Ooluni 
Coi*dageCo., 55Ped. Rep. 812; s* c., hia Bank u Gospel Tabernacle Church, 
5 C. 0. A. 276. In Ellis Howe (1889) 57 K Y. Super. Ot. 149. As to 
Machine Co., 9 Daly, 78, it w%as the power of a treasurer of a lumber, 
held that the treasurer of the sewing ranch and mining company, see Rum- 
maeliine company, owning with his bough v. Southern Improvement Co., 
brother, the president of the company, (1893) 112 K C. 751. 
nearly the entire capital, had power to ® Knight a. Lang, 4 E, D. Smith, 
bind the corporation by a contiact for 381; s. c., 2 Abb. Pr. 227. 
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tion, liijs authority to indorse them being implied from his being 
treasurer and being intrusted with the securities, and that they 
are made payable to the treasurer, or to him as treasurer.^ In 
case the directors of a corporation by vote authorke its treasurer 
to indorse notes of the corporation to a third person, or such 
treasurer be suffered to draw and accept drafts, to indorse notes 
payable to the corporation, and to do other similar acts whereby 
he is held out to the public as having the general authority 
implied from his official name and character, an indorsement of a 
note made in pursuance of such express or implied authority 
would pass a valid title to the indorsee.^ 


§ i68. Power of a treasurer as to execution of a note.— 

A treasurer of a coz'poration may be given authority by a corpora- 
tion by parol to execute a promissory note in its name.® Where 
a treasurer of a corporation has been authorized to give the note 
of a corporation in payment of a corporate debt, he may do so 
after the lapse of several years, provided the debt is not barred 
by the Statute of Limitations.^ The authority to execute a note 
of a corporation in an officer of the same may exist under a 
by-law of the corporation, or be based upon its custom in such 
matters. If its custom is to permit its treasurer to execute its 
promissory notes, the corporation will be bound by a note exe- 
cuted by such ti’easurer, especially where it receives the benefit of 
the money loaned upon the notes.® The board of directors of a 


^ Perkins v, Bradley, 24 Vt. 06. 

* Lester v. Webb, (1861) 1 Allen, 51. 

’ Odd Fellows t>. First National Bank 

of Sturgis, 42 Mich. 461; s. e., 4 N. 
W. Rep. 158. 

* Hayward v. Pilgrim Society, (1838) 
21 Pick. 270. 

•Foster®. Oliio-Colorado Reduction 
& Mining Co., (1883) 17 Fed. Rep. 130. 
McCrary, J., in this ctise charged the 
jury in these words; **TJpon the first 
question, as to whether this is the note 
of the defendant corporation, that is 
to be determined upon the question 
whether the person who executed the 
note on behalf of the corporation, 
* ^ * the treasurer of the company, 
was azithorized to execute such an in- 
strument. The law upon this subject 


is that the authority is not presumed 
from the mere fa(‘t that the person as- 
sumed the right to give a note in the 
name of the corporation. A corpora- 
tion is an artificial person, which must 
act within certain limits. It differs 
from a natural person. If an individ- 
ual gives his note, it is not necessary 
to pi-ove anything in the way of au- 
thority, but a corporation must act by 
way of agents, and the authority of 
the agent who acts for it is not pre- 
sumed. It may, however, be shown, 
cither by showing an express authority, 
as, for example, a resolution of the 
board of trustees axithorizing a certain 
party to execute a note on behalf of 
the corporation, or by a provision of 
the constitution or by-laws of the car- 
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construction company authorized the officers of the company to 
execute a note for nine thousand dollars and a chattel mortgage 
upon the rolling stock of the company to secure the payment of 
, the saiiie. The officers executed the note and mortgage and stip- 
ulated therein for attorney’s fees in case of suit for the collection 
of the same. In a suit to foreclose the mortgage, a District Court 
of loAva refused to allow attorney’s fees. Upon an appeal, the 
Supremo Court said as to this matter: ‘^Tliis was an explicit 
direction to execute a note for nine thousand dollai’s and interest, 
and no more. The company did not, by any official action, 
authorize the execution of a note in any amount exceeding said 
faiiin in any event. We think the court correctly held that the 
measure of liability was nine thousand dollars and interest.” ^ It 
is not within the ordinary powers of the treasurer of a corpora- 
tion, acting as its financial agent, to give the note of the corpora- 
tion for the debt of a third person ; neither is it within the ordi- 
nary powers of the directors of a corporation, unless there is 
an urgent necessity to do so to subserve the interests of the 
corporation.® 

§ 169, Authority of a treasurer to borrow money by 
means of sterling contracts. — In a federal court case the 
a(‘tion was assvmjpsH for breach of contract by a railroad com- 
pany in not placing in the hands of the drawers of a foreign bill 
of exchange money to meet it when matured. The company’s 

poraiion authorizing a certain officer it, and, especially, if they received the 
to execute promissory notes. It might benefits of transactions of this sort, 
be shown in that way, but I believe it which they permitted the treasurer to 
is not claimed that there is anything enter into.” 

of this kind here> It may also be ^ Hardin «), Construction Co., 78 
shown by the course of dealings of the Iowa, 729; s. 0 ., 43 H. W. Rep. 543. 
corporation and by facts and circum- See, also, Pacific R. M. Dayton, 
stances which are suflicient, in the S. & Cr. R. Ry. Co., 5 Fed. Rep. 852; 
judgment of the jury, to show that s. c., 7 Sawy. 61; Schallard ' d . Eel 
the party who executed the note had River Steam Navigation Co., (1886) 70 
the authority. If it was the custom Cal 144; s c., 11 Pac Rep. 590. For 
of this corporation to permit the treas- a case showing under what dreum- 
iirer to execute its promissory notes, stances the signing of a note by the 
and if ho was in the habit of doing so, treasurer of a corporation was unau- 
with the knowledge of the trustees, or thorized, seeMedberry e. Short, 16 N. 
of the corporailon— which means, of Y. Wkly. Dig. 227, 
course, the trustees— they had, by * Stark Bank D. S. Pottery Co., 84 

recognizing that custom and acting Vt. 144. 
upon it, themselves become bound by 
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treasurer had borrowed rnonej by tlie purchase of a foreign 'uill 
of exchange and entered into the contract signing the name of 
the corporation by himself Treasurer.^’ The question in the 
case was whether he had authority to bind tlie corporation in this 
way. The insistment of the plaintiff was that such authority 
was to be found in the by-laws of the corporation. Colt, 
in his opinion, recites the by-law’s provision that the treasurer 
“ shall collect and receive all assessments, incomes and moneys 
that may be due to tlie corporation, and disburse the same as the 
board of director may order ; he shall surrender notes and other 
promissory papers on payment thereof, and discharge such mort- 
gages as may have been given securing the same ; he shall keep 
a regular set of books, coutaming the accounts of the corpora- 
tion, and of all its funds that may pass through liis hands ; 
ahall lay before the directors monthly a written staiement of aW 
notes^ drafts^ 2)romiseSs contracts made^ signed^ indorsed or sv>}^ 
rendered by him, an abstract of all monovs received and paid by 
him, and a statement of all propel ty bought or sold, and of such 
other matters as the directors may deem important.” Tie then 
said: ‘^Tlie fact that this by-law directs the treasurer to lay 
before the directors monthly a written statement of all notes, 
drafts, promises and contracts signed or indorsed by him does 
not, I think, confer upon him the authority to do these acts with- 
out their direction or approval. To confer such broad and general 
powers on tbe treasurer of a corporation is certainly unusual. 
The court should not hold that such authority is vested in a 
treasurer by implication from the language of a by-law, but the 
by-law should expressly give such authority, if it was intended to 
be so conferred.”^ 

' Page t). Pall River, W. & P. R. loan of money on such contracts. On 
Co., (1887) 31 Fed Rep. 067, 268, 259. the other hand, the plaintilT introduced 
The defendant called several officers evidence that at the time of this imns- 
of different railroads, who testifted action the borrowing of money by 
that, in their expeiience, they never means of sterling contracts similar to 
knew railroads to borrow money upon the one now in controversy was a 
such contracts as this ; also two presi- usual and ordinary way of borrowing 
dents and one cashier of Boston banks money in Boston among houses hav- * 
were called, who testified, in sub- Jng foreign capital to loan, by persons 
stance, that to their knowledge such not importers or requiring to use 
contracts were not an ordinaiy and money abroad. Upon this the court 
usual method of borrowing money, said: ** It may be true that to ordinary 
and that they had never known of the bankers this way of borrowing money 
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§ 170. Power of a treasurer to indorse in name of cor- 
poration a note for accommodation. — It has been held in one 
of the courts of hTew York that a negotiable note indorsed in the 
name of a inanufactui’ing corporation by its treasurer for the 

was unusual or unknown, but to tliougb applied to a now subject-mat- 


bankers having foreign funds it seems 
to have been a common mode. To 
bankers like these plaintiffs there 
would be nothing unusual or cal- 
culated to excite suspicion for any one 
desiring a loan to apply to them, and 
for them to make it in such form as 
was most convenient to them at the 
time. There is no proof that [the 
Ireasurerl suggested the form the 
loan should take. The inference 
rather would bo that he applied to the 
plaintiffs, and they suggested the 
mode adopted The fact that it was 
not customary for railroads to borrow 
money in this way was not sufficient 
to put the plaintiffs upon their guard, 
or to excite suspicion of irregularity. 
The plaintiffs wore lenders of foroigu 
money in the Boston market. They 
were applied to by one who was a 
customary borrower of home capital 
from other parties, and whose notes 
were bought ])y institutions not only 
in this state, but out of it. Why 
should they not loan their funds, 
under these circumstances, in a man- 
ner not unusual with thorn and 
bankers of their class? If the de- 
fendant had desired to restrict its 
treasurer to borrowing money from 
[one certain bank] or through [certain 
parties] or to the form of borrowing 
by promissory notes, it could have 
done so by formal and proper action 
on the part of the directors. In the 
absence of any such restriction the 
defendant must be held liable. When 
the authority of the agent is left to be 
inferred by the public from powers 
usually exerdaed by the agent, it is 
enough if the transaction in question 
involves the same general powers 


ter. Merchants’ Bank o. State Bank, 10 
Wall, 604 ‘ It is not necessary in order 
to constitule a general agent, that he 
should have done an act the same in 
specie with that in question. If he 
has usually done things of the same 
general character and effect, and with 
the assent of bis principals, that is 
enough.’” CowEN, J., in Commercial 
Bank of Erie ». ITorton, 1 Hill, 501, 
503. The right to recover in this 
case rested mainly on the ground of 
an implied authority on the part of the 
treasurer to make this contract, be- 
cause the corporation held him out to 
the world as its general fiscal agent 
authorized to negotiate loans, borrow 
money, make notes and manage its 
whole financial business. The court 
said ; The legal principle relied upon 
by the plaintiff is well stated in Lester 
r. Webb, 1 Allen, 84: ‘The rule is 
well settled that if a corporation per- 
mit the treasurer to act as their gen- 
eral fiscal agent, and hold him out to 
the public as having the general au- 
thority implied from his official name 
and character, and by their silence 
and acquiescence suffer him to draw 
and accept drafts, and to indorse notes 
payable to the corporation, they are 
bound by his acts done within the 
scope of such implied authority.* 
Bee, also, Merchants’ Bank State 
Bank, lO Wall. 604; Mining Oo. ■?. 
Anglo-CalifomianBank, 104 IT. S.192,” 
Upon the facts in this particular case 
the court then considered the ques- 
tions, whether the directors by their 
course of conduct, held the treasurer 
out to the public as tiie fiscal agent of 
the corporation, having authority to 
make and indorse notes for the cor- 
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accoinniodation of the maker could not be enforced against 
the coi*poration where the note did not concern any business of 
the corporation and there was no by-law or resolution authorizing 
the treasurer to indorse negotiable paper or any proof of a recog- 
nized course' of biiRincsa by which the treasurer was held out as 
j)ossessiiig siicli power, or any evidence tliat the corporation had 
ratified tlie act or derived any benefit from it though the note 
was in the hands of a hona fide holder.^ 

§ 171. Power of a treasurer to indorse note of another 
corporation. — A. trading corporation sought in an action to 
recover of a former treasurer the amount of money it had been 
compelled to pay on aeeounl of an indorsement in its name 
made upon a note of anotlier corporathm, contending tliat the 
indorsement was an act ultm ?v'AtS'thc trading corporation. It 
appeared that tlie <lefentlaut at the time of indorsing the note in 
quastion, and for five years prior thereto, was tlio ti’easiiror and 
general manager of the plaintiff. such genei*al manager ho 
was allowed to exercise his (Hseretiu’i iii managing plaintiff’s busi- 
ness. During all the years that he was plaintiff’s manager the 

poration. an(i, if so, whether there cceds never rea<’hini? it ^ treasury), 
anything so unusual in this tran«»- said JIcAdvm, Oh. J., under these 
action as to have put the plaintiiTs on circumstances, was not a corporate 
their inquiry. Colt, J., Siiid : “I act.” Wahlig r. Ma^iufacturiug Co., 
have no doubt that the directors, by (N. Y CityOt. Oon. T., 1890) 5 N. Y. 
allowing fthe treasurer! for several Supp. 420; ]\rather r. Trust Co., (K. 
years and for a large amount to bign Y*. City Ct. SpL Term, 1890) 7 N. Y, 
notes for the corporation, most of Supp. 313: Westerficld r. lladde, 7 
which were sold to different banks in Bal> 336; s. r., 55 How. Pr. 869. 
the btateand some out of it — some of “ fTbis) treasurer had no power to 
the din^etors g(»lng so fur in rccogni- lend Iho credit of the corporation. If 
tiou ot [hisj authority as to indorse the indorsement was not a corporate 
the notes — conferred upon him, so act, the fact that the plaintiff was a 
far as the public is eoneerned, an fmm Jiile holder cannot oven under 
implied power to borrow money. Mechanics*, etc., Assn. i\ Kew York, 
which the corpumtiun cannot now dis- etc., Lead Go., 35 N. Y. 505, make it 
piite. As to the nature of thib trans- a corporate charge. In such a case 
action, I am unable to conclude that the remedy would seem to be against 
it was of such an extraordinary c3iar- the treasurer who acted without cor- 
acter as to relievo the defendant/* porate bumdion, (Green‘s Bnce Ultra 
^Wahlig r. Standard Pump Mfg. Vires, 631) upon the theory that, where 
Co., (N. Y. Oily Ct. Spl. Term, 1890) the act does not bind the principal, it 
9 y, Supp. 789. “ The act of the binds the person who, without author- 
treasurer ’* (the corporation receiving ity, assumed to act as agent.** 
no benefit from the note, and the pro- 
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plaintiff’s board of directors left the direction and maiiageraoiit 
of tbe business to liis judgment and habitually held no meetings 
except an annual meeting. The plaintiff was organized as a cor- 
poration under the laws of Connecticut for the purpose of manu- 
facturing and dealing in certain classes of goods, and to exercise 
such mercantile powers as might be convenient and necessarj' 
for the prosecution of its particular business. It had been the 
})ractiee of the plaintiff to extend financitil assistance to parties 
with whom it had business relations. The whole managonient of 
its business was, in fact, intrusted to this treasurer. lie made a 
contract with a carbon manufacturing company upon behalf of 
his corporation by the terms of which the latter was to receive 
and sell the greater p«art of the carbon manufactured by the 
former company upon certain terms, etc. For the purpose of 
in creasing its manufacture of carbon, the carbon company applied 
to the treasurer, as representing tlie trading corporation, for assist- 
ance, and made its promissory note for $10,000, payable to tbc 
order of the corporation, which note the treasurer in the corpora- 
tion’s name indorsed and procured to be discounted, and handed 
over the proceeds to the carbon manufacturing company. The 
Supreme Court held adversely to the claim of the corporation 
that this note was an accommodation indorsement by its treas- 
urer, and, therefore, ultra mresi} 

1 Holmes, Booth & Haydens Wil- raised here, therefore, is whether a 
lard, (1889) 68 IIuu, 629; 5 N. Y. loan of money by a corporation is 
Supp. 610. Van Bbunt, P. J., forthe %iUm We have not been re- 

court, said: “The transaction as it f erred to any authority or principle, 
took place between the carbon com- under which such a transaction can be 
pany and the defendant, representing held nltm aim of a corporation, par- 
the plaintiff, was simply a loan of ticularly a trading corporation which 
money. The carbon company gave has the right to exercise such mercan- 
its note, payable lo the order of the tile powers as may be convenient and 
plaintiff, and the plaintiff loaned the necessary for the successful transac- 
money upon the note, IIow it gotthc tion of its business, which clearly 
money was immaleiial, whether by gives it the authority to extend mer- 
having the note discounted upon its ciintile facilities to the persons dealing 
own credit, or otherwise, does not alter with it if in its judgment it thinks it 
the relations of the parties. It was a for the benefit of its business so to do. 
loan made between the plaintiff and The transaction, therefore, between 
the carbon company, by and through the plaintiff and the carbon company 
its treasurer, and there is nothing in was in no respect ultra vires. As to 
the case going to show that there was the power of the treasurer of the cor- 
any accommodaldon indorsement, or poration to use its credit and money in 
anything of that sort. The question such a way, it was said; “ It is sufld- 
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§ 172. When a corporation will be bound by a note exe- 
cuted by its treasurer. — Tii a case where a hank cliseouiited a 
note for a private corporation in the usual course of its business 
without notice of any defect or intirtnity,” and its good faith was 
not questioned, the Supremo Oourt of Massachnsctls held that if 
the note was signed by an officer authorized generally to give 
notes in its behalf the corporation would bo liablcj although the 
agent in signing this particular note exceeded his authority or the 
powers of the corporation.^ 


cient to say that the ^evidence shows 
conclusively that it had hocii the pme- 
tice of this corporation to lend money 
and extend financial assistance to par- 
ties with whom it had business rela- 
tions, It is true that it is cluiined that 
the only evidence of any su(*h course 
is that the defendant during his ad- 
ministration often gave financial assist- 
ance to customers by him, hut that 
such acts were not reported to the 
board of directors. But the evidence 
fails to establish this proposition. It 
is true that the subsequent treasurer 
says that such accommodations were 
not extended to any but the customers 
by him, hut there is no evidence but 
that it had boon the piactice prior to 
this time to give financial assistance 
to others than customers strictly 
speaking, in the shape of extending 
their paper as is claimed to have been 
only done by [the last treasurer]. And 
it appears without contradiction that 
it was not eustomary for the hoard of 
directors to give the manager direc- 
tions in these matters; tlmt he alw’ays 
exercised the authority, and it was not 
customary to bring it before the hoard 
of directors. In other words, the 
whole details of the management of 
the corporation were, as above stated, 
committed to the general manager. 
Under this state of things, it is difficult 
to see how the defendant can be held 
liable, because of his action, in con- 
ducting the business in precisely the 
same way in which it had heretofore 
been done, and extending aid to per- 


sons with whom the plaintiff had 
dealings. If corporations choose to 
place the whole of the maiuigemcnt of 
their business for the purp(>se af t'x- 
pedition in the hands of a single indi- 
vidual, and give him a general author- 
ity to act as uiKl(*r the eircunistances 
may seem best to him, unless absoiuit* 
fraud is shown on his i>ait, there 
seems to be no ground upon which a 
right of recovery can be had against 
him for any such acts. Certainly a 
mere mistake in judgment does not 
render him liable. Trading corpora- 
tions are necessarily managed In a 
more informal way than those of a 
different character. They are volun 
tary copartnerships, having a right of 
survivorship, not dissolved by reason 
of the dcHlli of any one of the parties 
in interest, and a director <»r officer or 
manager, with whom is intrusted all 
the business of the corpomtion, can 
exercise all the powers which the 
board of dir(*ctors could exereiKse under 
the same circumstanc<'s in the general 
management of the corporation busi- 
ness. Hoyt V. Thompson, It) N. Y. 
209. Even if we concede that the 
corporation had no power to lend its 
money, yet, wlien it is found that it 
had been in the habit of so doing, and 
that it had been the course of business 
of the corporation, certainly an officer 
cannot be held liable simply because 
he has continued the practice.*^ 

^ Merchants* Kat. Bank of Gardiner 
tJ. Citizens’ Gas Light Co. of Quincy, 
(1898) 169 Mass. 606; s. 0., 84 N. E. 
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§ 173. When a corporation is bound by acts of treasurer. 

— In a recent ease before it the Supreme Court of New York, 
in General Term, has held that where the treasurer of a business 
corporation was also permitted to become and act as its sole finan- 
cial manager, tlie corporation would be chargeable, irrespective 
of the question of authority, in fact, with liability for acts done 
hy him within the apparent scope of the authority conferred 


Rop, lOSJJ, citing Monument Nat. Bank 
n. Globe Works, 101 ktass. 57. Bvr- 
KKK, J., ^or tlie majority of the couii, 
said, arguendo : “ It is not necessary 
that the authority of an oflicer or agent 
to sign notes in behalf of a corporation 
should appear in the by-luws, or 
should have been expressly given by 
a vote of the directors or of the stock- 
holders, In Lester n Webb, 1 Allen, 
H4, it was said: " The rule is well set- 
tled that if a coriiomtiou permit their 
treasurer to act as their general fiscal 
agent and hold him out to the public 
as having the general authorit}'’ im- 
plied from his oifieial name and char- 
acter, and by their silence and acqui- 
escence sufter hin^ to draw and accept 
drafts and to indorse notes payable to 
the cm'poration, thej' are bound hy his 
acts done within the scope of such im- 
plied authority. Fay v. Noble, 12 
Cush, 1; Williams v. Cheney, 3 Gray, 
215; Con ver v. Insurance Co., 1 N, Y. 
290. On the facts found at the trial 
the plaiotiJT jnight well claim, if the 
Jury believed the evidence, that the 
treasurer had authority to indorse the 
notes in suit, derived, nol from any 
express direction, but from the course 
of conduct and dealing of the treas- 
urer with tlie knowledge and implied 
assent of the directors of the corpAxn- 
tion.* Sec, also, McNeil o. Chamber of 
Commerce, 164 Maas. 285; s. c,> 28 N. 
B, Rep. 246; Mining Co. i\ Anglo- 
CaHforaian Bank, 104 U, S. 192. 
said the Massachusetts court. cases 
where the actual authority of an officer 
is inferred from a course of business 
known to and permitted by the stock- 


holders or directors of a corporation, 
do not touch the question whether au- 
thority is to be implied as matter of 
law from the name and nature of the 
office itself. In the present case the 
jury were instructed that the treasurt3r 
of such a corporation as the defendant 
company has, by virtue of his office, 
authority to sign a note which shall 
bind the corporation, and the defend- 
ant contends that this instruction was 
incorrect. The incidental powers of 
some officers or agents have become so 
well known and defined, and ha vc been 
so frequently recogniKcd by courts of 
justice, that certain powers are implied 
as matters of law in favor of third tier- 
sons who deal with them on the as- 
sumption that they possess these pow- 
ers, unless such persons are informed 
to the contrary. The officers and 
agents usually mentioned in this cat(‘- 
gory are auctioneers, brokers, factors, 
cashiers of banks and nmstcrsof ships. 
See Merchants’ Bank v. State Bank, 10 
Wall. 004; Case v. Bank, 100 U. S, 440. 
Treasurers of towns or cities in this 
commonwealth are well-known offi- 
cers, and their powers are very limited . 
They are in general to receive, keej) 
and pay out money on the warrant of 
the proper officers of the towns and 
cities, Treasurers of business corpo- 
rations usually have much move ex- 
tensive powers, and the* decisions of 
this court hold that the treasurer of a 
manufacturing and trading corponi- 
tion is clothed, by virtue of his office, 
with power to act for the corporation 
in making, accepting, indorsing, issu- 
ing and negotiating promissory notes 
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upon him by the corponitioiu lu this ease, for instance, the 
ti’easurer of a water works company had boon ])crmittcd, through 
the oniisHion of its other officers to direct its financial manage- 
ment or BniM3rvise his acts, to become and act as its sole financial 
manager, and had made and negotiated some fifty promissory notes 
in its name during a period extending over about a year and a 
half. The court held that the company was liable to a honajide 
holder for value of a promissory note executed in its name hr 
Biicli treasurer, which matured while lie was still treasurer, and 
the proceeds of which, so far as received by him, had been 
applied to the use of the corporation, although the note was not 


specially aiithorize<l.^ 

and bills of exchange, and that such 
negotiable paper in the hands of tin 
innocent holder for value, who has 
taken it without notice of any want of 
authority on the part of the treasurer, 
is binding on the corporation, although 
with reference to the corporation it is 
accommodation paper, Warragan&ett 
Bank^). Atlantic Bilk Co.. 3 Met. 28)3; 
Bates r. Iron Co., 7 Met. 224; Pay ?>. 
Noble, 12 Cush. 1; Lester Webb, 1 
Allen, 84; Bank r>. Winchester, 8 Allen, 
109; Bird Baggett, 97 Mass. 494; 
Monument Nat. Bank c. Globe Works, 
101 Mass. o7; Corcoran ?>. Cattle Co., 
161 Maas 74; s. o., 23 N. E. Rep. 737. 
While it is possible that most, if not 
all, of the cases in which this rule has 
been staled as law have some special 
circumstances from which the treas- 
urer’s authority could be inferred, and 
that the court was influenced in the de- 
cisions by the well-known fact that in 
many of the manufacturing corpora- 
tions of this commonwealth the treas- 
urer not only has the custody of the 
money, but is the general financial 
manager, and often the general busi- 
ness manager of the corporation, the 
rule itself has been frequently and 
broadly stated in our decisions and is 
well known both to the ofacers of 
manufacturing and trading corpora- 
tions and to those of banks and Wn- 


cial institutions. It could not now be 
abrogated or unsettled without dis- 
turbing commercial tiunsactions. 
There are, however, many corpora- 
tions which transact nioi*e or less busi- 
ness to which the rule has been held 
not to apply. Thus, it does not apply 
to a college (Webber College, 
Pick. 302); nor to a parish (Packard i\ 
Society, 10 Met. 43*3); nor to a monu- 
ment association (Torrey Dustin 
Monument Association, 5 Allen, 837); 
nor to a municipality (Bank Win- 
chester, 8 Allen, 109;; nor to a savings 
hank (Tappan Bank, 137 Mass, 107); 
nor to a horse railroad company (Craft 

Railroad Co., loO Mass. 307; s. c., 33 
N. E. Rep. 920)/’ 

J Perry 'o. Council Bluffs Water 
Works Co., (1898) 67 Ilun, 456; s. c., 
33 N, Y. Supp. 161. Tho court ap- 
proved the findings and the reasoning 
and conclusions of the referee in this 
case, O’Bbien, J., speaking for the 
court, referring to them thus: “lie 
finds that during the period from some 
time in the month of October, 1885, to 
February 37, 1887, Harry Allen, as 
treasurer of the defendant corporation, 
made and issued in the name of the 
defendant, and to which the name of 
the defendant was signed by himself 
as treasurer thereof , some forty or fifty 
promissory notes, to the order of and 
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§ 174. When a corporation will not be bound by the act 
of its treasurer. — Id a case before the Supreme Court of New 
York tlie corporation provided for all its oldigations by the issue 
of bonds. Parties, among whom was its treasurer, became pos- 
sessed of these bonds by agreeing to pay the debts of tlie com- 
pany. To discharge the personal liability thus incurred, the 
treasurer discounted notes of the company inade by him without 


indorsed 'Alien & Stead/ which were 
negotiated and money obtained 
thereon; that the reason for the mak- 
ing of such promissory notes to the 
order of Allen Stead was that they 
were acting as the financial agents of 
the defendant, and it was to give ad- 
ditional credit to such notes, the credit 
of the corporation itself being poor, 
and, although the by-laws of the de- 
fendant required the countersigning 
by the president, none of these notes so 
issued was so countersigned; that the 
note in suit was, in form, similar to 
these others; that during all this pe- 
riod, with the exception of one in!May, 
1886, no meetings of the hoard of di- 
rectors were held, and at Ihe one meet- 
ing no business was transacted other 
than the re-election of officers of the 
defendant; that Allen, though he 
sought to consult and advise with the 
president of the corporation, was re- 
ferred to the latter's law partner, who 
was also a director in the corporation; 
that none of the officers or directors 
used or exercised any official supervis- 
ion over Allen or his acts and transac- 
tions as treasurer, except the director 
who was the president's law partner, 
and who, it would appear, was not 
only consulted with respect to the 
making of the promissory notes, and 
the obtaining of money thereon, but 
concurred in tlie very beginning with 
the making of such promissory notes; 
that further, he not only advised the 
making and issuing of such notes from 
time to time, but personally indorsed 
a large number of them, and one with 


the name of his firm, of which the 
president was a member, A review of 
the evidence supporting these findings 
will sustain the referee and justify his 
conclusion that Allen was t^ractically 
the coi’poration, and that the case is 
brought wit bin the principle laid down 
in Fifth National Bank Navaasa 
Phosphate Company, 119 N. Y, 950, 
because he was not only the treasurer 
of the defendant, but, as said in that 
case. * ho w^as consciously invested by 
the company with the broad general 
power inseparable from the position 
in which it placed him as the sole man- 
ager of its affairs at its principal place 
of business.’ Acting, therefore, within 
the apparent scope of the authority 
conferred upon him by the corpora- 
tion, the latter is (barged with liabil- 
ity, irrespective of the question of au- 
thority in fact.” This particular note 
had been placed as collateral security 
with a cort,un party who loaned a cer- 
tain amount upon it, under an agree- 
ment that it was to ho paid within a 
few days, with interest, at the rate of 
five dollars a day until such time as 
the loan was paid. The couxi; limited 
the measure of damages in the recovery 
to the amount loaned by this person, 
with legal interest from the date of his 
loan. It was stxid in the opinion: 
'’Taking the facts here, we think that 
this note was not valid as a legal obli- 
gation in the hands of the payee nego- 
tiating it, or in the hands of Bradford, 
who delivered it to the plaintiff as col- 
lateral security for a loan made by him. 
hut that when transferred to the plain- 
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its antliority or knowledge, or that of its officers. It wiis sought 
to hold the corporation liable in an action by the hank which dis- 
counted them upon the ground that the treasurer was a financial 
officer of the corporation, and, therefore, held aj)j-)arent authority 
to indorse the notes, so far as hona fide purchasers were con- 
cerned, and upon another ground that tlie previous conduct of 
the treasurer had been su(di in issuing the notes that the corpora- 
tion must be hold to have authorized the making and indorsement 
of the notes in suit. It was held by the court that the treasurer 
of a corporation engaged in the business of operating water works 
did not have, by virtue of liis office, any implied authority to 
borrow money and give the corporation’ b note therefor.^ 


titf it Lecarae in Lis hands a vcjjal 
obligation against the defendant, but 
only to the extent of what was ad- 
vanced upon the faith thereof. "Wo 
think the principle of the cases, which, 
under such circumstiinces, would pre- 
vent a profit being made out of the 
transaction, is applicable, and that, 
while the plaintiff is entitled to protec- 
tion to the extent of the moneys ad- 
vanced, and legal interest from the date 
of the loan, he cannot recover either 
the face value of the notes with inter- 
est thereon, nor tlie amount loaned, 
with interest at the rate a greed upon by 
Bradford, of five dollars a day.’’ 

^ First Nut. Bank of Middletowmx 
Council Bluffs City 'Waterworks Co., 
(1890) 56 Hun, 4t2; « c , 9 N. Y. 
Supp. 859. In support of their con- 
tention the counsel of the bank cited 
Bank of Batavia r. New York, L. E. 
& W. R. R. Co., 106 N, Y. 195; s. c., 
13 N. E. Rep. 483, and Bank of Au- 
burn D, Putnam, 1 Abb. Dec. 80. 
Pratt, J., upon the question whether 
the facts of the case brought it -within 
the rules of the cases cited, said: 
** There was no evidence that any 
part of the proceeds of the notes sued 
on came to the use of the company. 
The hands and money which [the 
treasurer] received for these notes be 
retained. As to the bonds, the evi- 


dence was that he still had them. As 
to the money, it went into his indi- 
>idual bank account, and he refused 
to say that he paid any debt of the 
company out of that bank account 
after he received the money. H<‘ 
would not even say that he kept the 
money for the payment of what the 
company owed him, although he tried 
to produce that impression. There was 
no evidence, however, that the com- 
pany ow’cd him anything, except his 
general stateemnt that they owed him 
something, but what the something 
was he did not attempt to say. Of 
course, as treasurer of the company, 
he could not issue its not os and sell 
them, and pocket the proceeds, under 
the im»tensc that the company owed 
him mou<*y, -Nsithout showing some 
authority outside of himself for such 
a transaction, and without establish- 
ing, in the most satisfactory intinncr, 
that the company was indebted to him 
for the amount whi<'h he so obtained. 
The r<*feree found that the proceeds 
of some of the previous notes made by 
[the treasurer] were appli('d *to at 
least some extent,* to the payment of 
the debts and obligations of the de- 
fendant, This fact would tend to es- 
tablish the company’s liability for the 
notes sued on, under the theory that 
they were ixjsponsible in thus having 
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§ 175 . Another illustration of such a case, — In a Massa- 
chusetts case it appeared that a stockholder, wlio was the treas- 
urer of a street railway corporation, wrote to a customer that ho 
could lend the proceeds of bonds sold by him for her to the cor- 
poration, and she told him that she would so lend a part of the 
proceeds to it, and left the amount in liis hands, receiving from 
hhn a note for the amount made in the corporation's name by 
him alone as treasurer. She was ignorant of and made no 
inquiries as to the by-laws of the corj)oration, which provided 
that he could sign notes only as the directors might require, which 
notes, to bind the corporation, were to bo countersigned by the 
president, hut acted in good faith, believing that the treasurer of 
the corporation also acted honestly and had authority to make the 
loan and to give a note for the same binding upon the corporar 
tion. The treasurer had no such authority in terms, and, being a 
defaulter, used the loan to cover up his defalcation by paying 
debts of tbe corporation. The Supreme Court of Judicature 
held that liis customer in the stock brokerage business could not 
recover against the corporation either upon the note or for money 
had and received.^ 

§ 176. When contracts of a chief engineer will bind a rail- 
road corporation. — It appeai*ed in a Michigan case that certain 
individuals organized a railroad corporation for the purpose of 
constructing a line of railroad. Two of these individuals entered 

held out [tbe treasurer] as tbdr agent him to do so. The finding with re- 
to make their notes. But in order to gard to the application of the proceeds 
create such an agency by representa- of the notes, therefore, does not go for 
tion or estoppel, it is essential that the enough to establish a liability in this 
principal shall have knowledge of the <*ase. The fact that an agent has, in 
assumption by the agent of the pow- one or more instances, made notes and 
ers he has exercised. In order to cre- applied the proceeds in pari payment 
ate a liability in this case, then*forc» of his principaFs debts, without his 
it was necessary to go a step further knowledge, creates no liability on his 
in the findings, and to find that the part for his subsequently making 
company had knowledge of the fact notes in the name of the principal.” 
that [the treasurer] had so applied the ^ Craft v. Soutli Boston Railroad 
proceeds of these notes. There not Co., (1889) 150 Mass. S07; s. c., 29 K. 
only is no such finding, hut the referee E. Rep. 930. Upon the first point it 
has expressly found that the directors was said: “ Whatever may bo true of 
had no knowledge that [he] had as- trading corporations there is nothing 
Burned to make the notes of the com- in the nature of the business of a 
pany, and that they never authorized horse railroad corporation, or of the 
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into an agreement, by viiicli the third interoftted party svus to 
construct the road, to be paid in bonds and stock. This latter 
was the principal promoter of this railroad enterprise*, ^''hc work 
was to be done nndertlie Rupervision of a cliief engineer. The 
work for building the road was lot to a snb-coiitra(*tor. 'Fhe 
plaintiff in this action bad funiiHliod supplies for this work to the 
sub-contractor. Failing to bo paid, this aetiini against the <’oin- 
pany resulted. In it the plaintiff claimed that tlie goods were 
delivered upon orders given hy tlic company’^ agent, and upon 
its credit. The principal (piestiou in the (‘ase arose upon the 
authority of the agent to bind the (Munpany. The Supremo 
Court of Michigan held that the <piebtiou of tlie authority of the 
agent was one of fact properly submitted to the jury, and 
reviewed the evidence and affirmed tlie judgnamt against the 
company. They said of the tebtimuiiy: [It] brings the ease 
within any one of several well-estahlibhed rule*?. If tlie company 
relinquished to [this contractor] the matter of cHaistrnctioii of this 
road, and [he] knew that [its chief engiiieerj was contracting 
these obligations in the name and upon the credit of tlie com- 
pany, [the contractor] must be deemed to have adopted, them. 
Ilis knowledge w^as the company’s kiiowleclge, and the company 
is liable. If the officers of the company were advised that [the 
chief engineer] had incurred the indebtedness to plaintiff in the 
name and upon the credit of the company, and with that knowl- 
i'dge did not protest, but, on the contrary, (Hirri^bponded directly 
with the plaintiffs and "aid tlmt account, plaintiffs were justified 

duties of a treii&iirer of such a eorpo- dehts of the company, which the 
lation, which implies lhat the treas- money ot the company, if he had not 
urer, by virtue of his office, has au- (uubezzletl it, would have been used to 
Ihority to borrow money for tbc com- pay. The only rcasnuable inference’ 
I)any and to give its notes therefor, is lhat [the treasurer’s] primary pur- 
It does not appear that the company pose iu using the money in this way 
in any way held out [their treasiin’r] was to escape detection and to benetit 
to the public or to the plaintiff as luiv himself. Whether it vas a heuefit to 
ing any such authority, or lhat treas- the company that he wu> able to oh 
urers of horse railroad corporations tain and use money tor this purpose is 
customarily have or exercise any such necessarily uiu’crtain. Tiie money 
authority.” Upon the second it uas was not bf>rrowed bomfiih for the use 
said: '‘No objection on the part of of the company. S(‘e Railroad Ka- 
the [corporation] ought to be implied tlonal Bank r. T..o\v(‘lI, 109 Mim. 214; 
in this case, because [its treasurer] was Agawam National Bank v, South 
a defaulter, and the money was used Hadley, 128 Mass. 508.’' 
to cover up his defaU’ation by paying 
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in relying upon that action as an assurance of [the chief 
engineer’s] authority, and extending further credit, and defend- 
ant is estopped from the denying tlio authority of [its chief 
ongincerj. If [the latter], in the exercise of the autliority given 
1(j him by the contract, in view of [the siib-eoiitractor’sj inability, 
was prosecuting the work for and on helialf of the company, 
and incurred this indebtedness in such prosecution of the work, 
the plaintiffs were entitled to recover. If [the chief engineer ) 
was entering into contracts for the work upon the road, employ- 
ing men and purchasing supplies in the name of the company 
and upon its credit, and the officers of the company knew of the 
fact, or bad been advised of instances of like conduct and 
remained silent, the company cannot now bo heard to say that 
such person so acting was without authority.”^ In another 
action against this railroad company for supplies furnished to the 
sub-contractor in the construction of its road, the same court 
held that upon the evidence the principles of the last case were 
established, and that the railroad company was properly found 
liable, not only upon the verbal arrangement made by the chief 
engineer with the plaintiff through its managing officer, but also 
upon a written guaranty of the sub-contractor\ orders for sup- 
plies made by tlie engineer.*^ They further held in this case that 
the third <jf the then parties organizing this railroad company, 
witli whom the two entered into the agreement for the constiuic- 
tioii of tlie I'ailroad, who was its president, could bind the corpo- 
ration for supplies used in the construction, though not acting by 
any corporate anthority. This ]>resident was at the same time 
president of the siip])ly company which brought this action. It 
was contended that from this fact, and his powers being limited 
in the contract with his associates for the construction of the 
road, which provided that no indebtedness shall be incurred 
and no expenditures made mtliout the free consent and co-opera- 
tion of all the parties to the agreement,” his knowledge of this 
limitation was the knowledge of the plaintiff, and, therefore, the 

^Hirschmann Iron Ranged Huron Mich. 641; Whitaker r. Kilroy, 70 
Bay K R. Co., (1893) 97 Mich. 384; Mich. 636, 688; Beatties Railroad Co.. 
K, 0., 56 K W. Rep. 849. The court 90 T. 643. 
referred in its discussion to the follow- ® Michigan Slate Co, t>. Iron Range 
ing cases as in point; Olcott r. Rail- & Huron Bay B. R. Oo., (1894) 301 
mad Co.. 37 N*. Y. 646, 668; Ceeder r. Mich. 14; s. c.. 69 K W. Rep. 646, 

H. M. Loud & Sons Lumher Ca, 86 
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latter was estopped from the recovery. The court held adversely 
to this contention,^ 


§ 177. Ratification by corporation of agent’s acts — gen- 
eral rules. — If a trading corporation take and hold the benefit 
derived from a contract made for it by an agent not duly author- 
ized, it thereby makes the contract its own by ratification or adop- 
tion and will thereby be estopped from disputing its liability 
thereon.^ A. corporation will be held liable for materials fur- 
nished for its iitoo and benefit by the order of one not expressly 
authorized to give such order, where its oflicei*s have knowledge 
of the order and do not object to it,® Ratification of an unau- 
thorized act of an agent of a corporation will be inferred from 
failure on the pari of the corporation to promptly disavow it 
upon knowledge of the act being brought to it.'* The ratification 
of an unautliorized act of an agent of a corporation is equivalent 
to a previous authority, and such ratification need not be by any 
formal vote or resolution of the corporation, or bo authenticated 
hy the corporate seal/’ A ratification of an act of an officer of a 
corporation in making a contract may he implied by the nets of 
the corpomtion as well as expressed by its vote. The acts and 
assent of corporations may be sJiowii and inferred from facts and 
circunistances.® Before a corporation can be said to have 


»lbid. The court &aul* “A party 
ijiay act in the double relation of agent 
for both parlies,” Adams Mining Co, r. 
Senler, 20Mi<*h.78« C‘olwell r. Keystone^ 
Iron Co,. 36 Mich. 5i; H, Kolling 
atock Co. a. Atlantic & G, W. R. Co., 34 
Ohio St. 460; Mayor, etc., Inman, 
57 Ga. 370; Manufacturers’ Sav. Bank 
®. Big Muddy Iron C’o., 07 Mo. 38; 
s. c., 10 S. W. Rep. 866; Kitchen /* 
Railway Co., 69 Mo. 234; Ritzsim- 
mons iJ. Express Co., 40 Ga. 830. Sec, 
as to cjontract made by one styled en- 
gineer of the railroad corporation, 
Wilson V, Kings County Elevated R. 
R. Co., (1889) 114 K. Y. 4H7. 

*Pixley V. Western Pacific R. R. (Jo., 
(1867) S3 Cal. 183; Gas Company r. 
San Prancisco, 9 Oal. 453; Argenti 
30 


Sun Francisco, 16 Oal. 265: Pray lor v. 
Sononi Mining Co., 17 Oal, 694; RoS' 
borough r. Shasta River Canal Co., 22 
C’nl 536, Allen i\ Citizens' Steam 
Kavigation Co., 22 (^ul. 28; Tlnited 
States r. Dandiidgc, 12 Wheat, 70; 
Olcolt c, Tioga R. U Co., 27 N, V. 
658; Hoyt i\ Thompson, tO N. Y. 213; 
Bank of Kentucky c. Schuylkill Bank, 
1 I*ars(»ns* Bel. Cas. in Equity, 250, 
^Beattie r. Delaware, Lack. A; West. 
R. R. Co., (1881) 12 N. y. Wkly. Dig. 
384. 

^ First National Bank ?>. Pricke, 
(1881) 75 Mo. 178. 

* Campbell u. Pope, (1888) 66 Mo. 
468; s. €■„ 10 S. W. Rep. 187. 

* Louisville, New Albany & Chicago 
Ry. Co. r, Carson, {1894) 161 III. 444; 
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ail unauthorized contract of its agent by receiving the considera- 
tion of the contract, there must be proof that the corporation, 
through its proper officer, tnew the terms of the contract and 
received the money on that account.^ A contract having been 
made by au agent of a corporation out of tlie usual course of 
business of the corporation, and his receiving money as a consid- 
eration of the contract and paying it to the corporation, the reten- 
tion of the money by the latter will not constitute an adoption of 
tlie contract, unless it appears that the corporation knew on what 
account the money was paid and what were the terms of the 


contract.^ 

Farmers & Citizens’ Bank v. {Sherman, 
6 Bosw. 181; Hoyt «. Slielden, 8 Bosw, 
267; Houglitou ■». Dodge, 5 Bosw. 326; 
Madison Avenue Baptist Ohurcli fi. 
Baptist Church in Oliver St, 2 Abb. 
Pr. (N. S.) 264; s. o., 32 How. Pr. 336. 
What amounts to a ratification of the 
contracts of oflicers or agents. Ma- 
rine Bank «?. Butler Golliei’y Co., 52 
Ilun, 612; s. a, 5 N. Y. Supp. 291; 
Mobile & M. Ry. Co. Gilmer, 85 
Ala. 422; s, c*., 5 So. Rep. 138; 
(.^mpholl V, Pope, 96 Mo. 468; s. o,, 
10 S. W, Rep, 187; Hamilton p. Bates, 
(Cal. 1894) 35 Pac. Rep. 304 (holding 
there was no ratification of an agree- 
ment of the president that the corpo- 
ration should assume the debts of a 
person); Prank v. Hicks, (Wyo. 1894) 
35 Pac. Bep. 475; Bibb o. Hall, (Ala. 
1894) 14 So. Rep. 98; Nebraska & 
K. Farm Loan Co. v. Bell, 68 Fed. 
Rep. 826; s. C., 7 0. 0. A. 253; West 
Salem Land Co. «>. Land Co., 89 Va. 
192. 

^Hyde Larkin, (1889) 35 ^lo. App. 
366. As to corporations receiving the 
benefit of a conti-act made by its agents 
or officers being considered as ratify- 
ing it, see Jourdan ti. Long Island B. 

R. Co„ 116 N. Y. 380; s. c., 22 N. R. 
Rep. 153; Scott W., etc., R. E. Co.. 
86 K. Y. 200; Wild o. New York, etc., 
M. Co., 69 N. Y, 644; Decker i». G., 
etc,, Co., 61 Hun, 616; Hoag v, La- 


niont, 60 N. Y. 96; Bominer v. S. 8. 
Co., 81 N. Y. 468; Castle d. Lewis, 
(1879) 78 N. Y. 131, affirming 13 Hun, 
298; Kickland v. Menasba Wooden 
Ware Co., 68 Wis. 34; Paxton Cattle 
Co. v. First Nat. Bank, 21 Neb. 621; 
Holmes v. Kansas City Board of Trade. 
81 Mo. 137; Pauling v. London Ky. 
Co., 8 Exch. 867; Beverley n. Lincoln 
Gas Co., 6 Ad. &£1. 829; Tuskaloosa. 
etc., Co. i\ Perry, 85 Ala. 158; Mcl- 
ledge i\ Boston Iron Co., 5 Cush. 
158, 176; Smith ^>. Martin Anti-Fire 
Oar Heater Co., 64 ilun, 639; s. 
c., 19 N. Y. Supp. 285; Brower i\ 
Brooklyn Trust Go., 21 N. Y. Supp. 
324; Try on v. White & Corbin Co. , 02 
Conn. 161; s. r., 25 Atl. Rop, 712; 
Weatherford, M. W. & N. W. R. Co, 
r>. Granger, (Tex. Civ. App. 1894) 22 

S. W. Rep. 70. 

^Pennsylvania, Del. & Maryland 
Steam Navigation Co. i\ Dandridgc, 8 
G. & J. (Md.) 248. As lo estoppel to 
deny authority of officers and ratifica- 
tion of their acts on the part of a cor- 
pomtion, see Tuskaloosa Cotton Seed 
Oil Co. 15. Perry, 85 Ala. 158; a. o., 4 So, 
Rep. 635; Morrell ». Long Island R. Co., 
(N. Y. City Ct. Spl. T.) 1 N. Y. Supp. 
66; Fitch 11 , Lewiston Steam Mill Co., 
80 Me. 34; a. c., 12 Atl. Rep. 732; Metro- 
politan T, & T. Co. % Domestic T. & 

T. Co., 44 N. J. Bq. 668; s. c„ 14 Atl. 
Rep, 907; Alabama Great So. R. R. 
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§ 178. Modes of ratification. — Tlie United States Circuit 
Court of Appeals for tlie eighth circuit held that the board of 
directors of this corporation upon the ju'omissory note of whicli 
this action was brought by the receiver of the bank which loaned 
the corporation money on the note, who were authorized by its 
hy-laws to borrow money and execute securities therefor, might 
ratify the unauthorized execution of the promissory note by the 
seci’etary of the corporation, and thus the corporation would he 
bound,^ 111 a case where the foreman of a niiniug corporation, 
with the knowledge and acquiescence of the officers of the cor- 
poration — but without any special request — advanced money to 
pay the debts of the corporation, and the corporation, with full 
knowledge of all the facts, acquiesced in the acts of its officers 
and agents in their dealings with the foreman, the Supreme 
Court of Ifevada held that such knowledge and acquiescence 
amounted to a ratification of the acts of the foreniau and rendered 
the corporation liable to him for the money so advanced.^ 

Co. «. South & North Alabama 11, R. Co. v, Troy & LausinghurgU R. K. 
Co., 84 Ala. 670; s. c., 3 So. Rep. Co., (1873) 7 Lans. 340, What does 
386; Hoosac Miuing & IVIilling Co. i\ not: Harrington v. I’irst Nat. Bank of 
Donat, 10 Col. 529; s. c., 16 Pac, Rep. Chittermngo, (1873) 1 T. & C. 361, In 
157; Second Nat. Bank v. Pettier & Liebfritz ». Dubuque Street Railway 
Stymus Mfg, Co., 56 N. Y. Super. Ct. Co., 0878)48 Iowa, 709, the iminaging 
316; s. c., 3 N. Y. Supp. 644; Getty director of a corporation having 
t\ 0. R. Barnes Milling Co,, 40 Kans. knowledge that an agent of the com- 
381; s. c., 19 Pac. Rep, 617; Corn Ex- pany had borrowed money and ap- 
changc Bank Amerioau Dock & plied it to the payment of corporate 
Trust Co., 78 Hun, 400; s. c., 30 N. indebtedness, the twponUion was held 
Y. Supp. 158; Thomas v. City Nat. liable for the sum borrowed. 

Bank, (Neb. 1894) 68 N. W. Rep. 943; ^Nebraska & Kansas Parni fjoan 
Moyer East Shore Terminal Co., Co. v. Bell, (1893) 58 Fed. Rep. 336; 
(1893) 41 S, C. 300; e. c., 19 S. E. Rep. citing Allis r, Jones, 45 Fed. Rep. 
651; Norton v. Alabama National 148 ; Indianapolis Rolling Mill Co, i\ 
Bank, (Ala. 1894) 14 So. Rep. 872; St. Louis, Ft. S. & W. Ky. Co., 130 
Martin Santa Cruz Water Storage IT, S. 356 ; a. c.. 7 B\ip. C^t. Rep. 543: 
Co., (Ariz. 1894) 36 Pac. Rep. 36 Pittsburgh, C\ 6d St. L. Ry. Co. r. 
(where there was held to have not Keokuk & 11. Bridge Co., 131 XJ. W. 
been a ratification); Currie v. Bowman, 378 ; s. 0 ., 9 Sup. Ot. Rep. 770, 

(1894) 25 Or. 364; s. 35 Pac. Rep. « Martin v. Victor ‘^^ill & Alining 
848 (ratification of execution of amort- Co., (1885) 19 Nev, 180 ; s. c,, 8 Pae. 
gage); Church r. Sterling, 16 Conn. 398; Rep. 161. A ratification of an agent’s 
Howo ». Keeler, 37 Conn. 554; John- use of the eorporalionV funds for 
son 'i>. Smith, 31 Conn. 683; IIe^vitt v, special purposes” by a resolution of 
Wheeler, S3 Conn. 664; Hyde v. Lar- the directors, held not to be void, as 
kin, 85 Mo. App. 3G5; Union Bridge (*onstituting h fraud upon the stork- 
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§ 179. Illustration of ratification of contract of agent. — 

In a late California case it appeared that a corporation, by resolu- 
tion of its directors, authorized its president to execute a mort- 
gage to secure a loan at a rate of interest and for a length of 
time specified. The moitgage executed by him was for a shorter 
j)eriod than authorized, and provided that the interest should be 
paid montlily ; that a failure to pay interest when due rendered 
the principal due and that the mortgagees should recover attor- 
ney’s fees in case of foreclosure. In an action to foreclose this 
mortgage the assignee of the corporation appointed after the 
suit was begun, being made a party, defended upon the ground 
inter alia that the execution of the mortgage on terms which 
were a departure from the terms named in the resolution of the 
directors was in excess of the authority of the president and not 
binding upon the corporation. The facts that tlie president of the 
corporation included in the note and mortgage terms and condi- 
tions which the corporation had power to authorize, but which it 
did not authorize him to insert ; that the corporation received the 
consideration of $17,000 from the plaintiffs and apjilied the money 
ti) its uses, including the payment of a prior mortgage upon its 
property and the extinguishment of the lien thereof ; that the 

holders. Clark American Coal Co. , s. c., 33 Pac. Rep. 728; Willis tv St. 
(1892) 86 Iowa, 436. As to contracts Paul Sanitation Co., (1893) 53 Minn, 
being made valid by ratification by a 370; s, 0 ., 55 K. W. Rep. 560; 
corporation, see Dubuque College i\ Augusta, T. & G, R. Co. Kittel, 52 
Dubuque, 13 Iowa, 553-560 ; Beach on Fed. Rep. 63 ; s. c., 2 0. C, A. 615 ; 
Priv. Corp, § 195; Oregon Ry. 2 XJ. S. App. 409; Hltchiings St. 
Oregon Ry. Nav. Co., 28 Fed. Rep. Louis, 3Sf, 0, & 0. Canal <& Transp. 
605 ; Grcenleaf ». Norfolk Southern Co., 68 Hun, 33 ; s, c., 22 N. It - 
Ry., 91 N. (J. 33 ; First Nat. Bank v. Supp. 719 ; Tingley v, Bellingham 
Fricke,76Mo.l78; Kelsey 0 , National Bay Boom Co., 5 Wash. St. 644; s. 
Bank, 69 Pa. St. 420; Eureka Co, 0 . c., 32 Pac, Rep. 737; Goldbeck r. 
BaileyCo.,llWall.488.491; Goldl^nn- Bank, 147 Pa. St. 267; Haines v. 
ing Co. 0 . National Bank, 96 IJ. S. 640, Detrick, 75 Md. 256 ; Smith 0 . Martin 
644; Pacific Rolling Mill Co, 0 . Day- Anti-Fire Car Heater Co., 64 llun, 639; 
ton Ry., 7 Sawy, 61, 67; Walworth Co. s. 0 ., 19 N. Y, Supp* 285; Seymour 0 . 
Bank 0 , Fanners' Loan & Trust Co., 16 Association, 64 Hun, 632; McComb 0 . 
Wls. 629 ; Connett 0 . City of Chicago, Association, 134 K. Y, 698 ; Shaver 0 . 
114IU. 288; Wood 0 . Whelen, 98 111. Hardin, 82 Iowa, 378; Hayden 0 , 
153. Ratification generally : Nims 0 . Wheeler & Tappan Co., 66 Hun, 629 ; 
Mt. Hermon Boys’ School* 160 Mass. s. c,, 20 N. Y. Supp, 902 ; Seal 0 . 
177 ; 8. c,, 85 N* E. Rep. 776 ; People Puget Sound Loan & Invest. Co., 6 
0 . Eel River E. R. Co., 98 Cal. 665 ; Wash. St. 422 ; a. 0 ., 32 Pac. Rep, 214. 
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corporation, by its representations, declarations and acts, through 
its directors, intentionally led the plaintiffs to believe, and they 
did believe, the president of the corporation was authorized to 
execute the note and mortgage for one year, with interest pay- 
able monthly ; that the corporation, with full knowledge of the 
terms and conditions of the note and mortgage, roceive<l and 
used the consideration of $17,000, and paid the interest thereon 
monthly as the same became due for about four nnmths, wore 
held sufficient to constitute a ratiiication of the acts of the presi- 
dent of the corporation and sufficient to support the invocation 
of an estoppel in pais.^ 

§ i8o. What does not amount to a ratification. — A treas- 
urer of a Massachusetts savings institution for the corporation 
became a party to an assignment for the benefit of eredilors, and 
thereby undertook to release one of the promisors on a joint and 
several note belonging to the institution. The by-laws of the 
corporation, concerning the duties of the treasurer or as eu* ojioh 
secretary, after enumerating several particulars, provided gener- 
ally tliat “ he shall perform and discharge all such other duties, 
in addition to the above, as are usually retpiirod of the treasurer 
and secretary of similar institutions,’*’ There was no recoi'd of 
any vote of the institution to release any claim against any per- 
son, or to cancel, or discharge, or receive payment, partial or in 
full, of any debt of any person whatever. The binding effect of 
this action of the treasurer upon the corporation being for the 
consideration of the Supreme Court, it was held that the treasurer 
of an incorporated institution for savings had no authority, as 
such, and without being specially authoi'ized thereunto, to exe- 
cute a release in the naiiio of the corporation. Further, they 
held that the facts tliat payments of dividends were Bubso(piently 
made to the treasurer’s successor in office, and indorsed on the 
note of the one making the assignment, and entered in the liooks 
of the institution, as so much received of the assignees of the 
promisor, and the treasurer’s account and cash, inehiding the 
sum 60 received, and the notes of the institution, including the 
note in question, were subsequently examined by a committee 
and certffied as correct, were not acts which amounted to a ratifi- 


* Gribble Columbus Brewing Co., (1808) 100 Cal. O'?; s, c., 84 Pac. Rep, 027. 
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i*ation of the release.^ It appeared, in an action upon a written 
contract executed in tlie name of a corporation by its president, 
that there was no vote, either of the corporation or of the 
iUrcctors, giving the president authority to exeento the contract ; 
that under the by-laws, the directors might confer upon him sucli 
authority ; that there were live directors, of Avhom the president 
was uiie, and there was evidence that one director, besides the 
])resitlent, know of this contract, but there was no direct evidence 
that Ihe other throe directors had any knowledge of it. The 
jury were instructed that if “ the corporation, represented by its 
entire board of officers, knew of and ratified tlie contract, it 
would be as binding as if the corporation had authorized it by 
express vote,” with this addend am : “ But all directors of a cor- 
poration are presumed to knoAv Avhat it is theii’ duty to know, 
what they are able to know, and what they undertook to know 
when they accepted the responsibility of directors, and a jury 
have a right to suppose that the directors of a corporation have a 
knowledge of its concerns. In ihe absence of direct and positive 
evidence of the kuoAvlodge of the directors, jurors have a right to 
assume that they are doing what they Avere appointed to do, and 
that they know what they are appointed to know.” The Supreme 
Court of Massachusetts held such instruction to be erroneous.® 

^ Dedham Institution for Savings r. tication may he shown by proving 
Slack, (1850) C Cush. 408. that the officers who had the power to 

* Murray Nelson Lumber Com- authorize the act knew of it, and 
pany, (1887) 143 Mass. 250; s. o., 9 N. adopted it as a valid act of the corpo- 
E. Rep. 634. Mobton, Oh. J., speak- ration, although no formal vote is 
lag for the court, said: It is a well- passed hy them. Sherman Fitch, 
settled rule that a mtifleation hy a 98 Mass. 59; Lyndehorough Glass Co. 
principal of the unauthorized acts of Massachusetts Glass Co., Ill Mass, 
an agent, in order to he effectual, must 315; Kelley Newbury port Horse 
he made with a knowledge on the Railroad, 141 Mass. 496. In the case 
part of the principal of all the mate- at bar, therefore, it was incumbent 
rial facts. And the burden is upon upon the plaintiff to show that the 
the party who relies upon a ratiflea- directors, or at least a majority of 
tion to prove that the principal, hav- them, knew of the contract and its 
ing such knowledge, acquiesced in terms, and that, with such knowledge, 
and adopted the acts of the agent. It they acquiesced in and adopted it. 
is not enough for him to show that the But the instructions given by the 
principal might have known the facts court gave to the jury a different 
by the use of diligence. Combs test. Under them, the jury would 
Scott, 12 Allen, 498. "Where the al- naturally understand that it was not 
Icged principal is a corporation, a rati- necessary to find that the directors 
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know of the contract, and that it 
would he sufficient if, in their judpj- 
ineiil, the directors, hy the use of dili- 
!^euc(», might have known it» The 
instructions ai*e even broader than this, 
as they told the jury that the directors 
were presumed to know what they 
wore ahlc to know, and that the jury 
had the right to suppose that the 
directors of a corporation had a knowl- 
edge of its concerns.” Knowledge of 
officer imputable to the corporation. 
Anderson Kinley, (Iowa, 1894) 58 
N. W. Hep. 909; Merchants* Nat, 
Bank v. Tracy, 77 ITun, 443; s. c., 39 
N. Y. Supp. 77; Huron Printing & 
Bindery Go. v. Kittlcsou, (S. D. 1894) 


57 N. W. Hep. 233; Willard v, Deniac, 
50 N. .T. Eq. 483, Estoppel of corpo- 
ration to deny authority of ita officers 
and agents. Balias e. Columbia Iron 
&8tcclCo., 158 Pa. 8t, 440; s. c., 37 
Atl, Rep. 1055; St. Louis & S. F, R. 
Co. V. Kirkpatrick, 53Kans. 104; s. o., 
34 Puc. Rep. 400; Duggan Pacific 
Boom Go., C Wash. 593; s. o., 34 Pao. 
Rep. 157; Merchants' Nat. Bank p. 
Citizens* Gaslight Co., 159 Mass. 005; 
s. <\, 34 N. E. Reji. 1083; Jourdan a. 
liong Island R. Co., 115 N. Y, 380; s. 
r., 33 N. E. Rep. 153; Beach Miller, 
130 111. 163; s. 0 ., 33 N. E. Rep. 464; 
Brown v. Wright, 35 Mo. App. 54. 
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§ i8i. General rules. — Directors of a corporation will be held 
responsible to the stockholders for losses from fraud, embezzle- 
ment, willful misconduct, breach of trust and for gross inatten- 
tion or negligence, as a result of whicli fraud has perpe- 
trated by agents, officers or co-directors.^ It is now well settled 
that directors and managers of corporations are equally within the 
rule which guards and restrains the dealings and transactions 
between trustee and cestui que trust and agent and his principal, 
such direetoi*s or managers being in fact trustees and agents of 
the bodies represented by them.* Dank directors are not mere 
agents, like cashiers, tellers and clerks. It is the duty of the 
board to exercise a general supervision over the affairs of the bank 
and to direct and control the action of its subordinate officers in 
all important transactions. ^ ^ They invite the public to 

deal with the corporation, and when any one accepts the invitation 
he has the right to expect reasonable diligence and good faith at 
their hands, and if they fail in either, they violate a duly they owe 
not only to the stockholders but to the creditors and patrons of 
the corporation.^ The directors of a banking or other corpora- 
tion are, in the management of its affairs, only trustees for its 
creditors and stockholders, and are bound to administer its affairs 
according to the terms of its charter and in good faith. If they 
in either respect they are liable to the party in interest who 
is injured by it for a breach of trust and may be made to account 
with him in a couii; of chancery.^ The character of directors as 

1 Spering’s Appeal, (1872) 71 Pa, etc., Railway Oo,, 69 Mo. 224; Chou- 
St. 11. teau V. Allen, 70 Mo, 290; Hubbard d. 

® Cumberland Coal & Iron Co. N. Y., etc., Investment Co., 14 Fed. 
Piiriah, 42 Md, 598; Cumberland Coal Rep, 679. 

& Iron Co. Sherman, »S0 Barb. 563; ^ United Society o. Underwood, 9 

Stewart®. Lehigh Valley Railroad Co., Bush, 609. See, also. Bank v, Wulfe- 
38 N, J. Law, 505; Gardner Butler, kuhler, 19 Kans. 00. 

30 N. J. Eq. 702; Kitchen ®. St. Louis, ^ Bank ®. St. John, 25 Ala. 666. 

31 
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agents of a corporation for the management of its affairs for the 
benefit of its stockholders and creditors forbids the exercise of 
their powers for their own personal ends against the interest of 
the corporation. Their position is one of great trust, and to 
engage in any matter for their personal advantage inconsistent 
with it would be to violate their duty and to eonunit a fraud 
upon the company,^ They cannot, as agents or trustees, enter 
into or authorize contracts on behalf of those for whom they are 
appointed to act mid then personally participate in the benefits. 
Ilence all arrangcinouti> by directors of a corporation to secure 
an undue advantage to themselves at its expense, by the forma- 
tion of a new corporal ion as an auxiliary to the original one, with 
an understanding that they, or some of them, should take stock 
in it, and tlien that valiiahle contracts shunld be given to it, in the 
profits of whic*h they, as stockholders in the new corporation, are 
to share, are so many unlawful devices to enrich themselves tr) 
the detriment of the stockholders and creditors of the original 
corporation, and will be cemdemned whenever properly brought 
before courts for consideratioa.^ A director of a corporation is a 
trustee of the t^orporation, and is under the disability which 
attaches to all trustees in dealing with trust property and in trans- 
acting the luisincsb pertaining to the trust. Tie cannot act as 
trustee and for himself at the same time, and will not be 2;cr- 
mitted to make a profit to himself in his dealings with the cor- 
poration, It is against public policy to allow ])ersons occupying 
fiduciary relations to he placed in bucli positions as that there will 
be constant danger of a betrayal of trust by the vigorous opera- 
tion of selfish motives.** 

^ Warden a. Railrond (.’o., (1880) 103 505; Gardner Butler, 80 N*. J. Eq. 
U. B, 651. 702; Fobter v. Oxford, W. & W. Ry. 

citing Great Luxembourg Co., 14 Eng. Law & Eq. 306; Abor- 
Railway Co. o, Maguay, 25 Beav 586; deen By. Go, e. BLikic, 1 MacQueen 
Benson t. Ilcalborn, 1 Y. & Cul. C, C, II. L. 461. A.s to the duties of dirert- 
326; Flint & Fere Marquette Railway ors and the restrictions upon their 
Co. Dewey, 14 Mich. 477; Euroia^an action in matters of the corporation 
& North American Railway Co, i\ growing out of their trust relation in 
Poor, 59 Me. 277; Drury C'ross, 7 Bird Coal «fc Iron Co. ??. Humes, (1893) 
Wall. 299. 157 Pa. St. 278; s. c,. 27 Atl. Rep. 

» Barnes r. Brown. (1880) 80 N. Y. 750; 83 W. N, 0. 174, Mr. Justice 
527; dtingRisley v, Indianapolis, B. DPANsaid: director is a trustee 

& W. R. R. Co,, 62 N. y. 240; Butts for tho entire body of stockholders, 
u. Wood, 37 N. "Y, 317; Htewart ^ and both good morals and good law 
Lehigh Valley R. R. C'o.. 38 X. J. Law, imperatively demand he shall manage 
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§ 182. General rules continued. — director of a corporation 
cannot become a contractor with the corporation nor can he have 
any personal or pecuniary interest in a contract between the cor- 


all the business affairs of the company 
with a view to promote, not bis own 
interests, but the common interests, 
and he cannot directly or indirectly 
derive any personal profit and advan- 
tage by reason of his position distinct 
from his co-shareholders* 1 Potter on 
Corp. § 330; Moraw. on Oorp. 517, 
518. And by assuming the olfice he 
undertakes to give his best judgment 
in the interests of the corporation in 
all matters in which he acts for it un- 
trammeled by any hostile interest in 
himself or others. There is an inherent 
obligation as his part that he will in 
no manner use his position to advance 
his own interest as an individual as 
distinguished from that of the corpo- 
ration. Cumberland Coal & Iron Co. 
Parish, 43 Md. 598; EBU Frazier, 33 
Pa. St. 330. And all secret profits do- 
rivocl by him in any dealings in regard 
to the corporate enterprise must be 
aceounted lor to the corporation, even 
though the transaction in which they 
were made advantaged the corpora- 
tion of which he was director. Par- 
ker V. Nickerson, 113 Mass. 195,” 
Fiduciary relation of directors to 
shareholders discussed, and Fnglibh 
and American decisions on the sub- 
ject examined. 36 Can, Law J. 66. 
In McGourkey Toledo & Ohio 
Central Ry. Co., (1893) 146 U. S. 636, 
a case involving the nght of the pur- 
chasers of railway property under a 
foreclosur'e sale to certain rolling 
stock which was claimed to he the 
property of those representing a 
** contract,” the Supreme Court of the 
United States, speaking through Mr. 
Justice Bbowit, thus refers to the acts 
of the directors in the matter: " The 
directors of this road were evidently 
acting in two inconsistent capacities. 


As directors they were bound to watch 
and protect the interests of the road 
and obtain the rolling stock upon the 
most advantageous terms. As holders 
of the car trust certificates, or repre- 
sentatives of such holders, it was to 
their interest to lease the same at the 
best possible rate and to make sure 
that as directors this rolling stock 
should never become their property 
except at the highest price. In other 
words, they were both biiyer-s and sell- 
ers or lessors and lessee^ of the same 
property,” and their action was con- 
demned by the court upon authority 
of the cases of WardeU Railroad 
Co., 103 U. S. 651, Gilman, etc., Rail- 
road Co. r. Kelly, 77 111. 436; Whelp- 
dale V. Cookson, 1 Ves. Sr. 9; Drury 
Cross, 7 Wall 399; York Buildings 
Co. Mackenzie, 3Patoa (Scotch) App. 
Cas, 378; People ®. Overyssel Town- 
ship Board, 11 Mich. 333, and others. 
The competency of the mortgagee to 
impeach this transaction was ques- 
tioned in McGourkey Toledo Ohio 
Central Ry, Co., supra. Upon this 
question it was said: ** A contract of 
this kind is clearly voidable at the elec- 
tion of the corporation, and when such 
corporation is represented by the direct- 
ors against whom the imputation is 
made, and the scheme was in re*ility di- 
rected against the mortgagees, and bad 
for its very object the impairment of 
their security by the withdrawal of 
the property purchased from the lien 
of their mortgage, it would be mani- 
festly unjust to deny their compe- 
tency to impeach the transaction. 
The principle itself would he of no 
value if the very party whose rights 
were sacrificed were denied the bene^ 
fits of it.” 
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poration and a tliii’d person.^ A board of directors who bavc 
made a barter of the assets of the corporation for personal gain 
cannot, by an act purporting to be an acceptance for the corpo- 
ration of an equivalent for the assets, conclude tiib stockholders 
or their representatives from showing that no equivalent was 
actually received.^ OflScers of a corporation have tlie custody 
and charge of its property, and occupy the relation of trustees of 
the stockholders. They have no right to enter into or partici- 
pate in a combination as, in this ease, with a holder of a few bonds 
secured by a mortgage of the property of the corporation, a rail- 
road company, who had obtaiuea a judgment xipon his bonds in 
a state court and entered into an agreement with certain officers 
to have a sale of the property in an obscure place unknown to 
others interested and buy in the property, the object of which 
combination is to divest the corporation of its property and obtain 
it for themselves at a sacrifice, or at the lowest price possible. 
To seek their own profit at the expense of the corporation, its 
stockholders, or even its bondholders, is forbidden by their rela- 
tion to the corporation.^ It being the duty of a director of a cor- 
poration to know its financial condition, he cannot avail himself 
of any dereliction of sucn duty to secure a personal advantage 
over other creditors of the corporation.^ Directors acting hon- 
estly for what they esteem the best interests of tlie corporation, 
and not willfully perverting their powers, but only mibjudgiug 
them, will not he held to account for money expended in such 
case.® The directors of a corporation created for the sale of 
lands may I’eject ofiers foj? the lands, this being within their dis- 
cretion, and though imprudently done, if there be no fraud, they 
will not be liable for any loss resulting therefrom.® Where 
expenditures may be made by directors of a corporation in carry- 
ing out its prime object, oven if such expenditures be ultra mres, 
stockliolders knowing of them and not objecting until long after 
their completion, cannot compel the directors of the corporation 

^ Port V. Russell, 36 Ind. 60, account for all moneys and profits re- 

* Guild V. Parker, 43 K. J. Law, ceived by them out of the property or 

430. its use. 

* Jackson®. Ludeling, (1874) 31 Wall. -*Clay®. Towle, 78 Me. 86; s. c., 
616, ordering the setting aside andean- 3 Atl. Rep. 853. 

cefing as fmudulent and void the ® Watts’ Appeal, (1876) 78 Pa. Sk. 
jsale and purchase of the property by 370. 
these conspirators and holding them to Ibid. 
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to account for the moneys expended.^ When the act of direct- 
ors of a corporation complained of is to be followed by largo 
expenditure of money a stockholder should not only make his 
protest Avithin a reasonable time, but should follow it np by active 
preventive measures. Six years’, for instance, omission to pro- 
ceed will effectually bar a stockholder’s right to an action against 
directors for the misuse of corjporate pro])erty.^ A court of equity 
will set aside the sale of corporate property sold for much less 
than its value, on a sale by trustees of a corporate mortgage, if 
shown that one of the trustees had accepted a bribe.® A contract 
in the name of a corporation, by its board of directors, is not void, 
if otherwise unassailable, simply because some of the directors 
constituting a minority may use their position with the effect, or 
even for the purpose, of advancing their personal interests to the 
injury of the corporation they assume to represent.'* The courts 
will refuse to enforce an agreement between a director of a cor- 
poration and a third party whereby the director agrees to use his 
vote and influence to the disadvantage of the corporation,® 
Directors of a corporation, as they are managing the funds as 
trustees of the stockholders, have no right to use or appropriate 
the funds of their oe^tui qice trust to themselves. They have no 
power to waste, destroy, give away or misapply it, and, therefore, 
where there is no salary provided for their services they are not 
authorized to vote one to themselves or to any one of their 
number.® A court of equity will scrutinize Avith vigorous and 
jealous obsei'A^ation any attempt of directors of a corporation to 
make a pledge of its assets in favor of themselves.'^ Directors 
and officers of a corporation from their position of trust, which 
requires that they act in the utmost good faith, will not be allowed 
to deal with corporate funds and property for their private gain.® 
The application of the corporate assets of an insolvent eorpora- 

J Ibid. ® Holder La Fayette, Bloomiug- 

» Ibid. ton Mississippi Ry. Co., (1878) 71 

* White Mountains Railroad 111. 106; Gridley La Fayette, Bloom- 

White Mountains (N. H.) Railroad, 60 ington & Mississippi Ry. Co., (1878) 71 
K. n. 60. HI. 200. 

* .Tesup ». Illinois Central R. Co., ’ Chouteau v, Allen, (1879) 70 Mo. 

(1890) 43 Fed, Rep. 48B. 290. 

® Attaway Third National Bank, » Ward t), Davidson, (1886) 89 Mo. 
(1887) 93 Mo. 486; s. c., 6 S, W. Rep, 445. 

16. 
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tion to debts due tlie oflSicers, to the exclusion of other creditors, 
hy such officers will not be permitted.^ A trustee of a corpora- 
tion can make no agreement for the appropriation of the prop- 
erty of the corporation, authorized by his own vote, that will be 
valid against the corporation. And where an action is brought 
against a trustee to compel him to account to the corporation for 
its property thus appropriated, he cannot defend on the ground 
that ho was a creditor of the corporation and voted as one of its 
trustees to transfer the property of the corporation to himself as 
a creditor to pay the debt of the corporation due to him, and 
then, at a subsequent meeting of the hoard, by his own vote, car- 
ried a resolution to ratify such disposition of the property.^ In 
a ease where the controlling directors of two corporations were 
the same persons it was held that a preferential mortgage given 
hy one to the other, as security for payments and liabilities result- 
ing from an acceptance of drafts by the latter for the accommo- 
dation of the former, was invalid because it operated to protect 
tlie officers of the accepting company against personal liability for 
their maladministration in accepting paper for accommodation.® 
A corporation having been officially declared insolvent by its 
directors, and they having detex*mined to wind up its affairs with 
a view of paying its debts, the directors cannot deliver the assets 

1 McNeill r. Lacey, (1890) 33 a11. officer to loan money to a corporation 
App. 810. In Hart i^. Brockway, 67 and take a mortgage to secure the 
Mich. 189; s. 0,, 23 N. W. Rep. 723, loan upon the same terms and in the 
where the directors of a railway cor- mme manner as other persons, see 
poration had collected subscriptions Miillanphy Savings Bank Schott 
and taken aid notes to be used in build- (1890) 135 Til. 655; a, c., 26 N. E. Rep. 
ing the road and in discharging exist- 640, affirming 34 111. App. 500, Cases 
ing obligations, the court held that an in which the transactions of the corpo- 
individual director could not apply ration with its directors were held to 
such funds as he had collected to the be valid. Hannerty «. Standard 
payment of his own personal share of Theater Co., (1891) 109 Mo. 297; s. c.> 
any obligation made jointly with the 19 S. W. Rep. 82; In re Pyle Works, 
other directors. (1891) 1 Ch. 173. What class of con- 

* Oildersleeve ». Lester, (1893) tmets made by directors with each 
08 Hun, 632; a. 0., 22 N. Y. Supp. other arc voidable. Mallory Jlallory- 
1026. Wheeler Co. , (1891) 61 Conn, 131 ; s. c., 

^ Hutchinson v, Sutton Manufactur- 23 Atl. Rep. 708. An illustration of a 
ing Co., (1893) 57 Fed. Rep, 998. See, case in which a director cannot sell to 
also, Lippincott v. Carriage Co., 25 himself. Green v, Hugo, (1891) 81 
Fed. Rep. 577j Howe e. Tool Go., 44 Tex. 452; a c., 17 S. W, Rep. 79. As 
Fed, Rep. 231. As to the right of an to acts by directors where their inter- 
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of the corporation to one of the board in payuioiit of his debt, to 
the exclusion of its other creditors.' 


§ 183. Breaches of trust. — Hhould directors pay over the 
Xiindfi of a corporation in their hands or in its treasury to an indi- 
vidual upon a pretended claiiii wJiieh they know» or nui&t be pre- 
sumed to know, is wholly uiifonndG<l in law, they will be guilty of 
a breach of trust.^ JJireetors of a l)auk are personally responsi- 
ble for damages resulting to the hank from tlieir acts or neglect.^ 
The measure of damages in an action against them wouhl be the 
extent of the injury.*' Officers of a bank are tlie agents of the 
eorporation, and will be held liable* for the abuse of their trust 
wherever the agents of an indivi^lual will be.'* Directors are 


vst is adverse to the corporation, see 
Waite V. Mining Co , 30 Yt 1H, Waite 

Mining Co , 07 Yt. 608. 

^ Williams p, Jackson County Pa- 
trons of Husbandry, (1 886) 33 Mo App 
132. 

Butts /\ Wood, (1863) 38 Barb. 181. 
lu this ease one who was secretary and 
treasurer of the corporation, as well as 
one its directors, presented a claim to 
the Doard of directors for compensa- 
tion for his services as secretary, and 
the claim was allowed and ordered to 
be paid by the vote of the three di 
rectors present, himself being one of 
tiicm, his father another, and a relative 
the tliird. The Supreme Couit of Now 
Vork, in General Terra, speaking 
through Johnson, J., said: “The 
transaction challenges the most jealous 
and severe scrutiny, even if there was 
legal color for the claim. But as there 
was in fact no legal claim the court is 
in duty bound to pronounce tins dis 
position of the funds of the company, 
thus made, fraudulent ami void as 
against the other stockholders. It is a 
clear abuse of trust, and should not be 
allowed to stand.” 

® Percy v, Millaudon, 3 La. 568. 

^Ibid. In llion Bank r. Carver, 
(1837) 31 Barb. 330, it appeared that a 
director of the bank, its president, pre- 
tended to sell his stock, amounting to 


§15,000, for §17,350, loan irresponsi- 
ble person, and with tlic connivance of 
his son, who was the cashier of the 
bank, this irresponsible prot(‘n(led pur- 
chaser of slock hypothec.Hted the stock 
for a loan of the largest amount named 
above, and received bills of the bank 
lor the same. It was charged in the 
action that this was a conspiracy be- 
tween these parties by whii*h the bank 
was to be crippled and the pn'sident to 
realize for his stock from the bank 
more than its real value. It was held 
thiit whether the transaction was 
treated as a willful violation of the 
duty which the president an<l t*{ishier 
owed to the bank, growing out of their 
official relations to it, or as a direct 
conspira<.*y to cripple and defraud it, 
Ihei parties conc<*rned in it were liable 
to the bank for the damages which it 
had sustained in consetiuonce of their 
acts. Further, that in such a case no 
/ffr/ifA on the jairt of the bank, short 
of the Statute of Limitations, would 
constitute a defense to the action. 

®iVustin c. Daniels, (1847) 4 Denio, 
399. In this case the officers of the 
bank purchased state stocks to carry 
on a private undertaking in which 
they were engtiged, aad signed a con- 
tract obliging the bank to pay for the 
stock, and then took money from the 
bank to fulfill their engagement. They 
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authorized to manage and conduct the business of a corporation, 
to audit and pay its debts and make such contracts as are within 
tlie ordinary scope and business of the corporation. They are 
not, however, authorized to vote away the funds of the stockhold- 
ers upon claims known by tliera to bo fictitious or unfonncle<l, for 
such would be a breach of their trust. They have not the power, 
as directors, to mortgage or consolidate the corporation with any 
other corporation, or compel stockholders to surrender np the 
stock owned by them, or to accept stock in another corporation. 
This power exists only in the stockholders.^ Directors of a cor- 
poration knowingly issuing bonds of the corporation fa'lsely pur- 
porting to be first mortgage bonds,” and placing them in the 
hands of an agent who sold them to a purchaser who was igno- 
I'ant of the fact that they were not first mortgage bonds, have 
been held liable to the purchaser of the l)ouds who sufiered by 
the deception of the indorsement upon the bonds that they were 
first mortgage bonds.”® It is beyond doubt that the directors 
of a banking or other corporation are, in the management of its 
affairs, only trustees for its creditors and stockholders, and arc 
bound to administer its affairs according to the terms of its char- 
ter and in good faith. If they fail in either respect they are 
liable to the party in interest who is injured by it for a breach of 
trust, and may he made to account with him in a court of chan- 

werc hold liable to the receiver of the 150; citing Blatchford v. Ross, 54 Barb, 
bank for the money so taken. The 43. 

money, it appeared further, wa-s taken ® Clark Edgar, (1884) 84 Mo, 106, 
for this puri)Obe by the cashier with affirming s. c , 13 Mo. App. 345. In 
the assent of the president, the tiuan- Bartholomew t’, Bentley, (1853) 1 Ohio 
rial officer of the bank. It was further Si. 37, the Supreme Court of Ohio, in 
held that this assent of the pre.siderit which a verdict had been rendered in 
did not protect the cashier, a.s it ap- the Supreme Court on circuit in favor 
peared that he was a party to the pri- of a holder of bills of a bank against 
vate enterprise in which the money its managing officers under the statute 
was to be used. As to the liability of of that stale, allowing a recovery 
the directors of a moneyed institution against unauthorized bankers, and the 
for improperly obtaining and dispos- case reserved to the Supreme Court on 
iug of the funds or property of the a motion for a new trial, the court 
corporation, see Franklin Fire Insur- denied the motion, holding that the 
ance Co. Jenkins, 3 'Weiid. 130. As fraud upon the charter, and the com- 
to the degree of diligence required bination to defraud the public would 
from directors of a corporation in the prevent those participating in it from 
case of its corporate affairs, see Scott claiming any protection under its pro- 
4>. Depeystcr, 1 Edw. 513. visions to escape private responsibility. 

‘Kelsey e. fciargent, (1886) 40 Hun, 
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cery.^ Should a bank allow its siocldioldors to witluh*aw its fund'* 
1o the amount of their subscriptioufa, Jiiid to use them without 
security, in their private business, such conduct will be a fraud 
on its creditors wliicli would render its directors liable in equity 
for the amount so withdrawn, and each agent who participated in 
the fraud individually responsible for the amount traced to lii& 
hands and all profits made from its use.^ It was further held in 
tills ease that the surrender to the bank’s agent of its notes, an<l 
the acceptance from him of his draft on a third persou, was but 
the substitution of one security for another, and did not extin- 
guish the original liability ou the notes, unless the draft was 
drawn in good faith and accepted as an absolute payment and dis- 
charge of the notes ; and even if it was through the fraud of the 
agent accepted as an absolute j)ayinent, the fraud would prevent 
it from so operating.*^ Directors of a moneyed cox’poration who 
release shareholders from the payment in full of their shares, 
would be guilty of a breach of trust/ 

§ 184. Officers interested in contracts with a corporation. 
— Under the general authority giving to the president and 
cashier of a bank entire control of all financial uiattei’s of the 
hank, unrestricted by the by-laws or rules of the board of 
directors or stockholders, the Supreme Court of Minnesota lias 
held they could not bind the hank by any contract to which they, 
or either of them, were parties.® A contract made between a 

^Bank of St. Marys n. St. John, own private business, in payment for 
Powers «& Oo., (1854) 25 Ala. 5(16, cit- a purchase made for his own benefit 
ing Atlorncy-General t, Aspinall, 2 A general authority to transact the 
Myl. Jc Or. 625; Attorney-General business and manage the finances of 
Kell, 2 Beav. 575; Attorney- General t\ the hank would not authorize such a 
Corp. of Leicester, 7 Beav. 176. use of its property. Nor do we sc<* 

®Bank of St. Marya St. John, that the ease of defendant is in any 
Powers & Co., (1854) 25 Ala. 566. way aided by trying I 0 make out of it 
3 Ibid. a satisfaction of the note by sub- 

^ Walton Hake, (1881) 9 Mo. App. stituting for it the promise of [the 

505, president] to the cashier that he would 

®Khodes, Assignee, v. Webb, (1877) pay to the bank the amount of the 
24 Minn. 202, Gilfillan, Ch. J., note; for general authority in the 
said; “ The transaction fin this case], president and CJishier to make eon- 
briefly stated, was an attempt by the tracts on behalf of the bank would be 
president to use the property of the subject to the rule of law that an 
bank, this note, [upon which the agent or trustee caunot bind his prin- 
assignee’s suit was brought], in bis cipal, or que trimi, by a contract 

32 
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corporation and one of its directors to tlie pecuniary advantage 
of that director, if made at a meeting of the board of directors 
•when he is present and takes part in the proceedings, is voidJ 
Directors of a railway corporation, to whom it has been confide<i 


made by liim on behalf of hia priu- 
<*ipal, or cestui que trust, with himself. 
General authority in tliese officers to 
make discounts would not authorize 
them to bind the bank by discounting 
their own notes. Such authority lo 
the president of a bank to certify 
checks drawn on it does not extend to 
checks drawn by himself. [Citing] 
daffin Farmers <& ritizens’ Bank. 
25 N. y. 293. This restraint upon 
agents, and those occupying fiduciary 
positions, is essential to secure 
absolutely fair dealing and adequate 
protection to those whose ini crests arc 
confided to them.” In Adams e. 
Kehlor Milling Oo., (1888) 30 Fed. 
Hep. 212, a preference was gmuted by 
the directors of the corporation known 
to be insolvent to the estate of one 
who was a director and its president, 
deceased. The board at tlie time con- 
sisted of three persons ; two of whom 
were brothers of deceased, and one of 
tliem his agent voting his stock at 
<*orporation meetings. One of the 
brothers was a creditor of th(* estate 
preferred. It was held that the pref- 
erence under the circumstances was 
illegal, and that an unsecured judg- 
ment creditor of the corporation was 
entitled to recover of the two directors 
who 'were brothers of the deceased, 
who had voted for the prefercrn'C, 
such percentage of his <iebt as he 
would have received if the sum 
wrongfully paid by way of preference 
had been divided pro rata among all 
the unsecured creditors ; but the other 
tlirector, not being present at any 
of the meetings of the directors, 
and not voting for any of the 

1 Atlanta Hill Mining Oo.u, Andrews, 
(1887) m N, Y. Super. Ct. 93; citing 


resolutions relating to this pref- 
erence, was held not to bi* liable 
personally, to the judgment creditor. 
Cases bearing more or less upon the 
iion-enforceability of contra(‘ts of di- 
rectors with the corpoivitioiz Oonro 
0 . Port Henry Iron Co., 12 Harb, 27, 
Buffalo, etc., R B. Co. /j. Lami»son, 
47 Barb. 533, Morrison v, Ogdensburg 
iSs L. 0. R Co., r,2 Barb. 173; Alford 
i\ Miller, 32 Coun. 543; Coons v. Tome, 
9 Fed. Rep. 532; Stout v. Yaeger, 13 
Fed. Rep. 802; Gray r. New York 
Virginia S. Co., 8 Hun, 388; Mayor of 
Griffin r. Inman, 67 Ga. 370; Bestor 
Wathen, 60 111. 138; Harts r. Brown, 
77 III. 226; Paine ». Lake Erie in L. H. 
C’o., 31 Xnd. 283; First National Bank 
Gifford, 47 Iowa, 575; Cumberland 
Coal & Iron Co. a Parish, 42 Md. 698; 
Redmond-®. Dickerson, 9N, J. Eq. 515; 
Gardner Butler, 30 N. J. Eq. 702; 
Olaflin w. Fanners*, etc., Bank, 25 N. 
Y, 293; U. S. Rolling Stock Co. /). At- 
lantic & Great Western R, C'o., 34 
Ohio St. 460; McAleor ». McMunuy, 5,s 
Pu. St. 126; West St. Louis Sav. Bank 
?). Shawnee County Bank, 95 U. S. 
557; Cook Berlin Woolen M. Co., 43 
Wis, 433. Ill Hubbard v. New York, 
N. E, & W. Investnienfi Co., (18S2) 14 
Fed. Rep. 676, 670, Nelson, I). J., 
said: ** A director of a <‘orporation is 
not absolutely prohibited by law from 
entering into a conlraet with the cor- 
poration througli bis eo-diroctor.s. 
Whether such a contract is binding 
upon the corporation must depend 
upon its terms and tlie circumstances 
under which it was made. Owing t<» 
the peculiar relation which the direct- 
ors owe to the corporation, being 

Butts 0 . Wood, 37 N. Y, 317; Kelsey 
V, Sargent, 40 Ilun, 150. 
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to purchase the right of way for its road, will not be allowed to 
expend the funds of the corporation in expensive erections upon 
land necessary for the purpose, and at the same time to purchase 
or hire the land in their individual right and avail themselves of 
the title tlius acquired to make extortionate demands of the cor- 
poration for the use of tlio land, and in default of submission to 
such demands, to destroy the erections they may have made as 
«agents for and at the expense of the corporation.’- That some of 
the directors and stockholders of a corporation who, as siieli, 
voted for a resolution autlioriziiig the execution of mortgages of 
its property to secure certain debts may have been guarantors 
and indorsers upon most of them will not invalidate the mort- 


gages.^ It appeared in a case 

fltriclly trustees, aud tlieir position be- 
ing in every sense fiduciary, their con- 
tracts with the corporation should be 
scanned, if not with suspicion, at least 
with the most scrupulous care. The 
validity of such a contract must, there- 
fore, depend upon the nature and 
terms of the contract itself, and the 
circumstances under which it is made. 
The motives of the parlies are not 
necesaailly material, but the effect of 
the provisions of the contract must bo 
especially regarded, and if they are 
pernicious and tend to work a fraud 
on the rights of the corporation and 
stockholders, in such case the directors 
must be regarded as having no au- 
thority to enter into it/’ Applying 
these rules to the case in hand, the 
court held a contract made by a di- 
rector with the corporation, granting 
to him enormous commissions without 
regard to the debts or other liabilities 
of the corporation, to affect injuriously 
the rights of tlie stockholders and to 
give this director a right, without re- 
gard to the rights of the creditors or 
the liabilities of the corporation, to be 
unreasonable and beyond the powers 
of his co-directors to make with him. 

^ Blake z’. Buffalo Creek H. R. Co., 
(1874) 56 3Sr. Y. 485. Rapallo, J., 
speaking for the court, said: Well- 


in the federal courts that the 

settled rules forlmde their [the direct- 
ors] ac*quiring for themselves the prop- 
erty which it was their duty to acquire 
for the company, and which -was nec- 
essary for its purposes Such a deal- 
ing would be equally objectionable tis 
purcliasing from the company land 
which it was tlieir duly to sell on its 
behalf. In respect to this last class of 
dealings directors of corporations stand 
upon the same fooling as ordinary 
trustees. Citing Aberdeen Railway Co. 
V, Blakie, 1 MacQueen, 461; Hoffman 
Goal Co. A ( 'uniberland Coal & Iron Co. , 
16 Md,456; Cumberland Coal Iron Co. 
r. Sherman, SO Barb. 553. It is a rule 
of equity of universal application that 
no person can be permitted to piir- 
<*hase an interest in property when he 
has a duty to perform in relation to 
such property which is inconsistent 
with the character of a purchaser.” 
[Citing] Ringo k Binns, 10 Pet. 269; 
Van Epps Van Epps, 9 Paige, 238; 
Torrey k Bank of Orleans, 9 Paige, 
649; s. c., on appeal, 7 Hill, 260; Car- 
ter zj. Palmer, 1 Dru. *& Walsh, 722; 
York Buildings Co. ?>. Mackenzie, 8 
Bro. P. C. 42; Cardner ^i), Ogden, 22 
K. Y. 327; Anderson Lemon, 8 N. 
Y. 236. 

* Brown Grand Rapids Parlor 
Furniture Co., 68 Fed. Rep. 286; s. o.. 
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directors of a manufacturing corporation and one other stock- 
Jiolder conceived the idea that more extensive works for their 
husiness should he erected. When submitted the proposition 
failed to receive the approval of the majority of the stockholders. 
Thereupon these parties, with their own funds, erected such 
buildings for the purpose of carrying on the same business. The 
corporation, through its meetings, afterwards determined to pur- 
chase tliis property of these directors and their associate. The latter 
sold it at a profit to the corporation, but not for an unconscionable 
price. The directors had refrained from voting in the meeting 
of stockholders which determined to purchase until it was ascer- 
tained by them that a majority of the stock represented favored 
the purchase. After a lapse of two years a stockholder sought 
to make these directors account for the profits they had made to 
the corporation. It was held in the United States Circuit Court 
for the western district of Pennsylvania that neither the stock- 
holder nor the corporation was entitled to such relief, there hav- 
ing hoen shown no fraud, nor other conduct contrary to their 
duty growing out of their fiduciary character on the part of these 
directors in the transaction.^ It appeared in another case in the 
federal court that one, acting as agent for the promoters who 
subsequently organized a corporation and became its original 
stockholders, made a contract with another corporation for a 
safety vault for the use of the corporation the promoters of which 
he represented. It was to be furnished for $7,250 cash ; the 
agent induced them to give him a contract sjpecifying the con- 
sideration to be $13,000, and also upon the statement a false 
credit of $5,750 as paid by him ; for this latter sum he received 
from the company he represented shares of its stock at par value, 
which was issued to him in consideration of his supposed pay- 
ment of that amount. In this action the corporation contracting 
with the agent was held liable to the company he represented for 

7 0. 0. A. 226, following Bank of Oo. «>. Kittel, 62 Fed. Rep. 63; s. c., 2 
Montreal r, J. K Potts Salt & Lumber U. S. App. 409; 2 0. C, A, 616. 

Co., 90 Mich, 346; s. c., 61 N. W. Rep, ^ Barr ®. Pittsburgh Plate Glass Co., 
612. That a contract Is not made void (1892) 61 Fed, Rep. 33; affirmed by tlie 
by the simple fact that the president United States Circuit Court of Ap- 
of a railroad corporation, unknown to peals for the third circuit in Barr ■». 
the other directors, has an interest in a Pittsburgh Plate Glass Co., (1898) 57 
(‘onstruction contract made with the Fed. Rep, 86; s. o., 6 G, C, A. 260. 
corporation, see Augusta, T. & G, R. 
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tlie amouiit which ho had thus fraudulently obtained from it. 
The court also held that the fact that the agent was also a stock- 
holder in the plaintiff corporation did not affect its right to 
recover for the fraud perpetrated ; and further, that where the 
fraudulent contract was made by defendant’s president, who Aras 
its managing ofiicea', and made its contracts, the defendant could 
not escape liability on the ground that this transaction was con- 
ducted by the president without its knowledge or concurrence.^ 


§ 185. Directors of an insolvent corporation preferring 
themselves to other creditors. — The majority of the directors 
of a manufacturing corporation organized under the laws of 
Illinois, with knowledge of its insolvency, paid off certain debts 
of the corporation, for which they were liable as guarantors, and 
took a judgment note of tlie corporation tliercfoi*, due one day 
after date, without grace, under which judgment was confessed 
in favor of such directors, and all tlie property of the company 
was levied on by execution issued on that judgment. The 
Supreme Court of Illinois held that the acts of the directors in 
attempting to securo themselves at the expense of other creditors 
were fraudulent and void, and were properly set aside at the 
instance of such other creditors.^ The directors of an embar- 


^ Grand Kapids Safety Deposit Ou. 
u Cincinnati Safe & Loclc Co., (1891) 
45 Fed. Rei). G71. 

®Roseboom v, Wliifctaker, (1890) 132 
111. 81- Bailey, J., for the court, in 
support of this holding, said: There 
can be no doubt of the propriety of so 
much of the decree as declares the 
judgment by confession to he fraudu- 
lent and void as against the creditors 
of tlie corporation, and orders it to be 
vacated. This precise question was 
fully aud elaborately discussed by this 
court in Beach Miller, 130 III. 162, 
and the rule there laid down must be 
held to control the present case. We 
there held that, so long as a corpora- 
tion remains solvent, its directors may, 
with the knowledge of the stockhold- 
ers, deal with the corporation, loan it 
money, take security or buy property 
of it, the same as a stranger; that, dur- 


ing the solvency of the corporation, 
the directors arc the agents or trustees 
of the stockholders, and owe no duties 
or obligations to others, hut that the 
instant the corpomtion becomes insol- 
vent, their relations and duties become 
materially changed. The assets of the 
corporation then become a trust fund 
for the payment of its creditors, and 
the directors can no longer deal with 
them for their own advantage, or in 
such way as to gain priority for 1 hem- 
solves over other creditors. They are 
then within the scope of that wise and 
equitable rule adopted by coui'ts of 
equity for the protection of cestui que 
tnistent or beneficiaries, which pro- 
hibits trustees and persons standing in 
similar fiduciary relations to exercise 
their powers or manage or appropriate 
the property of which they have con- 
trol for their own profit or emolument, 
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rassed corporation, holding claims against it which they wished 
to protectj had the notes of the corporation payable to themselves 
drawn and antedated, and had them discounted by a bank. They 
then caused to be executed a deed of trust conveying all the 
assets of the corporation as security for these notes, among others. 
It was lield in the United States Circuit Court for the western 
(listri(‘t of Missouri, in a proceeding hy unsecured creditors to set 
it aside, that, being a security for debts upon which the directors 
were themselves liable as indorsers, it was, in cficet, a preference 
to thoiiiselves. and fraudulent and void.^ 


or, as It is soiiietimos (‘xpressed, shall 
uot take iirlvnnlago of their sitiialiou 
to obtain any porsoniil beneiit to them- 
selves at the expense of the que 
truaV' 

^ Consolidated Tunic Line Co. e. ICaii- 
aiis City Varuish Co., (1S91) 45 Fed. 
Hep. 7. PniLn»s, J.. after reft^Ting 
to the apparent insolvency of the cor- 
poration, said; When a corporation, 
in its business nlluira, is thus iiiat^fieulo 
mortis, whatever may yet he main- 
tained on divided opinions as to it.s 
right to dispose of its property so ns 
to give a preferene^i to some general 
creditor, the law is too well settled, at 
least in this juriadiotion, to admit of 
extended discussion that its directors 
i'annot make a disposition of the assets 
flo as to secnxe themselves, directly or 
indirectly, a preference over general 
creditors. This is the rule of the !MiS“ 
aouri courts. Williams r, Jones, 
Mo, App, 132; Mill Co. r. Kampe, 38 
Mo, App. 229; Konn e. Winn, 98 Mo. 
508; B, c., 4 S, W. Kep. 736, It is not 
too much to say that it is the estab- 
lished doctrine of the federal courts. 
It is strongly maintained hy Judge 
Thayer in the eabtern district of this 
state. White, etc., Manufacturing Co. 
u. Pettes Importing Co,, 30 Fed. Rep. 
8S5; Adams Milling Co., 35 Fed.Rep, 
488. See, also, Lippincott o. Carriage 
Co., 25 Fed, Rep. 577; S^oehler Iron 
Co., 2 Black, 716^721; Railroad Co. 
Howard, 7 Wall.a92; Twin-Lick Oil Co. 


0 . Jihirliury, 91 U. S. 587. In Oraham o. 
Railroad Co., 102 XJ. S. 161, Mr. Jus- 
tice Bradley said: ‘When a corpora- 
tion becomes insolvent, it is so finan- 
cially dead that its property may be 
administered as a trust fund for tho 
benefit of its stockholders and cred- 
itors. A court of equity, at the in- 
stance of the proper parties, will then 
take those trust funds, which, in other 
circumstances, ai-o as much the abso- 
lute property of the corporation as 
any man’s property is his. Tho most 
recent discussion of this question is to 
be found in the very able opinion of 
Judg(‘ Woods, in Howe r. Tool Oo., 44 
Fed. R(‘p. 231. I cannot bettor ex- 
press the strength of the reason why a 
director should not be permitted to 
prefer himself, under circumstances 
like those under review, than by quot- 
ing his hinguage: ‘A sound public 
policy and a sense of common fairness 
forbid that the directors or managing 
agents of a business corporation, when 
disaster has befallen or threatens the 
enterprise, shall be permitted to con- 
vert their powers of management and 
their intimate, or, it maybe, exclusive, 
knowledge of the corporate affairs into 
means of self-protection, to the harm 
of other creditors. They ought not to 
be competitors in a contest of which 
they must be the judges. The neces- 
sity for this limitation upon the right 
to give preferences among creditors, 
when asserted by a corporation, may 



<? 186 J 


FKAlTDirLlSNT ACTS OF OPFICKES, 


255 


g i8a Directors contracting with a syndicate composed 
of themselves — when such a contract cannot be rescinded. 

— (Jne of tbc bite (*ascs before the N^ow York Court of Appeals 
presents as facts that a railroad corporation that state, through 
its directors, recognizing the importaii(*e of a connection l)y rail 
with another point, promoted the building of a street line of rail- 
way to aeconiplisli this purpose. Tlie directors of tliis road 


not have beea pt-rceivcd in {‘arliur 
limes, bat the growing importiiiico and 
variety oi‘ modern corporate eiitiT- 
prises and interests, I think, T\ill com 
pel its recognition and adoption. 

" • Whether or not such ]>roicr- 

ences are fairly given is {inimpiMctiea 
blc bccnus(‘ there can he. in 

ordinary cases, no means ol’ discover 
ing tlici truth, and (‘onscquently the 
presumj>tiuii to the contrary should in 
every cabO bo conclusive. <'ouce<lc 
that it is a question of proof, and tliat 
a preference in favor of a director will 
bo deemed valid if fairly given, and it 
may as well be <leclared to be a part oi 
the law of corporations that, in casas 
of insolvency, debts to ilirector.s, and 
liabilitii’S in which they have* a sj)f‘cial 
interest, may first he discharged 
That will be the practical eir<*ct, and 
tlic (‘vamples wdll multiply ol iudi- 
viibial enterprises prosecuted undo* 
the guisi* of corporate organizations 
for the purpose, not only of escaping 
the ordinary risks of busint*s.s done in 
tin* owner s name, which may be legiti- 
mate enougli, but of enabling the pro- 
moters and managers, when failure 
comes, to appropriate the remains of 
the wreck by dc'claring themselves 
favored creditors. Besides, in consist- 
euey with that equality which equity 
loves, such favors involve too many 
possibilities of dishonesty and success- 
ful fraud to be tolerated in an enlighl^ 
ened system of jurisprudence.* The 
same thought was in the mind of Mr. 
Justice MiLijEit, in Sawyer i>. Hoag, 
17 WalL 620, when he observed: 
♦ When we consider the rapid develop- 


ment of corporations ns instrumontali- 
ti(*s of the eoniniercial and business 
world, in the last few’ years, with the 
corresponding necessity of adapting 
legal principles to the new and varj'- 
ing exigencies of this business, it is no 
solid objection to such a piirndple that 
it is modern, for the occasion for it 
coubl not sooner luiv<‘ arisen.' Tt was 
irisistisl on hidialf of the hanks that, 
although the deed of trust might l)(‘ 
vohlable as against the directors, yet 
the hanks were to be regarded as hona 
jUle purchasers. To this it was said: 
‘ But ar(‘ the hanks such purchasers? 
In the first place, they parted with 
uothiug on the faith of the deed. 
They loaned the moiaw, as their evi- 
dence shows, on the indorsement of 
tho directors. They ixuvor asked for 
t his deed. They did not know of its 
c.\i.stcnce until after it was executed 
and recorded. They may be accorded 
the jiresumption of the law in their 
favor that whore su<*h a deed is for 
their benefit, they are presumed to ac- 
c ‘pt its prt) visions. But it is apparent 
on the face of the deed, and from the 
facts known to the banks, that tho 
deed inured to the benefit of tho di- 
rt»(‘tors as indorsers of the notes held 
by the banks. Tho banks could not, 
therefore, take without being privy to 
the wrong attempted by the dirotitors. 
If the law were otherwise, the rule 
<‘ould be of no avail which seeks to 
prevent such directors * from prefer- 
ring debts in the payment of which 
they have a personal interest,’ as de- 
clared in Adams Milling Co., 86 
Fed. Rep, 435.**** 
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became tlie directors of the new corporation, and they arranged 
a plan by which the construction of the road was to be done l)y 
a syndicate composed of themselves, and when completed a con- 
tract of lease of this connecting road, which had $1,000,000 of 
bonds issued upon it and $500,000 of shares of stock, the lessef* 
company guaranteeing interest of seven per cent upon the bonds 
and dividends of seven per cent upon the shares of htock, as a 
rental for the road. The main corporation, the lessee, going 
througli insolvency, the hands of a receiver, and finally into a 
new corporation, it liaving been sold to a purchasing committee, 
and reorganized, continued to use the property leased. At the 
suggestion of the receiver the shares of the stock of the lessor com- 
pany were purchased by the successors of the lessee company to 
such an amount as would give them control of the company, as a 
means of reducing the rental of this desirable and indispensable 
connection. The successors then suspended the payment of the 
guaranteed dividend upon the shares. This resulted in the bring- 
ing of this action hy the few individual liolders of the stock 
against the company then using the property under the lease to 
enforce a specific loerfonnance of the contract of guarantee of 
dividends. Tlic one question as to the liability of the successor 
of the lessee company remaining, in the opinion of the court, was 
whether the taint of original fraud in the procurement of the 
lease operated to prevent the enforcement of the obligations of 
that instrument. In discussing the (piesiion, Gray, J., deliver- 
ing the opinion, said : That the contract of lease w^as voidable 
and quite indefensible because of the immoral conduct of the 
directors, who abused their trust in procuiiug its execution, I 
quite concede. The proofs^ could lead to no other finding tliaii 
that the lease and the rental guarantee were the work of a coiu- 
hinatxon or syndicate composed of members from the boards of 
directors of the two companies, who caused the same to ho made 
by the [lessee company] for purposes of their own individual gain 
and in fraud of that company’s rights. The identity of certain 
of the directors of each company when the lease was made, the 
interest of four of these common directors in the contract for the 
construction of the [lessor company's] road, and in the stock and 
bonds to be guaranteed, as a condition of the leasing of the 
road, stamped the whole transaction as a fraud upon the [lessee 
company], and brought it under the condemnation of the rule 
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whicli forbids those who fill fiduciary positions from making use 
of them to benefit their personal interests/’ ^ Ihit wliile holding 
this contract of lease by the lessee railroad corporation and a 
guaranty of interest on bonds and dividends upon stock to be 
tainted with fraud by reason of the original transaction and 
voidable at the option of the lessee (‘orporation, the Court of 
Appeals held that by ac(piie&cence and use of the property for so 
long a time the couiplaiiiant, successor to the original lessee, had 
so far ratified tlie contract that it could not ask of a court of 
equity to rescind it.^ 

§ 187. Directors issuing shares of stock to themselves. — 
A Kansas cor])oration, an agricultural society, had been organized 
with a capital stock of $5,000, divided into 1,000 shares of $5 
each, and 500 shares of said stock were subscribed, but no notice 
was ever given and published where books of subscription would 
be open. The corporation continued in existence seven years, 
and became possessed of valuable real estate, and afterwards sold 
the same. After this sale, the officers and directors of the cor- 
poration, without the knowledge or consent of the other stock- 
holders, issued to themselves the remaining stock at par value, 
and then declared a dividend upon the entire stock issued of $25 
per shai*e. In an action by a stockholder to en join tlichc officers 
and directors from paying out such dividend and to cancel the 
stock issued to themselves, the Kansas Supreme Court held that 
the action of the officer's and directors was without authority and 
in fraud of the rights of the other stockholders and a plain breach 
of duty upon the part of such officers.^ 

* Barr New York, L. E. <& W, R. that the corporation has no power to 
R. Co., (1891) 125 N. Y, 203, 274, s, c., pre'acribe the character or qualification 
26 N E. Rep. 145. of its stockholdors; that the i)olicy of 

“ Ibid. the law, as declared by express terms 

« Arkansas Valley Agricultural So- of the statute, is to make corporations 
ciety v. Eichholtz, (1891)45 Kiins. 164. open to all persons alike to become 
The directors claimed before the court members and stockholders, etc. The 
that the taking of stock in a corpora- Supreme Court said: “This rule, as 
tion stood upon a different footing applied to the directors or officers of a 
than ordinary contracts of corpora- corporation, cannot be upheld, The 
tions in prosecuting the business en- principle of public policy forbids 
terprisesfor which they are oraanized; transactions of this kind. It appears 
that any person has a right to sub- from the evidence that the property 
flcHhe for stock in any corporation, so owned by this corporation had been 
long as there are shares to be taken; sold, and the proceeds [of the sale] 
33 



268 B'BAUDULBNT ACTS OF OFFICERS. [§ 188 

§ i88. Officers profiting by their relation to the corpora- 
tion. — Tlie directors of a corporation cannot speculate with the 
funds or credit of the corporation and appropriate to themselves 
the profits of the speculation ; neither can they make sales, as 
purchasers for the corporation, and take advantage of their posi- 
tion as directors, and either directly or indirectly speculate upon 
the corporation.^ Holding the fiduciary relation they do to the 
stockholders of tlie corporation, its directors and managers cannot 
he permitted to acquire interests adverse to such relation.^ Thus, 
a director contracting with certain parties for the construction of 
a railroad for the corporation he represents, cannot receive or 

belli by its officers. The assets at the not permit directors to manage the 
time of the sale belonged to the then affairs of a corporation for their per- 
stockholdors, and the directors and sonal and private advantage, and this 
officers hfwl no right to subscribe for rule, we think, applies to the disposi- 
tive remaining stock at par, and enrich tion of unsubscribed stock, as well as 
themselves to the detriment and loss to other contracts. The character and 
of the other shareholders. The direct- relation of directors and officers of 
ors cannot lawfully beuefit or favor a corporation require of them the 
any particular shareholder or class highest and most scrupulous good 
of shareholders. Every authority faith in thiir transactions for the cor- 
possessed by them is a power and pomtion and the stockholders.” Iltilf* 
discretion in the directors, who are Bridge Co., 8 Kans. 4*G(), and author 
tiusloes for the benefit of all the ities there cited; Kyan r, L. A. dsN 
bhareholdcrb alike, which is to be W. Ky, Co., K,iin. 30o; Hentig / 
exercised for the benefit of all of them. ISweet, 33 l\ans 244. As to what 
1 Waterman on Oorp. C20; Harris directors may do, see Holder «>. La 
N. D, Bid. Co., 20 Beav. 384. The Payette B 11 Cb , 71 111. 106; Kollins 
effort on the part of the directors and i\ Clay, 33 IMe. 132, xVbbott Ameri- 
officers of a society to obtain the un- can Hard Rubber Co., 33 Barb. 678; 
subscribed stock at par, when they Bedford R. Co. v Bowser, 48 Pa. 8t. 
knew that each share of tho stock 29; Taylor r, Miami Export Co., 5 
already issued was worth eighteeu Ohio, 162, 19 Cent. Law J. 305-810; 
times its face value, was clearly a 18 Cimt. Law J. 130; Union Mut. 
fraud upon the rights of the other Life Ins. Co. r Prear Stone Mfg. Co., 
stockholders, and a flagrant violation 97111. 537; Burke v. Smith, 10 Wall, 
of their duties us directors and officers 390; Penobscot R. Co. iv. Bunn, 89 Me. 
of such association. The officers and 687. 

directors of a corporation are trustees * Redmond Dickerson, (1853) 9 hi. 
of the stockholders, and in st*f*uring J, Eq. 507. As to president and di 
to themselves an advantagi- not com- rectors not being allowed to speculate 
mon to all tlie stockholders, they com- in claims against the corporation, see 
mit a plain breach of duly. Koehler McDonald c, Hsiughton, (1874)70 N. 0. 

Iron Co., 2 Black, 715; Bhorb 393. 

Beaudry, 66 Cal 446; 1 Morawetz ^ European & Horth American Ry 
Private Oorp, § 618, The law does Cb. r. Poor, 59 hlc, 277. 



F1UUDUJ.ENT ACTS OF OFFIOKKS. 


259 


§1S8] 


retain any part of tlie profits uribing from tlie contract for liis 
l)erbonal use and benefit,^ Where directors of a ferry company, 
in their individual names l)ought a steamboat, and then, as direct- 
ors, purchased it of themselves for tho corporation at a large 
advance on its cost and value, the transaction was held to be a 
fraudulent one ; it was lield, also, that tho profits triade by the 
directors inured to the benefit of the corporation, and that the latter 
could recover the profits from them, with interest.^ The rule gen- 
erally is that one acting in a representative or fiduciary capacity is 
not allowed so to deal with the subject-matter of his agency or trust 
as to benefit himself privately, and an agent or trustee who thus 
makes a profit out of his agency or trusteeship must account for tho 
same to his principal or que trust * and it may bo conceded 

that the rule applies, as a principle of public policy, without regard 
to the actual fairness of the transaction, or the merits of the services 
rendered, or the price paid, in case of a sale or purchase.^ Where 
it was I'epresented by promoters of a mining corporation, who 
afterwards l)oeame its trustees, that it would take the proceeds of 
the whole of its capital stock to purchase certain mining proper- 
ties, and the trustee, to whom the whole stock was turned over 
for the purpose, actually purchased it with the payments made 
for certain shares of stock, less than half tlie issue, aud appropri- 
ated the rest of the shares of stock to himself and others, without 
actually paying any money, and concealed the facts from the 
stockholders who had paid for their shares, it was held that 


1 Ibid. 

* Parker c. Nickerson, (1873) 112 
Hass. 19o. 

3 Bristol w Scranton, (1893) 67 Fed. 
Bep. 70, 78; citinij Sugden Cross- 
land, 3 Smale & G. 192; McKay's Case, 
2 Ch, Div. 6; Pearson's Case, 3 
Ch. Div, 807; Parker McKenna, 
L. R., 10 Ch. App. 96; Iron Works 
Co. - 0 . Grave, 12 Ch. Div. 738, 746; 
Railway Co. q. Blakie, 1 Macq. 461; 
Warden Railroad Co., 103 U. S. 
631, 658. In Keokuk Northern Line 
Packet Co. ®. Davidson, 96 Mo. 467; 
s. c., 8 S. W. Rep. 645, it was held 
that the president of the packet com- 
pany, after having endeavored to ob- 
tain contracts for carrying the mails 


for the company, was noi precluded 
from making such contracts in his 
own name, but, having done so, he 
using all the facilities afforded by the 
company in performing them, would 
not be allowed to make profit out of 
such use, but would be held to account 
to the company for all that he received 
for the services performed by it. For 
an illustration of what will not be held 
a fraudulent sale to a corporation, 
where parties purchasing property at 
a low figure before the organization 
of a corporation sold -it at a much 
larger figure to the corporation, but 
there was some evidence of fraud or 
deception, see Stewart v. St, LoixiSjPorfc 
Scott & W. R. Co., 41 Fed, Rep. 7ML 
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this defendant occupied a fiduciary relation to the corporation 
and the subscribers, and could not, nor could his associates, who 
were also familiar with the facts, make, through coucealincnt from 
the subscribers, any profit from the transaction, and they should 
be held accountable for the stock which they had retained, or its 
proceeds.^ The law will not permit, for instance, one in whoso 
person are vested the offices of vice-president and treasurer of a 
corporation with the management and control of the corporation 

* Brewster natch, (Sp. Term Sup. property of a corporation executed to 


Ct. 1881) 10 Ahh. N. C. 400; citing 
Blake Buffalo Creek R. R. Co., 50 
N. Y. 485; Cumherland Coal & Iron 
Co. Sherman, 30 Barb. 5o3; Bag- 
nall Carlton, L. R., 6 CU. Biv. 371; 
Brlanger v. New Sombrero PUospliato 
Co., L, R., 3 App. Cas, 1218; Simons 
Yulcan Oil & Mining Co., 61 Pa. 
St. 202. In East New York & 
Jamaica R. R. Co. v. Elmore, (1876) 5 
Ilun, 214, it appeared that the corpo- 
ration had subscribers for seventy -two 
shares of its stock, who had agreed to 
pay par value for it. All the shares 
within its power to issue having been 
already issued, the ti*easurcr and presi- 
dent purchased the number of shares 
at a price far below par, and trans- 
ferred them to those subscribers on the 
corporation's books, charging the cor- 
poration par value for them. In an 
action against the treasurer to recover 
the profits ho made in the transaction, 
It was held that the treasurer could 
not, by charging over the stock at its 
par value, make the corporation his 
debtor, and thus extinguish Ms lia- 
bility for moneys received by him or 
its treasurer. For an illustration of 
when a purchase by one trustee, and, 
at the same time treasurer, of a corpo- 
ration in his own behalf will inure to 
the benefit of the corporation, see 
Binsphar et tfl, Trustees First Ger- 
man Lutheran Zion Church of Adams 
Co. Wagner, (1882) 12 Neb. 458. As 
to when and the circumstances under 
which a mortgage of the personal 


its president, who was also a director, 
by Ills vote and that of another of the 
three directors, will be held fraudulent, 
see Burley Marsh, (1881) 11 Neb. 291. 
As to officers and stockholders con- 
tracting with corporation, see Charter 
Gas-Engine Co. Charter, 47 111. 
App. 36; Central Trust Co. Bridges, 
67 Fed. Rep. 758; a. c., 6 C. C. A. 539; 
Barr «. Pittsburgh Plate Glass Qp,, 67 
Fed. Rep, 86; s. c,, 6 0. C. A. 260; 
Foster Belcher*s Sugar Refining Co., 
118 Mo. 238; s. c,, 24 S. W, Rep. 03; 
Wile & Brickner Co. r. Rochester & 
K. F. Land Co., 4 Misc. Rep. 570; s. 
c., 25 N. Y. Hupp. 794; Milbank o. 
Welch, 74 Ilun, 497; s. c., 20 N. T, 
Supp. 70.1 As to directors dealing 
with thenibolves or acting in matters 
where they arc interested, see Coleman 
e. Second Avenue K R, Co., 38 N. Y. 
201; Blatchford r. Ross, 5 Abb. Pr. 
(N. B.)434; s. c., 371Iow. Pr. 110; 54 
Barb, 42; Ogden e, Murray, 89 N. Y, 
202; Bli^s i\ Mutteson, 45 N. Y. 22. 
As to various rules governing con- 
tracts in which directors have an inter- 
est, see Duncomh ». New York, Ilousa- 
tonic (& Noithora R, R. Co., 84 N. Y. 
190; Western R. R. C'o. », Bayne, 11 
Hun, 166; Barnes *?'. Brown, 80 N. Y. 
627. As to a contract with a corpora- 
tion entered into at a special meeting 
of directors being void because of 
absent directors not having notice, see 
♦Hill Rich Hill Goal Min. Co., (Mo. 
1894) 24 S, W, Rep. 223; hlinneapolis. 
Times Co. Nimocks, 63 Minn. 881. 
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also alluwed him, to so manage the affairs of tlio corporation as 
to result to his own pecuniary advantage. And in case such an 
officer speculate in the funds of the corporation, or buy claims 
against it at a discount, he will be roquii'ed to account to the 
creditors or stockholders of the corporation for any profit that 
results from such transactions.^ The contract made by a director 
of a corporation to secure a personal advantage to himself will be 


' Thomas v. Sweet, (18S7) 37 Kans. 
183; s. a, 14 Pac. Rep. 545. For a 
strong opinion on the subject of the 
duties of oiScers to the corporation, see 
Kyan «. L.. A. & ISf. W. Ky, Co., 31 
Kans. 355. In Powell v. Willamette 
Valley R. R. Co., (1887) 15 Or. 393; 
s. c., 15 Pac. Rep. 003, where the at< 
toruoy , who w as also a director in an 
insolvent corporation, had been em- 
ployed b}' third parties to bay up the 
claims of creditors of the corporation 
with 'a view to it.s reorganization, it 
was held tliat his relation to the com- 
pany required of him the utmost good 
faith towards the creditors of the 
company in his dealings with them in 
the matter, but where they had re- 
ceived all that their claim.s were worth, 
the fact that he had not informed 
them of the contemplated reorganiza- 
tion would not constitute a fraud upon 
the creditors u]jon this attorney and 
director’s part. In Smith Los 
Angeles Immigration & Land Co- 
operative Assn., (1889) 78 Cal, 289; s. 
c., 20 Pac. Rep. 677, a resolution of a 
quorum of four directors, authorizing 
renewal of notes of the corporation in 
favor of two of the four directors, was 
held to be void and of no effect. In 
Rudd V, Robinson, (1889) 64 Hun, 339; 
8. c.. 7 K. Y. Supp. 535, tho corpora- 
tion had been formed under the laws 
of New York, and succeeded to the 
business of a ffrm. One holding a 
claim against this firm was a tnistee 
of the corporation, and with two othei'S 
of the board constituted a majority. 
These two, it was shown, represented 


the first named, or acted in concert with 
him in any matters in which he was 
interested. Ho had from time to time 
aided with money the corpomtion 
upon call. Finally he hud Lad action 
taken by the board of trustees, by 
which he had himself paid a debt out 
of the corporation’s funds which he 
held against the firm which it suc- 
ccodod," The Supreme Court of Hew 
York held that he should account to 
the receiver of the corporation for this 
money received for this debt of tho 
firm, together with interest upon it, 
and also for all excess of interest over 
and above legal interest w^hich, through 
the action of himself and other trus- 
tees, he had received upon moneys ad- 
vanced to tho corporation, as also the 
profits he had received in certain trans- 
actions and ‘ ‘ ventures ” in which he 
had advanced tho money and arranged 
for a division of the profits between 
himself and the corporation, upon the 
ground that he had no right to share, 
in the profits of the business which be- 
longed exclusively to the corporation 
itself. An illustration of when the 
profits of a director must inure to the 
benefit of the corporation; Paducah 
Land, Coal & Iron Co. v. Itays, (Ky. 
1893) 24 S. W, Rep. 287. As to the 
effect of laches of a stockholder in 
complaining of a profit made by a di- 
rector in connection with a sale of the 
stock of a corporation, and an illustra- 
tion of what a director might do for 
which ho would not be held account- 
able, see Keeney v. Converse, (1894) 99 
Mich. 816; s. c., 58 W. Rop. 825. 



262 


FKAUDTILENT AOTS OF OFFICBES. 


[§ 1«8 


held to be void or to mure to the advantage of the corporation/ 
An agreement made by a majority of the directors of a corpora- 
tion among themselves, privately and unofficially, that they should 
be paid a percentage upon all the money raised upon the credit 
of a bond of indemnity, signed by them, against the future 
indebtedness of the corporation, has been held not to bo binding 
upon the corporation,^ Directors or other officers of a corpora- 
tion contracting with another for work and material, paying an 
excessive price for the same, and reserving to themselves a dis- 
count or commission, will be held to an accountability to the cor- 
poration for what they have profited.® Where directors own all 


^ Sargent Kansas Midland U. R. 
Co., (1891)48 Kaus. 973; s. c., 39 Pac. 
Rep. 1063. 

^ Butler Cornwall Iron Co , (1853) 
23 Conn. 835. 

Sperry «. Tuskuloosa Cotton Seed 
Oil Mill Co , (1890) 93 Ala. 364; s. c., 
9 So. Rep. 317. In Farmers & Mer- 
chants* Bank of Los Angeles v. 
Downey, (1879) 53 Cal. 466, where a 
director of the hank who had taken 
from the borrowers a note running to 
the bank for the princij}al sum loaned, 
at a rate of interest therein stipulated, 
but at the same time, and as part of 
the same transaction, made an agree- 
ment with the borrowers that they 
should i}ermit him to participate with 
them in the profits of a purcliase and 
sale of certain lands, it whs held that 
he could not be ])crmittcd to retain 
for himself the profits thus contracted 
for, but must surrender those profits to 
the bank for the benefit of all th(j stock- 
holders. As to a cit y treasurer making 
profit on public funds, see City of Chi- 
cago V, Gage, 95 111. 593, As to officers 
accounting to the corporation or stock- 
holders or creditors of the corporation 
for profits growing out of tmusactions 
in behalf of the corporation in which 
they are interested, see Ward v, David- 
son, (1890) 89 Mo. 445; s. c., 1 S, W. 
Rep. 846. In Hutchinson t). Bidwell, 
(1803) 34 Or. 319; s. c„ 33 Pac, Rep. 
660* it appeared that the directors of 


an insolvent milling company leased 
the corporate property to themselves 
and operated the plant at a profit. 
The Supreme Court held that tho 
directors were liable to account to tho 
creditor of tho corporation for the 
profits under the lease. In McClure 
0 . Levy, (1894) 79 Hun, 335; s. c., 39 
K Y. Supp. 353, it appeared that one 
who had secured his election as presi- 
dent of a life insurance association 
and secured a board of directors sub- 
servient to his will, had gained 
possession of certain notes of the 
association which he had full knowl- 
edge could not be paid out of the re- 
serve fund of the association. He had 
this board order the payment of the 
notes by drawing all the funds the 
association had in bank properly be- 
longing to the reserve fund in his 
favor. The Supreme Court of New 
York in General Term hold that the 
receiver of the association was enti- 
tled to recover from him the 
money thus wrongfully misappro- 
iniated through his and other willing 
directors* action. That a president 
and vice-president of a railroad com- 
pany who had arranged to use certain 
bonds of the company secured by 
mortgages for their own private use 
instead of improving the railroad 
property, has been hold to be such a 
fraud on the mortgage trustee and 
the bondholders as would enable a 
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the stock of (I corporation they arc not within the rule prohibit- 
ing persons in a fiduciary relation from contracting for their own 
advantage in the name their cestui que tnest} 


court of equity, at the suit of one of 
the hondholders, to compel them to 
upproijriate the proceeds of the bonds 
thus unlawfully diverted to the pur- 
pose specified in the mortjjage. Bol- 
den Burke, 73 Ifuu, 51; s. r., 35 N. 
Y. Supp. GOl. It was held in Pa- 
ducah Land, Coal h Iron Co. r, Mul- 
hollaud, (Ky. 1894) 24 8, W. Bep. 024, 
that stock which was returned to 
directors purchasing land for the cor- 
poration to be used for their own per- 
sonal benefit, should be surrendered 
for cancellation unless in the hands of 
bomifirh purchasers for value. For a 
case holding that the ads of the presi- 
dent and trustees of a corporation in n 
reorganization, of the same, were not 
fraudulent, although a large p(*rboniil 
profit accrued therefrom to the presi- 
dent who was the principal promoter 
of the reorganization, sec 8ymmcs 
r. Union Trust Co., 60 Fed. Rep. 830. 

‘McCracken v. Robison, 57 Fed. 
Rep. 376; s. c., 6 0. C. A. 400. That 
directors in a private corporution have 
no right, under any circumstances, to 
use their official position for their own 
individual benefit, see Hoffman ». 
Reichert, (1893) 117 III. 2T4; Oilman, 
Clinton & Springfield R. R. Co. r, 
Kelly, 77 111. 426, 434; Hoyle r. Platts- 
burg & Montreal R. R. Co. , 54 N. Y. 
314; Oliver «?. Piatt, 3 How. 333; 
Speidel V, Henrici, 130 U. S. 877, 386; 
Raib'oad Co. r. Durant, 95 U. B. 576; 
Van Epps i\ Van Epps, 9 Paige, 311. 
Contracts of corporations made with 
officers. President, etc., /?. Ry, Co., 44 
Cal. 106; Pickett r, Bchool District, 
25 Wis. 552; Cumberland Coal Co. ■». 
Sherman, 30 Barb. 553; Port r. Rus- 
sell, 36 Ind. 64; Railway Co. ?). Poor, 
59 Me. 277; Gardner ». Butler, 30 K, J. 
Eq. 702; Davis Mining Co., 55 Cal. 
369; Copeland d, Manultu‘turing Co., 


47 Huu, 333; Thomas i\ Railway Co,, 
1 McCrary, 393. That they are not 
absolutely void: Bundy i?. Jackson, 24 
Fed. Rep. 638; Bank A Patterson, 7 
Cranch, 29i); Canal Brulgc /). Gordon, 1 
Pick. 296; ILirls p. Brown, 77 III. 226. 
What may make them valid: 1 Beach 
on Priv. Corp. 402; Battelle o. Norlh- 
wcblern Cement Co., 37 Minn. 89; 
Pneumatic Gas Co. v. Berry, 113 U. S. 
323; Knowles Duffy, 40 Hun, 485; 
Bant a Cruz Vo. ik Bprecklcs, 65 Cal. 
193: Hill Ni&bet, 100 Ind. 341; 
Richfirdson o. Green, 133 U. S. 30; 
Union Alut. Life Ins. Co. a White, 
106 III. 68; Smith r. Smith, 63 111. 
493; Addison r. Lewis, 75 Vii. 701; 
Stratton r. ^Ulen, 16 N. J. Eq. 339. 
As to the effect of directors or other 
officers of corporution being interested 
in contracts, see County Court r. Balti- 
more & Ohio R. R. Co., r>5 Fed. Rep. 
161: Holt r. Bennett, 146 Mass. 436; 
H. c., 16 H. E. Rep. 5; Hancock Hol- 
brook, 40 La. Ann. 53; s. c. , 3 So. Rep. 
351; Wasatch Min. Co. i\ Jennings, 
5 Utah . 380 ; s. c. , 16 Pac. Rep. 399. As 
to a director dealing with the corpora- 
tion for Ills own profit, see ScheUer c. 
Southern Oregon Improvement Go., 
(1889) 19 Or. 193; s. r., 24 Pac. Rep. 
35. As to a iwesidcnt and trustee 
joining in voting himself compensa- 
tion for service.^, see Copeland ?\ John- 
son Manufacturing Co., (1890)47 Htin, 
235. Transactions by officci's with 
corporations; Raymond r. San Gabriel 
Val. Laud & Water Co., 53 Fed. R(»p, 
883; Langan r. Francklyn, 39 Abb. 
N. a 102; s. c., 20 N. Y, Supp, 404; 
Miner /\ Belle Isle Ice Co,, 93 Mich. 
97; 8. c., 53 N. W. Rep. 318; Beers r. 
Kew York Life Ins. Co., 66 ITun, 75; 
s. c,, 20 N. Y. Supp. 788; Main Jellico 
Mountain Coal Co. *». Lotspeich, (Ky. 
1894) 20 S. W. Rep. 377; Prince 
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§ 189. Repudiating or avoiding contracts made by officers 
with themselves. — A contract made by a director of a corpora- 
tion with himself may be repudiated by the corporation at the 
instance of the stockholders.^ If the dhectors of a corporation 
exceed their authority or ai*e recreant to theii’ trust, the corpora- 
tion may repudiate tlieir fraudulent contracts.^ Contracts made 
by tlie directors of a corporation with one of their number are 
voidable at tlie election of the corporation, without reference to 
the question whether or not they are beneficial to the corpora- 
tion.''* This doctrine may be applied where the contract is made 
by nouiinal dirc(itors wlio arc in fact the mere instruments of the 
otlier contracting party, and act under his directioixs and as ho 
wishes, in pursuance of a scheme planned by him by which they 
were placed in office, and a contract thus made would be void- 
able at the election of the corporation without proof of unfair- 
ness or fraud.* In order to defeat a contract entered into by its 
directors or in its behalf, in which one or more of them had a 
private interest, a corporation is not bound to show that the 
influence of the director or directoi’s having the private interest 
determined tbe board’s action.^ 


Manufg. Co. v. Pnno(''s Moiallic Paint 
Co.t iJO N. Y. Hupp. Haiincrty 
Theater Co., 109 Mo. 297; Hociote (lr.^ 
Minc.s I)'Arj?eiil ft Pondtaies tie Bing- 
ham r. Maekiutoah, 7 Utah, 35. 

MJardnt'r r, Butlfr, 30 N. J. Eii. 
702; Ouild A Parker, 43 N. J. Law, 
430. 

Metroptdihiii Elevated R). Oo. f\ 
^lanliattan lly. Co., (Hpl. Term 
Hup. Ct. 1884) 14 Ahb. JSf. C‘. 103, 
213. 

* Central Trust Co. r. N. Y. City & 
hTorthern K R, Co., (Hpl. Term 
Bup. Ot. 1887) 18 Abb. N. 0. 381. 

^Ibid. 

®Hiinson Byracuse, Geneva & 
Coming R. R. Co., (1886) 103 N. Y". 
58 ; s. 0 ., 8 N. E, Rep. 355, affirming 
39 Hun, 78; s. a, 16 N. T. Wkly. 
Dig, 313. Andrews, J., said: “The 
law cannot accurately nieasuni the 
influence of a trustee with his as- 
sociates, nor will it enter into the 


inquiry, in an action by the trustee in 
his private capacity to enforce the 
coiitniot in the making of which ho 
parliciimted. The value of the rule 
of equity, to which we have adverted, 
lies to a great exteni iu its Htubborii- 
ness and inflexibility. Its rigidity 
giv<‘S il one of its chief uses as a pre- 
ventive or discouraging influence, be- 
cause it weakens the temptation to 
<li.shonc.sly or tmfair dealing on the 
part of trustees, by vitiating, without 
attempt at discrimination, all trans- 
actions iu which they assume the diml 
character of principal and representa- 
tive. This nile has been declared and 
enforced in a great variety of cases, 
but in none perhaps with more vigor 
and completeness, but upon principle 
and authority, than in the leading case 
of Davouc Fanning, 3 Johns. Ch. 
251, 353. But the case of Aberdeen 
Railway Company Blakie & 
Others, 3 Eq. 1381, decided by the 
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§ 190. Rules as to such contracts. — The relation as a 
direotor and officer to a corporation does not preclude him from 
eutei’ing into contracts with it, mating loans to it and tating its 
bonds as collateral security ; but courts of equity regard such 
personal transactions of a party in either of these positions not, 
perhaps, with distrust, but with a large measure of watchful care, 
and unless satisfied by the proof that the transaction was entered 
into in good faith, with a view to the benefit of the company, as 
well as of its creditors, and not solely 'svitli a view to his own 


Ilonso of Lords, is in many of its 
f(*ntiires similar to Ihc present one. 
In that case it appearod that the plain- 
tiffs were a manufacturing iirm, and 
that one of them was also a manager 
of the Aberdeen Railway Company, 
the defendant, and the chairman of the 
hoard. At a meeting of the managers, 
they by resolution authorized tli<‘ir 
engineer to contract for iron chairs 
needed by the company. The agent 
contracted with the plaintiffs’ firm. 
It did not appear that the member of 
the firm, who was also a manager and 
the chairman of the company, inter- 
meddled with the dealing on either 
hide, further than that it may be 
assumed he was at the meeting whieli 
authorized the engincfu* to proenu* a 
supply of chairs. The plaintiffs 
brought their suit to enforce spcciii- 
<‘ally the perf ormant’c of the contract , 
or in the alternative to recover dam- 
ages for its non-performance. After ti 
decision in their favor in the lower 
court, the comptiny appealed to the 
House of Lords, where the tailing was 
unanimously r(3versctl on the ground 
that the contract was condemned by 
the rules of equity, as having been 
made between the company of which 
one of the plaintiffs was a manager 
and a private finii of which ho was a 
member. The opinions of Lord Chan- 
cellor Cu.vkwouth and of Lord 
Brouoiiam vindicate upon impreg- 
nable grounds the general rule and its 
34 


application to the particular case.” 
Van Bktjnt, J., in Metropolitan 
Elevated liy. Co. Manhattan 
Co., (Spl. Term Blip. (X 1884) 11 
Abb. N. 0. 108, 372, said : The ur)- 
doubt(*d rule of law in this stale is, 
that every conlrai‘t entered into by a 
director with his corporation may be 
avoided by the corporation within a 
reasonable time, irrespective of the 
merits of the contract itself. ^ 

I can Bee no difference in i>rinoiple be- 
tween the ca.se of a director contract- 
ing with his corporation and that of 
directors of one corporation contract- 
ing with themselves as directors of 
another corporation. The evils to be 
avoided are the same, the temptations 
to a breach of trust arc the same, the 
ivant of independent action exists, 
and the divided allegiance is just as 
apparent.” As to rules governing 
where directors act in their own inter- 
est, see March Eastern Railroad, 
43 N. H. Slu; Fisher }\ Concord 
Railroad, 60 N. IT. 200; Richards?’. 
New Hampshire Ins. Co., 43 N. II. 
303 ; Ashuelot Railroad v. Elliott, 57 
N. H. 397. As to the acts of school 
trustees, so far ns they should be 
beneticial to themselves, being void, 
sec Rhodes r, McDonald, 3 Cushman, 
(Miss.) 418. As to eontracts hetvreeu 
a director and a corporation, being 
voidable only, si^e Btewart Lehigh 
Valley R. R. Oo„ (1876) 38 N. J, Law, 
505. 
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Ijenefit, tliey refuse to lend tlieir aid to its enforcement.^ In this 
case, plaiutifiE’s testator loaned to a railway corporation $100,000 
upon its notes, and received from it 1,250 sliares of paid-up stock 
as a bonus, and 200 mortgage bonds of the corporation, and tbe 
practical control of its board of directors. After this, he 
demanded of this board 100 more bonds, as further collateral, 
and they agreed to it. Subsequently, this board allowed him to 
have 300 more bonds, as collateral security for further advances 
of money, but he made no such further advances of money 
to the corporation. These 400 bonds he obtained at a time 
when he was acting as, and claiming to be, the treasurer of 
the corporation. After the corporation became insolvent he 
claimed to liold these 400 bonds, individually, as collateral for 
his debt. The Supreme Court of the United States lield that, as 
between him and the creditors of the milway corporation, he 
could not, under the circumbtauces, hold them as collateral for 
his debt.^ Promoters of a corporation, not representing it in any 
relation of agency, have no authority to enter into preliminary 
contracts binding the corporatioii, when it bhall come into exist- 

^ Mr, Justice Lam:\r, in liicbiird- \\o can Ue regarded as standing in tin' 
son’s Executor o. Green, (1890) 1J3 U. position of a legal and equitable 
S. 30; s. c,, 10 Sup. Ot, Itep. 280. pledgee, or that ho ever acquired, ns 

® Ibid. Speaking for the court, Mr. such pledgee, a lien on the 400 bonds. 
Justice Lamar said: do not But even if there could be any doubt 

deny that cases may arise in which, if on this point, Richardson, himself, by 
everything were admitted to he fairly his own act, has removed it. Hr 
done, with the knowledge and acqui- waived and abandoned all claim to 
escence of the company, such a per- any lien, as a pledgee, by his volun- 
sonal possession us that whi(‘h Rich- lary surrender and delivery of the 
ardson obtained, although not such an bonds to the sheriff of the county of 
actual delivery as the board had in- New York, as the property of the 
tended and (lireetcd, might be consid- company, to be sold under execution. 
ered as equivalent to a legfil delivery. If the 400 bonds vrere not delivered to 
But under the special circumstances Richardson, as wc think the court be- 
ef this case, in view of the unfair low correctly held, it follows that the 
means emploj^ed by Richurdson to nuissued bonds were not. subject to 
have the entire body of the company’s attachment or to execution as valid 
bonds transferred from the oustody of and binding obligations against the 
Ferry [the treasurer] into his own cus- comj)any, and that Richardson’s pur- 
tody, and the clandestine manner in chaseat the sheriff’s sale vested in him 
which he took out the 400 bonds from no title or ownership to them.” See, 
that body, not only without notice of as to the title of Richardson to these 
the fact to the company, but with an bonds, and their sale under execution, 
implied, if not an expressed, denial of Sickles e. Richardson, (1881) 28 Hun, 
the transactions, we do not think that J59. 
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encOj and if the sanction of tlie corporation to such a contract is 
obtained by the act or co-operation of a director who lias a pri- 
vate interest, the corporation may resist an action for specific 
performance, at least, in a case where it has not accepted the 
consideration, or taken the benefit of the contract.^ 

§ 191. Circumstances under which the directors cannot 
avail themselves of the defense of the invalidity of the 
contract. — It appeared in an action in the federal court upon 
a contract, that a railroad eoini^any, a corporation in form 
only, by its president, entered into a construction contract, 
whereby the contractors a^Teed to complete the superstructure of 
the road, furuibli materials and equip it by a certain date, and in 
payment therefor certificates for a fixed amount of its full paid-up 
stock and the same amount of first mortgage bonds were to be 
delivered to them. Contemporaiieoubly with the making of this 
contract, and on the same day, the contractors agreed with one 
acting on behalf of certain dircctoi's who were the actual stock- 
holders, that if the contract were complied with by the company, 
they would pay to him one-half of the net pi'ofits realized from 

^ Munson 'o. Symeuse, Cfoneva & advantages or disadvantages, wliether 
Corning R. li. Go., (1886) 103 N. Y. a contract made under such circum- 
38; s. c., 8 N. E. Rep. 335, affirming stances sliall stand or fall.’' As to 
39 llun, 76; s. c., 16 N. Y, Wkly. contracts of officers dealing with. 
Dig. 313. Andrews, J., referring to themselves being voidable at the op- 
this director, said; “lie i^tood in the tion of the corporation, see Meeker 
attitude of selling as owner and pur- Wiuthrop Iron Co., 17 Eed. Rep. 48. 
chasing us trustee. The law permits In Pneumatic Gas Co. n. Berry, (1885) , 
no one to act in siich inconsistent reU- 113 U. 8. 333; s. c., 5 Sup. Ct. Rep. 
tions. It does not stop to int^uiro 535, a release by the corpomtion to 
whether the contract, or transaction one of its directors of all claims, equi- 
was fair or unfair. It stops the in- table or otherwise, arising out of 
quiry when the relation is disclosed, transactions \xader a contract between 
and sets aside the tmnstiction or rc- the corporation and the director, made 
fuses to enforce it, at the instance of in excess of its corporate povers, was 
the party whom the fiduciary under- held to be valid, if made in gootl 
took to represent, without undertak- faith, and without fraud or conceal- 
ing to deal with the question of ment. As to contracts in which the 
abstract justice in the particular case, interest of directors are ad verst' to the 
It prevents frauds by making them, corpomtion being voidable, at the op- 
as far as may be, impossible, knowing tion of the corporation or, upon its 
that real motives often elude the most refusal, by a minority of stockholders, 
searching inquiiy, and it leaves, see Graves 9 . Mono Lake Hydraulic 
neither to judge nor jury, the right to ^fining Co., (1890) 81 Cal. 308; s, c., 
determine, upon a eonsidemtiou of its 33 Pac. Rei». 603. 
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the contract, out of the stocks and bonds. The road was com- 
pleted and it was agreed between the parties that the share of 
tlie directors in the net jprofits should be fixed at $150,000, for 
which the contractors were to give those notes. The latter paid 
$50,000 on this substituted contract, and this action was to recover 
of them the balance. Shipman, C. «T., for the United States Circuit 
Court of Appeals, refers to the defense made in these words : 

The defense made, as a matter of law, was the invalidity of the 
contracts [original and substituted], because by the original con- 
ti’acts four directors had secretly j)rovidod for one-half of the 
])rofits wliieli should arise out of the construction of the road, and 
it was claimed there could be no recovery, because the contract 
being void, no action could be maintained upon it or upon its 
successor.” It was held that the principle which denounces the 
action of directors of a corporation who, professing to be its 
agents, and to be contracting in its behalf, seci'etly agree for a 
private and personal benefit to themselves, or agree to sell their 
<jffleial influence for personal gain, was not available as a defense 
by file directors in this narticnlar case.^ 


Uiobison McCracken, (1892) S2 
Fed. Rep. 726. HniPMAN, C. J,, said: 

The decisions of the courts of the 
United States have been most strenu- 
ous in demanding that the directors of 
corporations shall act disinterestedly 
in contracts which they make in b(*- 
half of the corporation for wliich they 
act, and in setting aside tainted con- 
tracts between a director or an agent 
and a third person for the sale of offi- 
cial influence. Wardell Railroad 
Co., 103 U. S. 651; Thomas a. Rail- 
road Co., 109 U. S. 522; s, c., 3 Sup. 
Ct. Bep. 815; Woodstock Iron Co. «*. 
Richmond & Danville Extension Co,, 
129 U. 8. 643; s. c,, 0 Sup. Ct. Rep. 
402; West V. Camden, 135 U, S. 507; 
a. 0 ., 10 Sup. Ct. Rep. 838; Providence 
Tool Co. u, Norris, 2 Wall. 45.'* The 
present case was there distinguished 
from those just cited: It is manifest 
that the facts !n this case are of a dif- 
ferent character from those which 
have ordinarily marked contracts 
which are the subject of just rebuke 


by courts. The corporation which en- 
tennl into the construction contract 
was one in form only, and the agree- 
ment for construction and division of 
the profits was, in fact, made by all 
the stockholders, if Itlason [another of 
the original subscribers] was not a 
sto<»l{holder. But, assuming the exist- 
ence of Mason's character as a stock- 
holder, and that an exorbitant contract 
of the entire body of stocldiolders for 
their own pecuniary benefit can be 
seasonably attached [attacked ?] by 
existing creditors, it is well settled 
that, as a general rule, contracts of a 
corporation, which which were made 
by directors who obtained a personal 
pecuniary benefit thereby, are not, on 
that account alone, void, but are void- 
able at the election of the parties who 
are affected by the fraud. This is 
clearly announced in Barnes e. Brown, 
SON. y. 527; Barr?). Railroad Co., 125 
N. Y. 263; s. c.,2e N.E.Rep. 145; Twin- 
lack Oil Oo. t). Marbury, 91 U. S. 587, 
and Thomas Railroad Oo,, 109 U. S. 
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§ 192, Purchase by officers of debts due by, or property 
of, corporations. — A director may trade with, borrow from 01 
loan money to a corporation on the same terms and in like man 
ner as other persons. In loaning money to the corporation, how- 
ever, he must act fairly and be free from all fraud and oppres- 
sion ; and in so doing must act for the interest of the corporation 
and impose no unfair or unreasonable teriiis,^ Directors may 
purchase the bonds issued by a corporation or other of its 
indebtedness in whatever form it exists. And if such bonds 01 
indebtedness is secured by a trust deed, for instance, they have a 
right to proceed, if necessary, to sell the property for the satisr 
faction of such indebtedness as any other person.^ If the cor- 
poration has money or property which can be converted into 
money with which to redeem its property from a judicial sale or 
from the lien of the trust deed, a purchase of the bonds or other 
indebtedness by directors, as a means of acquiring through a sa e 
the property of che corporation, would be iu bad faith, and a 


633‘, s. c., 8 Sup. Ct. Rep. 315. In 
the latter case it is said, in substance, 
that those for whom the agent was 
acting have the option to avoid such a 
contract, but until they exercise their 
option, and reasonahly show that it is 
their pui*pose not to submit to the act 
of the agent, the contract is in exist- 
ence, and is not a nullity. In this case, 
Mason, the reiuaining stockholder at 
the time, has not dissented, but desires 
to enjoy the conlract. The corpora- 
tion has never dissented. [The con- 
tractors] to whom the whole stock 
was issued, made both contracts, paid 
§50,000 upon iho [substituted] con- 
tract, the last payment being nine 
months after its date. Neither cred- 
itors nor the present stockholders have 
ever dissented. The case clearly falls 
within the general rule which has 
been cited. It contains no circum- 
stances which create an exception, and 
make the contract one which is abso- 
lutely void. The condition of the 
defendants is this: They made a void- 
able contract with the plaintiff, which, 
has not been avoided. The contract 


is an executed one; the defendants re- 
ceived and sold the entire stock and 
bonds of the company and liavo the 
fruits of the contract, a part of which 
they have paid, and the residue of 
which they refuse to pay, upon the 
ground that the contract was illegal in 
its relations to the corporation.^ t ^a&es 
may arise where a court will have 
nothing to do with the controversies 
in regard to the proceeds of a business 
of an inherently corrupt and wicked 
character, but this is not one of them. 
The weakness of the defendants’ posi- 
tion is clearly disclosed in McBlair r, 
Gibhes, 17 How 33S; Brooks d, Mar- 
tin, 3 Wall. 70; Planters’ Bank v. 
Union Bank, 16 Wall. 483, and Rail- 
road Co. ®. Durant, 93 U. B. 579. In 
the latter case the coui’t strid: * The 
appellee cannot claim adversely to 
those for whom he acquired and holds 
the property. The rights of others, if 
such rights exist, do not concern 
He cannot vicariously assert them.’ * 

1 Harts tJ, Brown, (1875) 77 111. 336. 
»Ibid. 
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purcliase by them of the property under such circumstances 
would not be sustained.^ And if a sale were necessary by reason 
of a lack of means on the part of the corporation to relieve the 
property from the liens and prevent a sale of property beyond the 
amount necessary to pay the debts secured by the trust deed, 
though made with the assent and by direction of the directors, 
and they purchase it, the sale in this respect would be void, as it 
would be a sale to that extent in which the dhectors would be the 
vendors, and they could not purchase of themselves,^ A trustee 
of a corporation may purchase with his own funds a judgment 
which has been recovered against the corporation for less than 
the amount due thereon, and in case he assigns it to a third per- 
son, the assignee may enforce the judgment against the corpora- 
tion for the full amount due upon it.® In case a director or trus- 

* Ibid. company. By fair dealing and in the 

® Ibid. legitimate business of the company he 

« IngleharL o. Thousand Island Hotel may become one of its creditors. 
Co., (1884) 33 Hun, 377. The Supreme Transactions of this character between 
Court of Hew York in General Term an officer of the company and the com- 
have said upon this subject: That a puny itself are of frequent occurrence, 
trustee of a corporation organized and have received the approval and 
under the general laws of this state sanction of the courts as appropriate 
acts in a fiduciixry character, is not a and not inconsistent with the duty 
subject of doubt, as he is intrusted which a trustee owes to the stock- 
wilh power and authority to be exer- holders and creditors of the company, 
cised in the interest of the stockhold* [Citing] Duncomb N, Y., H. & 
ers and creditors of the company. In R. R. Co., 84 N. Y, 190; Twin-Lick 
dealing with its property and in the Oil Co. o, Marbury, 91 U. S. 588. So 
management of its affairs he is subject also a trustee or director may. with his 
to the obligations and disabilities inci- own money, purchase for himself of a 
dent to that relation, and he must so third person a valid and subsisting 
act as not to permit himself or his own outstanding debt owing by the corn- 
private interests to interfere or com- pany and secure a perfect title thereto, 
pete with his duty to the company. Such a transaction is not even a ground 
[Citing] Hoyle t?. Plattsburgh Mon- for entertaining the suspicion that it is 
treal R. R. Co., 54 N, Y, 314; Gum- in violation of any duty which he owes 
berland Coal Co, v. Bherman, 30 Barb, the corporation, and there is no pre- 
553; Twin-Lick Oil Co. v. Marbury, sumption of law against its fairness. 
91 U. 088. It is not, however, If the obligation is valid the owner 
deemed to be inconsistent with the may sell and transfer it to any one 
duties which a trustee owes a com- who is willing to become a purchaser, 
pany to loan and advance to it moneys and he thereby secures an unquestion- 
to be used in transacting its legitimate able title. [Citing] cases supra; Clark 
business and to meet its financial r.Plint^&Pere Marquette R. Co., 5 Hun, 
wants and receive seemity therefor by 560. The other question to be con- 
mortgage or pledge of the assets of the sidcred in this connection is, will the 
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too of a corporation seek the enforcement of a judgment against 
it owned by liiinself by a sale of the pro[)erty or assets of the cor- 
poration, it would be incumbent U2)on him to act with the great- 
i‘fcit fairness and piiblicity and to do everything reasonable within 
ills power to secure the highest price for the j)roperty sold ; and 
if lie should be guilty of any improper conduct by which he 
secui’es to liiinself the property of tlio corporation for less than its 
fair market value, the sale may be set aside on the application of 
any of the parties inlerchtcd.^ One of the a]>pcllate courts of 
Missouri reversed a judgnieut in the court below, and held that 
the president of a corporation who had voluntarily puvehased a 
siuaTl debt against the corporation hhould be enjoined from levy- 
ing an execution for the payment of a balance on the claim where 
he had alrea<ly taken valuable [U’operty of the corporation iupai*t 
jiay iiient of it* 

trustee or director be permitted to on- of his speculating in either its assets 
force a collection of the (lc]>t thus ac or its iiKlebtedncss, lor bis own benefit, 
quired for its eutire amount, or shall at the expeube of the* corporation, 
he be limited to the sum wliieU ho lie is a trustee, and as such can never 
actually paid for the debt or oliliara- he permitted to create such a relation 
tion ? I am unable to discover between himself and the trusu prop- 
good reason why he should not be per- ptrty hh will make his own interest 
initted to enforce judgment for the necessarily and effectually antago- 
full amount, nor can 1 find any d(*- nislit* to that of bis beneficiary. In 
cision limiting the trustee to Ihe sum ()o\ina:ton & Lexington Railroad Co. 2 ». 
actually paid. In these times a large Bowler/.) Bush (K.y.),4()8, a director had 
proportion of the mercantile, e<iru- purchased at a judicial sale the rail- 
luercial and manufacturing business joad belongiug to his corporation. It 
of the country is carried on by eur- -was held, uj^on the principle just 
porations, ancl many of them issue, in stated, that the corporation had aright 
large amounts, securities in the form to have its road surrendered to it upon 
of negotiable instruments, payable in placing the director in statu quo, 
the future, which are purchased and ^ * In IVIcAlicn v. Woodcock, a 

held as invest ment,H by capitalists and suit in ejectment, 60 JVIo. 174, it was 
others, and it has never been ques- held that "where, under execution 
tioned but that a director in a cor- against a t'orporation, its land was pur- 
poration of this cliaraeter might pur- chased by one who was a stockholder 
chase the same of a third person at a and treasurer of the company, the pur- 
discount, and collect from the com- chase must be regarded as having been 
pany the entire sum secured thereby.” made for the benefit of the association, 

*Inglehart r>. Thousand Inland Hotel and that the title thus acquired could 
(K)., (1884) 32 Hun, 877. not be considered as hostile thereto.” 

* Brewster k Htrjitmau, (1877)4 Mo. In Lingle d. National Insurance Oo., 
App. 41. Lewis, P. J., said: “The 46 Mo. 109, the Supreme Oourt of 
fiduciary position held by the presi- Missouri affirmed the judgment of the 
dent of a (corporation docs not admit court below awarding out of the assets 
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§ 193. Purchase and sale of property of corporation by 
officers. — Where a sale of the property of a corporation to raise 
money to pay its debts may become necessary on account of the 
mismanagement of its affairs by the directors, and those directors 
for that purpose sell it to one of their number, the sale may be 
set aside.^ For a sale and purchase under sucli circumstances to 
stand, it must he shown that there was a necessity for the sale 
and that the property of the corporation was bought by the direct- 
ors in open market at a fair price and without any undue* 
advantage, in good faith and without the slightest unfairness.* 
A director of an insolvent corporation, buying its property at a 
sale under execution to which he is not a party, will be liable to 
the corporation for the value of the propoi*ty less what he may 
have paid for it,® In case directors of a corporation divert its 
property from the payment of its debts, by which diversion cred- 
itors may he deprived (rf the opportunity to enforce their debts 
the injured creditors may have relief through a court of equity.* 
Should such a diversion of the corporate property charged to be 
injurious to the creditors bo a sale of such property to one of the 
directors taking part in the transaction as buyer and seller, the 
directors must establish both the good faith of the transactions 
and that the sale was for the full value of the properly. If these 

of the company to its president, upon company who suffered by the acts of 
a judgment which he had purchased its ofticer. But, in a case like this, 
against the corporation, the amount the creditors whose rights are im- 
he actually paid. Tho court said: paired should be i^erimtled to make 
**At the time [appellant] purchased the objection.” As to the ineompe- 
the judgment he wtis president of the teiicy of a director in a corporation to 
company and acting for the company, become the purchaser of a portion of 
The company's interest and his, in its property, who has actively paiiici- 
the transaction, were identical, and pated in all measures pending the 
could not be separated. Whatever completion of the arrangements for its 
advantage he gained inured to its sale, with full knowledge of all the cir- 
heneflt. To permit the chief managing eumstances attending their progress, 
oflicer of a company in such a man- see lloffman Bteam Coal Co. Oum- 
nerto speculate for his private gain berland Coal & Iron Co., 16 Md. 456. 
would be detrimental to the company ^ Crescent City Brewing Co. Flan- 
and the other stockholders, and would ner, (i89S) 44 La. Ann. 33; s, c., 10 
lead to fraud, injustice ami wrong. So. Rep. 384. 

Public policy and morality alike for- ^Ibid. 

bid that such a proceeding should be ® Tobin Canning Co. v. Fraser, (1891) 
sanedoned. It istrnetbatin ordinary 81 Tex. 407; s. c., 17 S. W. Rep. 35. 
oases no person would have a light to ^ Wilkinson c. Bauerle, (1887), 41 NT. 
complm of the transaction but the J. Eq, 685; s. o., 7 Atl. Rep. 514 
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facts be not establislied tlie directors taking part in the sale will 
be held answerable to the creditors for tlieir losses by the diversion 
of the corporate property.^ Where a railroad company had 
become insolvent and discontinued its operations, and a director 
of the company had purchased certain railroad ties from the con- 
tractor furnishing them to the company, it was attempted to 
enforce an execution in favor of creditors of the corporation upon 
tliis property. Andrews, J. , for the N e w Y ork Con rt of Apjieals, 
said : Assuming that the 2 )laintiff was disabled by tlie rule in 
equity from j)iirclia8ing the ties on his own account or from hold- 
ing them as against the company, nevertheless the legal title was 
vested in him by the purchase, and the property could not he 
taken from liis pobsession under an execution against tlio corpora- 
tion. * ^ * The 2 )urchase by a trustee of trust property is 
voidable, not void. The company could only claim the benefit 
of the purchase by the plaintiff on reiuibursing tlic sum expended 
by him in obtaining the title.” ^ A director, for iiistaiieo, pur- 
chasing the lands of a cor 2 )oration for one-tenth of their value, 
there would be raised against him a jiresuniption of fraud, and he 
would he required to sliow affirmatively that the transaction was 
a perfectly fair one.^ The Civil Code of California, section 2228, 
requires the highest good faith from a trustee towards liis bene- 
ficiary, and section 2230 prohibits the trustee from taking part in 
any transaction adverse to the beneficiary. Under these sections 
the Supreme Court of that state has held a secretary of a corj) 0 - 
ration, at the same time its general manager, to whom all its 
affairs were intrusted, to have been guilty of a fraud upon the 
corporation in secretly purchasing its i>rojporty in his OAvn name 
when sold under execution or at tax sales.'* A director may loan 
money to the corporation, take a mortgage to himself securing 
the loan, and upon foreclosure of the mortgage may purchase the 
property and obtain title to the property mortgaged.® A director 

ilbid. ® Preston Lougliran, (j890) 58 

a Cornell Clark, (1887) 104 N. Y. Hnn, 310; s. c., 13 N. Y, Supp. 313. 
461; S. c,, 10 N. E. Rep. 888. As to a purchase hy a director of the 

^Woodroof Howes, (1891), 88 Cal. property of a corporation at a foro- 
184; s. c., 36 Pac. Rep. 111. closure mortgage sale being valid, 

^ San Francisco Water Co, Pattee, see Saltmareh «>. Spaulding, (1888) 147 
(1890) 86 Cal. 633; s. c,, 26 Bic. Rep. Mass. 324; s. c., 17 N. K Rep. 
186. 316. 
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of a corporation cannot, for instance, take possession of corpo- 
YCjte property and set up his individual possession to the exclusion 
of the corporation of which he is an equitable trustee.^ The 
directors of “ a going concern,” though the corporation be insol- 
vent, will not be held liable, as for a breach of trust, for making 
a iona fide advantageous sale out and out of the corporate assets, 
all of which assets may have bean attaclxed, to one of the attacli- 
ing creditors on condition that he would cancel liis own debt and 
discharge the debts of other attaching creditors, especially where 
the directors have no means with which to conti’ol the attachment 
suits, and the transfer he advised by counsel.® 

§ 194. Illustrations of a sale of property to corporation 
which was not fraudulent. — The corporation, upon the notes 
of which this action was brought in the federal court of the dis- 
trict of Kansas, in its answer denied the authority of the presi- 
dent and secretary of the company to execute or issue such notes, 
and furtlier <daimed that the notes were fraudulently and wrong- 
fully issued through the collusion of the officers and directors of 
the company, and without any consideration whatever therefor. 
The facts were that t\vo of the direebu's had, previously to the 
organization of the company, piirchabcd a roadbed for a very 
small sum of money. They afterwax’ds caused the defendant 
company to be organized, and, while in the relation of <lirectoi‘s 
Avith others of the newly organized company, contracted with the 
other directors to sell the roadbed to the eoui])any for $200,000 
(-ash or bonds and $3,600,000 of the capital stock. The sale was 
formally ratified at a meeting of the directors and entered on tlio 
records erf the company ; and afterwards the stockholders unan- 
imously approved the purchase. At the time of the sale there 
were no stockholders, and the stock issued was all that had been 
subscribed. The cuiupauy had no pivipeify except its charter 
and the roadbed, and the notes fwliich were issued instead of 
bonds] and stock issued to [the vendors] had no marketable value. 

^Hoffman r. Reichert, (1889), 31 111. movable property of a corporation 
App. 658. used in its corporate business and dia- 

* “White, Potter & Paige Mfg. Co. able the corporation from fulfilling the 
0 . Henry B. Pettea Importing Co., purposes for which it was created, 
(1887), 30 Fed. Hep. 864. That direct- see Abbot v, American Hard Rubber 
ore have no power to sell the entire Co,, 33 Barb. 578. 
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It was held that the sale was not fraudulent.^ In a Kansas case 
it was attempted to mate certain pei'sons, directors of a railroad 
corporation, account for the profits made by them in selling to it 
a roadbed which tliey had purchased before the organization of 
the railroad eor])oration for a small sum for a much larger sum 
than they had paid. The Supreme Court ruled that the owners of 


^ Stewart d, St. Louh, Ft. S. W, 
E. Co., (1887) 41 Fed. Eep. 736. 
Foster, J., discussed the actions of 
these directors in the premises as lol- 
lows : ** There is no doubt bub the di- 
rectors [the vendors], and perhaps 
[another director], while directors of 
the company, used their iulliicuce to 
consummate tins sale from themselves 
as iudi\idinils tothc company; and it 
is altogether probable they hud that 
object in view wh(*n they bought the 
loadbcd from [the vendor to them]. 
But the question still remains, were 
they guilty of fraud, deception or any 
other breach of good faith in their 
fiduciary relations as directois ? At 
the time they bought the property 
the defendant cnin])any hud not 
been organized, and at that time, 
of course, they could not have held 
any fidu(‘iary relations to stockliolders 
or any one else. ’Wlien the sale to the 
company was made they did hold a 
position of trust, and were bound, in 
tbeir otlicial action, to faithfully and 
honestly execute their duties, and not 
to make a deal where their persoual 
interest should he scTved at the ex- 
pense of the company they represented. 
Warden 'v. Kailroad Co., 103 U. S. 
651; R3’’an d. Railroad Co., 31 Kans. 
365; Koehler Iron Co., 3 Black, 715; 
1 Moraw. Priv. Corp. § 517; Michaud 
Girod, 4 IIow. 613. But it does not 
follow that the directors are prohibited 
under all circumstances from dealing 
with a member or members of the 
board as individuals. But there must 
have been a fair open deal. It must 
have been free from fraud or col- 
lusion, and characterized by entire 


good faith ** Hotel Co. d. Wade, 97 
U. S. 13; 1 Mor. Priv. Corp. g§ 393, 
531. 545; V“an Oott v. Van Brunt, 83 
N. Y, 535; Simons i\ Oil Co., 61 Pa. 
St. 303; Oil Co. o, Bensmore, 64 Pa. 
St. 43; Rice’s Appeal, 70 Pa. St, 
108, Parker Nickerson, 137 Mu&s. 
487 The judge th(m discussed the 
particular farts of this case in these 
words: “It does not appear in this 
case that there was any deception or 
fraud practiced by the parties The 
property was open to inspection, and 
the approximate cost of conatructing it 
was ciibily obtainable. Its value to the 
company for the purpose desired was 
not difliculfe to ascertain, I find no evi- 
dence of any repiesentations as to its 
value or cost, or purchase ppcc, made 
by the parties selling; but there is 
record evidence tlmt the board of 
directors several months after the 
sale, and w ith full knowledge of the 
tiansiiction, formally approved and 
ratified it, and not only that, but 
subsequently, at n meeting of all 
the stockholders, the transaction 
was again ratified. Now, who were 
defrauded or deceived ? All parties 
— directors and stockholders — as- 
sented to it, and surely subsequent 
purchasers of the stock, or the cor- 
poration itself, cannot now object 
to it. 1 Moraw. Priv. Corp. 300. It is 
true the vendors got a very large ad- 
vance on the price they paid, but that 
is not alone the test by which the bona 
fides of the transaction is to be tried. 
1 Moraw. Priv. Corp. 393. To them as 
individuals the property was of little 
or no value. To the railroad company 
it could be made worth the price paid 
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a graded roadbed could soli to a railroad corporation, the officers, 
directors and stockholders of wliicli were composed of these 
owners, and receive in payment therefor shares in its capital stock 
at a time when those selling the roadbed owned and controlled the 
corporation, and are the absolute owners of all the stock issued 
by it, and where the terms of sale and the issue of the stock are 
matters of record on the corporation’s books, and wdiex’e the 
transaction occurs mouilis before any other or additional stock is 
issued by the corporation.^ This rule was based upon the fact 
that at the time of tlie purcliase of this roadbed by the vendors 
of it to the corporation the corporation really had no corporate 
existence, and that there could not have exibted any fiduciary 
relations between them before that time, because there was no 
corporation in existence to create tliem.^ 

§ 195, When a transfer of property of corporation will be 
upheld. — These facts are disclosed in a New York case. A 
manufacturing eorp<n*ation was organized for the purpose of 
manufacturing carpets by machinery covered by certain letters 
patent, and issuing licenses for the use of the invention ; its capital 
stock was $40,000, which was issued to tlio defendants, the 
owners of the letters patent, as the eonsidei*ation for the assign- 
ment by them of the letters patent to the corporation. The 
actual value of the patent was much more than tlxe sum specified, 
and the transfer was made without regard to its value, as a con- 
venient mode of holding title, and for the exclusive benefit of 
the owners, who, as sole stockholders and trustees of the cori)orar 
tion. carried on the husinebS of issuing licenses to use the inven- 

for it; and the vendors bent every vreie deceived by misrepresentations 
energy to make the properly nseful to of the oflicers, their cause of action 
the company, and to make the enter- rests on that det'eption, and not in an 
piise successful, tor their chances of attnek on the origiimi contract of 
getting money or any other value for purchase.*’ 

the property depended \ery largely * Louis, Ft Scott A^WitchitaR. 
on the result. As before remarked, R, Co. v Tiernan, (1837) 37 JLins. 606; 
parties having stock afterwards in the s. c., 15 Pac. Rep. 544. 
company cannot complain of the pur- ^ Ibid. Th(‘ro is a very full discus- 
chase. The records of the company sion of the questions relating to pro- 
show the transaction. It was not kept motors ot corporations, their rights, 
a secret. There was no compelling duties and liabilities, as viewed in 
any person or municipality to take English and American courts, in this 
stock in the company unless they vol- cose, 
tmtarily chose to do so; and, if they 



§195] 


FKATTDTJtENT ACTS OF OtiFlOERS. 


277 


tion and collecting royalties. Subsequently, concluding to go 
into the business of manufacturing, the defendants, as trustees, 
transferred back to themselves the letters j)atent, they surrender- 
ing the stock issued to themselves as above stated. Tlie stock of 
the corporation wa^ increased to $000,000, all of which was issued 
to defendants, they payinc: first $250,000 in cfish, and for the 
residue granting to the corporation a license to manufacture 
under the patent, on payment of a specified royalty. It was 
found by tlio trial court tliat this transaction was in good faith 
and witli no intent to defraud any future liolder of tlie stock, and 
that $o50,000 of stocks was not an inadequate consideration for 
the license. Defendants thereafter assigned to plaiutiir and 
another $100,000 of the stock, as the consideration of their assign- 
ment to the corporation of certain other letters patent. These 
assignees were informed of all the facth relating to the retransfer 
to defendants and the consideration for the issuing to them of the 
increased stock. Stock was aho sold to another person who had 
knowledge of the facts. J^laiiitill w'as elected a trustee. The 
corporation erected manufactories and carried on the business for 
a time, which resulted in a loss. Defendants and another, com- 
prising a majority of the hoard of trubtees, as such, adopted a 
resolution to sell the stock on hand, lease the mamifactories, and 
to secure defendants for advances made hy them by mortgage 
on the property of the corporation which was executed with the 
assent of two-thirds in interest of the stockholders. Defendants 
were the only creditors of the corporation, and the trial court 
found that the resolution above referred to was adopted in good 
faith, without intent to injure, and that it did not ail’oet plaintiff, 
and was for the best interests of the corporation and its stock- 
holders. The mortgage was thereafter foreclosed and the prop- 
erty bought in by one of the defendants. Plaintiff brought his 
action as trustee of the corporation to sot aside the transfers of its 
property, which lie alleged had been made or authorized by the 
defendant trustees as such to themselves individually, and for an 
accounting. The Court of Appeals of New York, upon the facte 
stated above, held that the complaint was i>roperly dismissed.^ 

1 Skinner v. Smiths (1892) 184 N. Y. and for their benefit, or a transfer of 
240,afiirraing 66 Hun, 437. The court its property l)y the imthoiity of the 
said: *‘A contract entered into by a trustees to themselves, may be set 
corporation by the authouty or direc- aside, in case it injures any public 
tion of its trustees, with themselves interest, or the private interest of any 
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§ ig6. Officers voting themselves salaries or compensa- 
tion. — The vote of a director for his own salary is manifestly 
illegal.^ An agreement of directors to pay themselves a stipula- 
ted sum for services in the employment of a corporation is void,^ 
The salary of the president of a corporation liaving been fixed 
by iis directors, as thej^' have a right to do, and accepting the office 
under their action, he cannot, by his vote as a director, increase 
his salary.® Where the superintendent of a corporation is also a 
director, his compensation must be fixed by corporate action, a 
record of which should be made upon the books of the corpora- 
tion.^ Should directors, who are not entitled to compensation for 
their services as directors by the provisions of the charter of the 
corporation or by its by-laws, or some custom or usage allowing 
such compensation, make such allowance to themselves for past 
services and issue bonds or orders for such allowances, their acts 
will be void and of no effect.® Salaries voted by its hoard of direct- 
ors to one or more of their number, who are present and partici- 
pating in the action, are not binding upon a corporation.® Where 

aliarelioldd^* or creditor, even though for the purpose of protecting share- 
thc contmet or transfer was executed holders from farther loss, does not ad 
in good faith by the trustees. Dun- init, we think, of douht. Treadwell 
comb e. N. Y., H, N. R. R. Co., Hi c. Salisbury Mfg. Go., T Gray, 3^5.” 
N. Y. 190. But this rule is not broad Hancock v, Holbrook, 9 Fed. Rep. 353; 
enough to condemn as void on the Boston & P. R. R. Co. -yj. N. Y. & 
ground of public policy all contra cl s E. II. B. Co., 13 K 1 ii63, Butord «j. 
and transfers executed by a purely Keokuk L. Packet Go., 09 Mo. 611; 
private business corporation, with or Morawetz Corp., 413 ei 1004. 
to its trust('cs, in good faith, in case ’ Davis Mill Co. v. Bennett, (1889) 
no public or private interest is hcuincil 30 Mo. App. 460. 
thereby. Buch contracts are not void, sQuhd p, Pai*ker, 43 N. J, Law, 
but voidable, at the election of thofco 430. 

who are affected hy the fraud. Twin- ^ Ward p. Davidson, (1886) 89 Mo. 
Lick Oil Co. 13. Marbury, 91 U. S. 387- 446. 

689; Thomas fl. Browuville, etc., E. B. ^Besch p. West. Carriage Manafac- 
Go., 109 U. S. 632-534; Risley ®. In- taring Co., (1889) 36 Mo. App, 333, 
dianapolis, B. W. B. R. Co., 63 R. ^Maux Perry Gravel Road Co. d, 
Y. 340; Barnes v. Brown, 80 N. Y, Branegan, (1873) 40 Ind. 361. 

537-636; Munson v. S., G, C. B. R, « Kelsey Sargent, (1886) 40 Hun, 
Co,, 103 K. Y. 58-73; Barr v. K. Y., 160, In Copeland Johnson Manu- 
L. E. & W. R. R, Co., 135 N. Y, 363- facturing Co., (1888) 47 Hun, 235, the 
377." The court, in the opinion in this contracts made between one who was 
case, concluded with this statement: president and one of the trustees of 
‘‘The right of a manufacturing cor- the corporation, and two of the other 
pomtion to discontinue its operations four trustees of the corporation, for 
when they have become unprofitable, the payment to him of fixed com- 
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a board of diret*tors bad assigned to one of tlieir nuiubci* the per- 
formance of the duties of treasurer of the eorj>oration, and no 
salary bad been fixed for such office hy tlio l)oard, tbe Illinois 
Supreme Court assumed that tbe board cbose to regard hJs serv- 
ices iu that ea]>acity as a part of bis duty as director, and held 
that be could not recover an allowance made by them to him for 
such services.^ The directors of a corporal ioii occupying a fidu- 
ciary relation to it, should they vote tbemselv'cs an excessive com- 
pensation for services in disposing of its stock, such an act would 
be an actual, not merely a constructive fraud.‘^ In a ease where 
the treasurer of a (‘orporation had approi)rialcd corporate funds 
to his own use as for a salary, and the court found the amount 
was excessive, the mouoy was held to have been obtained by 
fraud and the treasurer liable for interest on the sum that he had 
thus appi’opriated.® In a case before the t^uprenie Court of New 

pensation for the perforiuaucc of K Co., Vt. 4Jir>, Bulls c. Wood, S7 
services leiidercd hy him for the cor- N. Y 817, ]\rci*rick v Porn Coal Co., 
poration, heing di*peudent for their 01 111, 473, Itockford. Hock Island &s 
validity upon his vote, together with St. Louis H. K. Co, o. Sage, 05 IU, 
that of the two directors, were held to 3S8; Chceuey ». LaFayelte, Blooming- 
he illegal. See, also, Coleman v. ton & Western Ry. Co , (18 111. 070; 
Second Avenue R. R. Co., 38 !N. Y. American Central R. R. Co r. Miles, 
301. 52 111. 174; Gridley ». LaFayette, B. 

1 Holder u. LaFayctte, Blooming- AM iiy. Co., 71 III. 300, LaFnyette, 
ton & Mississippi Ry. Co , (1873) 71 B A ;M. li> Co. r Cheeiioy. S7 111. 
Ill, 10(5. It was said hy the court: 410, Illinois Linen Co. r. Hough, 91 
“ [These directors] are managing a 111 03. 

land as trustees for the stockholders; ® Freeman v, Stine, (Pa.) 3^ Log 
and they have no right to use or Iiit 368; Fareira v. Riter, (Pa ) JiS l.eg. 
apropriate the funds of their restuis qm Int. 450. 

trv&t to themselves. They have no ** Wayne Pike Co. r. Hammons, 
power to waste, destroy, giveaway or (1891) 129 Ind. 308; s. c., 27 R. E 
misapply it, and w’hen th(*y were Rep. 487. In Emporium Real Estate 
elected by the shareholders, no pro- & Manufacturing Co. «. Emric, (18701 
vision having been made for their 51 111. 340, it was held that the presi- 
conipensation, the stockholders had dent of the eon)oration, who, claiming 
a right to suppose they were acting that the corporation was indebted to 
under the common-law rule, that, as him for his salary as president and for 
trustees, they could not claim pay- sm-vices as attorney at law, had 
ment for their services.” See Kirk- caused the secretary of the corpora- 
patrick ». Penrose Ferry Bridge Co., tiou to assign to him certain certifi- 
49 Pa. St. 121; Loan Associations, cates of purchase of land held hy the 
Htonemetz, 29 Pa. St, 534; Hew York corporation, and in their possession as 
<& H. n. R. R. Co. r. Ketchum, 27 officers, should surrender thcMc certid- 
Oonn. 170; Henry i\ Rutland & B. R. cates to the corporation. Tt was said 
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York these facts were shown : That the corporation had been man- 
aged by tlie owners of the stock in harmony and at a small salary 
until the president of the corporation wanted a part of the plain- 
tifl^s stock ; to compel the sale a threat was made to raise the 
salaries of the officers. A subsequent I'aiso of the salaries fol- 
lowed. Again there was the same refusal to sell, another 
similar throat, and this was followed by an extremely largo 
increase, and this was followed by a threat that there must be 
another increase accompanied by an averment that tiiore was no 
limit to the raise except the will of the trustees. The court held 
that the action of the trustees in the matter of raising the salaries 
of its officers was a spoliation of the corporation for an unworthy 
purpose, and trustees would not be permitted to act in such a 
manner with the corporation’s funds.^ A majority of the direct- 
ors, there being three, and all stockholders of a corporation, hav- 
ing combined, so managed the business of the corporation as to 
divert all the profits of the enterprise from their legitimate desti- 
nation, and to appropriate them to their own use, as by voting 
to themselves extraordinary salaides, the chancellor held that as 
they had in pari executed their plan, and the circumstances ren- 
dered any change in personnel of the management impracti- 
cable, a proper case had arisen for the intervention of the court 
to make a division of tho assets. Tie also hold that such a 

l)y the court: “The claim t)f Ibe appearing that he dissented to this 
president had not been allowed by the action, could be recovered of him by 
hoard of director or by a coniiiiittoe the receiver of the corporation on the 
appointed by them. In effect, the general ground of equity controlling 
luesident audited his own demand, the actions of direciors or officers of a 
and then seized upon property for its corporation as holding a fiduciary 
payment. This can never be per- position in connection with voting or 
raitted to the olllcerb oi oorporations. granting anything to their personal 
The toleration of such pmcticc would advantage. As to the action of three 
be destructive of the rights of of five directors of a corporation in 
creditors and of stockholders. The voting a salary to one of the three as 
jisaets would be at the mer(*y of tho secretary being void, see Martin v. 
officers, who have no legal or equita- Santa Cruz Water Storage Co., (Ariz. 
ble rights to control them, except for 1H94) 36 Pac. Kep. 86. 
the benefit of the company.” In ^ Ziegler v, Hoagland, (1889) 
Ashley o. Kinnan, (Sup. Court, Spl. Hun, 385; s. c., 5 N. Y. Supp. 805, 
Term, 1888) 2 K, Y. Supp. 574, it was affirming tho judgment restraining 
held that the amount received by an such conduct on the part of the 
officer presiding over the board of trustees, citing to the point Butts 
trustees, when the board voted Mm a Wood, 37 N, Y. 817; Ogden 
sMary for certain services, and it not Murray, 89 Y, 202. 
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brnstee, having conimiltccl a hreacli of trubt by deliberately 
extracting and appropriating to liiB own use a portion of the trust 
fund, could not euro the breach and demand the further custody 
of the fund by biinply restoring it.^ 

§ 197. Interest upon exorbitant salary voted officer 
recoverable, — Tlicre was a contention in an Indiana case that 
fche damages assessed by the court wci’e too large. It was based 
upon tlie fact that the court allowed interest on the auionutj or 
i portion of the amount, appropriated or used hy the appellants. 
The argument was that the money received by the treasurer 
belonged to him and tliat he had the right to use it so long as he 
furnibhed the amount due when called upon to do so. The 
Supremo Courl said of this: ‘'The argument is based upon 
false promihes. The treasurer of a private corporation does not 
bear that relation I 0 the funds which come into his hands sus- 
rained by a public ofliecr, A public officer, wlien called upon to 
riccount for moneys which come into his hands, as such, cannot 
3xcuse himself on the ground that the funds have been stolen, or 
Jestroyed without his fault, because, by legal fiction, the money 
s supposed to belong to him, and ho must bear the loss. Such 
iction is thought to bo necessary for the safety of the public*. 
:unds. But it is not so with the treasurer, or agent, of a private 
2 orporation. If the funds in his hands are lost, or destroyed, 
without his fault, the loss is the loss of the priucijml and not the 
OSS of the treasurer or agent. ]\towbray v. Antrim, 123 Ind. 24. 
tl largo portion of funds involved in this suit was allowed to the 
iecretary and treasurer, ns salary, and prcbumably he used the 
mm so allowed liim. The court found that such salary was 
exorbitant and unreasonable and re(iuircd the appellants to 
lecount for all the funds used in that way over and above a 
reasonable compensation for the services of the secretary and 
treasurer. If these funds were so used, we know of no good 
-eason why those who used them should not account for the 
nterest. We do not think the court erred in charging the 
appellants with interest on the funds which eame into their 
lands, and which were used by the secretary and treasurer in his 
>rivate business, under the guise of an exorbitant salary.”® 

"Fougeray d. Cord, (1893) 50 N. J. ^ Wayne Pike Company v. Ham- 

Sq, 186; s. o„ 34 Atl. Rep. 499. mons* (1891) m Ind. 860. 378. 370. 

86 
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§ 198. Contracts between corporations having the same 
directors in part. — Where tlie managers of a railroad corpora- 
tion, acting ill its interests, buy a controlling interest in the stoclc 
of a connecting railroad for the purpose of making with them- 
selves as controlling managers of the connecting road contracts 
more favorable to the former, and accomplish their purpose, the 
question whether the contracts are fair and just is immaterial in 
a stockholder’s injunction suit to restrain the execution of the 
contracts.^ A construction company contracted with a railway 


* Pearson Concord Railroad Cor- 
poration, (1883) 62 N, II. 537, It 
was said by the court, in the opinion: 
“A director of a railroad corporation, 
though not technically a trustee, stands 
in a Muciury relation to the corpora- 
tion, and is under the disability of a 
trustee. Practically, the directors are 
trustees, and the stockholders are the 
cestuk que trmt Like all other per- 
sona where this relation exists, he 
cannot, as buyer for his corpo 3 *ation, 
buy of himself against the objection of 
his cestni que trunt, nor as seller for the 
corporation become the purchaser, nor, 
being its agent and trustee, contract 
with himself or secure to himself ad- 
vantages not common to other stock- 
liolders, hccaust* such contracts and 
relations are likely to bring him in 
conflict with his duty and self-interest, 
and tempt him to be unfaithful to the 
superior obligations he has assumed. 
[Citing] Pierce on Railroads, 36; Mt>- 
raw. on Corp., § 215; Ang, 65 Ames on 
Oorp. § 233, note a, g 312; Butts «. 
Wood, 37 K. T. 317; Hoyle ». Ruil- 
road, 54 H. Y. 315, 32R; Bhikc a 
Railroad, 66 K. Y. 486, 400; Barnes i\ 
Brown, 80 N. Y. 527, 635; Duiicomb 
1’. Railroad, 84 N. Y. 190, 198; Robin- 
son D, Smith, 3 Paige, 222, 232, Koeh- 
ler D, Iron Company, 2 Black, 715, 721; 
Bliss Matteson, 45 N, Y. 22; 1 Per. 
Tr, % 207; Booth tJ. Robinson, 53 Md. 
419, 486, 440. * ♦ * In England 
parliament has declared by statute {8 
& 9 Viet. chap. 16) that no person in- 


terested ill any contract with a corpo- 
ration shall be capable of being a 
director thereof, and if any director 
shall directly or indirectly be concerned 
in any contmet with the corporation, 
his office shall become vacant. The 
office becomes vacant, although in a 
suit at law between the parties upon 
such a contract the contract i-^ not held 
void. Poster Railway Co., 13 0. B. 
200. Such contracts are voidable in 
equity at the suit of a stockholder. 
We have no such statute; but reason 
and common sense, and all the analo- 
gies of the law, forbid that a person 
should act in a position of trust when 
self-interest conllictH with duty. The 
consciences of men in such positions 
will not stand the strain of self-inter- 
est. We approve the remarks of 
WisLOH, J., in Goodin Canal Co., 18 
Ohio St. 169: *A director whose per- 
sonal interests are advi^rse to those of 
the corporation has no right to he or 
act as a director. As soon as he finds 
that he has personal interests which ar(‘ 
in conflict with those of the company, 
he ought to resign. Ho matt-er if a 
majority of the atockUold(*rs as well as 
liimself have j>ersonal interests in {* 011 - 
flict with those of the company. H*? 
does not represent them ns ])crson8, or 
represent their personal interest. He 
represents them as stockholders, and 
t heir interests as such.’ Rolling Stock 
Co. Btiilroad, 34 Ohio St. 465, was a 
stockholders’ bill for an injunction. 
The plaintiff’s hoard of five dirc(*im*8 
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corporation for tlio construction of a portion of its road, the pay- 
ment to be made in the mortgage bonds of the latter. Two of 
the directors of the railway corporation were also parties in the 
construction contract. The other parties in the construction 
contract agreed to assume the subscriptions of all the individual 
directors of the railway corporation to the capital stock of that 


wore members of the defendant’s botird 
of thirteen. The bill was disinib&ed 
because not seasonably brong-ht; and 
the remarks of the couri , to the effect 
that the agreements ought to be set 
aside was valid because executed by a 
majority of the board without the in- 
terofated directors, would seem to be 
dicta, Asbhursi’s Appeal, BO Pa. St. 
291, and Watts* Appeal, 78 Pa. St, 370. 
arc sometimes cited to the point that 
contracts or sales, made by a board of 
directors with or to some of their 
number, may be sustained in equity, 
and the remarks of the court arc to the 
point that such contracts and sales 
may be upheld if their perfect fair- 
ness is shown. These cases were stock- 
holders’ bills to set aside sales of prop- 
erty, upon the ground of a violation of 
fiduciary duty. Relief was denied upon 
the ground that the applications came 
too late. Flagg «).Raihvay Oo, 20 Blatch. 
142; a. c., 21 Am. l^aw Heg. 77o, de- 
cides that whore an tigreement is made 
by the directors relinquishing the right 
to a guaranty of dividends to a corpo- 
ration by another corporation, the exe- 
cution of the agreement will not be 
enjoined at the suit of a stockholder, 
because three of the directors voting 
were also stockholders in the guarani or 
corporation, it appearing that, without 
counting their votes, a majority of the 
directors voted for the measure, lu 
Butts 0 . Wood, 38 Barb. 181; s. c. , [on 
appeal] 37 K. Y, 317, the action of the 
majority of two in a board of three, 
passing upon the claim of a third di- 
rector, who also voted, was set aside 
at the instance of one of the stock- 
holders. Hee, also. Wardens of St. 


James r. Rector, etc., Church of the 
Redeemer, 45 Barb. 356; Kitchen a 
Railroad, 69 Mo. 224; Railroad c. Kelly, 
7r 111. 420; Koehler r. Black, etc., 
Iron Co , 2 Black, 726; Moraw. on Corp. 
245, and cases; 1 Perry on Tr. g 207, 
and cases; Pierce on Railroads, 36- 
40, and cases; Green Biicc Ultra Vir. 
477, note (a) and eases. Stockholders 
and creditors are entitled not only to the 
vote of a director in the board but to 
his iulliienec and argument in. discus- 
sion. Ogden D. Murray, 39 N. Y, 202, 
207; Railway Co. ^j. Blakie, 1 Maeq. 
(11. L. Cas ) 401, where the court said: 
*lt was Mr. JBlakie’s duly to give his 
co-direetoi’s, and rhiough them to the 
company, the full benefit of all the 
knowledge and skill which he could 
bring to bear on the subject.’ In 
Barnes c. Brown, 80 N. Y. 627, 030, 
the court said: ‘ If he [plaintiff] had 
attempted to perform the contract 
while he was director, the stockholders 
could probably have intervened by 
some suit in equity a(la])ted to the 
nature of the case to nullify the con- 
tract as to him, or to restrain him as 
to the performance thereof, or to com- 
pel him to elect to resign his office (*f 
directoi*, or to give up the contract.’ 
Our conclusion upon this part of the 
case is, that the directors of the Con- 
cord could not make the contracts with 
the upper conn)anies, nor settle the 
claims of those companies against tlu* 
Concord. For the transaction of that 
part of the* business of their office they 
were disabled by the understanding 
on which, the purpose for which, and 
the interest in and by which, they 
were elected.” 
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corporation iras worthless) and relieve the directors from 

all liability under it. This contract the Supremo Court of the 
United States lield not to he enforceable in equity when resisted 
by fetockliolders in tlie railway corporation ; and the bonds issued 
under it to the construction company were held to he voidable at 
ilio election of the parties affected by the fraud, while in the 
hands of parties wlio took tlicrn from tlie construction com})any, 
not in the ordinary course of business, but under circumstances 
which threw doubt upon their being holders for value or witliout 
notice.^ The stockholders had been allowed to come into the suit 
for foreclosure of the mortgage and filed their cross-bill. The court 
said ; “ In this condition of the case they are amenable to the 
rule that they who sock equity must do equity. It is just that 
they should pay a fair price for what they have received ; that 
this moi’tgage, given for the construction of the road, though 
excessive by reason of the fraud in the contract, Bhould stand for 
the reasonable value of what the company actually received in 
the way of construction. To permit these interveners to defeat 
the mortgage on any other ground would be unjust, and would 
make the court the instrument of this injustice.”^ In a leading 
Afissouri case, where a railroad corporation was not in financial 
(‘oudition to complete its road in all its branches, whicli was essen- 
tial to its proving profitable, an association of capitalists was 
forinod, the object of which, as expressed in its articles, was the 
purchase of the bonds of the corporation, and ultimately, if found 
profitable to do so, the purchase of the road itself, provided the 
association could obtain control of the company. The bonds of 
the corporation were subseciuently purchased of it, and the asso- 
ciation allowed to name a majority of the directors. It was 
insisted that this transaction was fraudulent by reason of the 

‘Tliomaa, Trustee, d. Brownville, indefensible.” Referring to Wardell 
Fort Kearney & Pacific R. R. Co., v. Union Pacific R. R. Co,, 108 XJ. S. 
(1888) 109 TJ, S. 523; s. c,, 8 Sup. Ct. 631, and same case in 4 Dill, 330, as in 
Rep, 815. The court said: In the precise analogy to this, 
present case the stockholders of the ® Thomas, Trustee, Brownville, 

corporation, whose officers accepted Port Kearney & Pacific R. R. Co., 
those benefits at the hands of the par- (1883) 109 U. S. 522; s. c., 8 Sup, Ct. 
lies with whom they were, in the name Rep. 815. As to the effect of a railway 
of the corporation, making a contract corporation and a construction com- 
for over a million of dollars, do de- pany having mainly the same officers, 
Bounce and repudiate that contract, see Davidson v, Mexican Rational R, 
The conduct of these directors h u1 terly Co. , 58 Ped. Rop. 663. 
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control the corporation heing hurrendered to the association, 
and because the latter looked to the ultimate accjuiRition of the 
road. These facts were hold not to establish fraud.^ It was also 
insisted in this ease that the traiisactioii was fraudulent because, 
at the time of its conhummation, three of the thirteeu directors of 
the railroad corporation were memhers of the association pur- 
chasing. The court held that this, if a fact, urould not make the 
sale void.^ The fact that shortly after the contract for purchase 
of bonds, etc., was proposed to the railroad corporation, and 
before its acceptance, several of the directors became nieinbers of 
the association was held to render 1 he contract, when niado, void- 
able only, and not absolutely void.^ It was further hold in this 


^ Kitchen St. Jjoiiis, Kansas City 
& Northern Ry. Co , (t878) 80 AIo, 
234. The court s^iid: “There is noth- 
ing inconsistent with the utmost good 
faith in cither of Uieso stipulations fas 
to purchase of the road or securing con- 
trol of it]. The last might well have 
been insisted on because the purchase 
of the bonds, if made, involved and 
would require millions of money, 
and the only security which could be 
relied upon to save harmless those who 
furnislied it, would be a faithful and 
honest application of it to the comple- 
tion and equipment of the road. 
Hence, there was a propriety in the 
demand of these capitalists that they 
should have n controlling voice in the 
directory in order that the money fur 
nished might be thus applied and re- 
sult in giving them ample security for 
their investment in the bonds. Bo, in 
regard to the first stipulation, * to buy 
the road ultimately, if deemed profit- 
able to do so/ it may be said that there 
was nothing illegal or fraudulent in 
that alone, as we cannot presume and 
infer from it, that if they should pur- 
chase they would purchase it in any 
other than a lawful manner and under 
circumstances which would authorize 
them to buy.'* 

® Kitchen t). St. Louis, Kansas City 
& Northern Ry. Oo„ (1878) 89 Mo. 


234; citing, as authority, Buell 
Buckingham, 16 Iowa, 384; Kartridge 
i) Rock iv ell. 11. M. Charlton’s Rep. 
260; Twin-Lick Oil Co. Marbury, 
91 U, S. 587. 

•^Citchen o. Bt. Louis, Kansas City 
& Noriheru Ry. Co., (1878) 69 Mo. 
334. The court said, arguendOy lead- 
ing up to the conclusion stated in the 
text: “Viewing the transaction as 
one under which the Missouri Rail- 
road Company was to receive sufficient 
money to complete the road, as therein 
Stipulated, and pay the interest on the 
first mortgage bonds and save the road 
from sale, tve have the highest author- 
ity for saying that it was not void, as 
is contended by plaintiffs. In tire case 
of the Twin-Lick Oil Co. ?>. Marbury, 
91 U. B. 588, which is a recently and 
thoiouglily considered cise, the court, 
after recognizing to ilie fullest extent 
that a director of a corporation occu- 
pying a fiduciary i*elntion in his deal- 
ings with the subject-matter of his 
trust or agency, and with the bene 
ficiary whose propeity is confided to 
his care, is viewed with jealousy, and 
that his acts may be set aside on 
slight grounds, declares "that the gen- 
eral doctrine in regard to contracts of 
this class is not that they are absolutely 
void, but that they are voidable on the 
election of the party whose interest 
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case that the stockholders in meeting, having had thi^proposi- 
tioii made to them for the purchase of the bonds and obtaining 
control of tho road, etc,, submitted to them and making no objec- 
tions, it was too late, after the lapse of five years, for tliem to 
impeach tho transaction.^ The more fact that the president of a 
railroad company, unknown to the other directors, is interested 
in a construction contract let by the company would not make 
the contract void if it be otherwise free from fraud.^ 

§ 199, Issue of worthless, or overissue of, stock. — Directors 
issuing spurious, worthless stock would perpetrate a wrong upon 
the corporation and its stockholders, and a fraud upon every one 
who might take it as fully paid-up stock, relying upon the appear- 
ances and deceived therehy.-’ In case an attempted organization by 
failure to comply witli the statute for organizing corporations of 
its kind does not become a corporation (lejiire^ and cannot legally 
issue stock, the issue of stock by it will not alone make tho 
directors liable for a fraudulent conspiracy to issue worthless 
stock.^ Neither can an intent to deceive on the part of the 
directors be inferred from such issue of worthless stock, and the 
fact that tho nominal is largely in excess of tho actual capital.® 
One who had purchased shai’cs of stock of a corporation, the 
managing officers of which, president, vice-president and director 
and treasurer, had made an overissue of stock for a large amount 

has hecu so repi'e&(»nted by the party be given,* The same doctrine was, in 
elaimini? under it. While it is true the strongest terms, announced in 
that a director of a corporation is Judge 3i\xAND’3 opiuiou in the caso 
bound by all those rules of conscien- of The City & County of 8t. Louis 'o. 
tious fairness which courts of equity Alexander, 23 Mo. 528, and the au- 
have imposed as guides for dealing in tlxorities cited, upon which tho opinion 
such eases, it cannot be maintained is based.” 

that any rule forbids one director ^ IQtchen ?). Bt. Louis, Kansas City 
among several from loaning money to & Northern Ry. Co., (1878) 69 Mo. 224. 
the corporation when the money is ‘-^Augusta, Tallahassee & Gulf R. 
needed and the tiansaction is open and Co. Kittel, (1892) 62 Fed. Rep. 03. 
otherwise free from blame. « ► * Barnes Brown, (1880) 80 N, Y. 

No adjudged case has gone so far as 527, 634; citing Mechanics* Bank i). 
this. Such a doctrine, while it would New York & New Haven R. R, Co., 
afford but little protection to the cor- 13 N. Y. 699; Bruff Mali, 36 N. Y. 
poration against actual fraud, would 200; Morgan ». Skiddy, 62 N. Y. 819; 
deprive it of the aid of those moat Shotwell Mali, 38 Barb. 446. 
interested in giving aid and best quali- ^ Nelson t). Luling, (1876) 62 N. Y. 

fled to judge of the necessity of that 845. 
aid and the extent to which it might ® Ibid. 
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and converted the proceeds to their own use, was held to have 
htated a good cause of action in his complaint against those officers 
in alleging the above facts, and the further allegation that by the 
overissue of stock the genuine stock, including that held by him- 
self, was I’endered valueless and hecanie unsalable.^ Officers of a 
corporation issuing false certiticates of stock authenticated by 
them as genuine anrl placed hy them on the market with fraudu- 
lent intent, are liable to every holder into whose hands they may 
come by fair purchase.^ In a Verniont eaj-e, where the treasurer 
of tlie corporation had fraudulently overishiied stuck of the cor- 
poration and bold Ihe same fur nioiuy, it was held tliat the cor- 
poration might recover in general assnmpsif from him the money 
lie had recei\ed for such sKu'k, where the >pnrioas j.toek had 
hecoiLie so intenniiigled with the gem nine as to bo indistinguishable 
and the corporation had been compelled to and liad treated it as 
genuine/ Further, that, although the stock, when issued, may 
have been absolutely void, and the issuing of it by tlio treasurer 
a crime, the treasurer could not allege tlie illegality of his act as 
a reason why he should not pay over the money/ 


^Oazeaux i'. Mali, (185)) 25 Burl) 
578; s. e., as Mead Mali, 15 llow. Pr 
347, See, also, Wells r, Jewett, 11 
How. Pr. 242; Bell i\ iMali, 11 How 
Pr. 254. 

r. Mali, (IHGT) 36 >i, Y. 200, 
Seiser r. Mali, 6 Abb. Pr. 270, aoh ; 
Shotwell Mali, 38 Barb. 445. For 
a cast* illustratiiii^ under whal ciroiiiu- 
stances the purchasers of stock endan- 
gered thereby would not have a 
remedy in equity against the fraudu 
lently a(*tiug du'cctors, sec Morrison 
V, Grlobe Panorama C’o., 28 Fed. Hep. 
817. Fraudulent issue of stock: Clark 
IK American Coal ('o., (low^a, 1894) 53 
N. W. Rep. 291; Citizens’ Kat. Bank 
of Cincinnati v. Ciueinniiti, N. O. & T. 
R. Ry. Co., 29 Wkly. Law Bull. 15; 
Brown v. Duhith, M, & N. Ry. Co., 
53 Fed. Rep. 889; Florida Land & 
Imp. Co. r. Merrill, 52 Fed. Rep. 77; 
s. c., 2 0. C. A. 629. 

® Rutland Railroad Co. ?». Ilaveu, 
<1889) 62 Yt. 39; s- c., 19 Atl. Rep, 
769. 


•‘Ibid. In Wrii»bt\ Appaal, (1882) 
99 Pa. St. 425, the president of a rail- 
Avay corporation, it appeared, induced 
a stockholder in the corporation lo 
surrender to him her shares of stock, 
together with blank powers of attor- 
ney to transfer the same, by means of 
false rep rescui tat ions that they were 
n(*t‘ded to aid the* corporation. He 
gave to herliis indi\ulual due bill, 
transferred the stoek and embezzled 
the proceeds. Bubsequeutly, by com- 
binaiioii with other otlic^ers, lie fraudu- 
lently issued stock in pxcc&.s of the 
charter limii . and of this overissue of 
stock he awarded lo the use from 
whence he had secured the shares 
wln(‘h he transferred a number of 
shares equal to the number of her 
voted shares. In an equity proceed- 
ing by her to determine her rights and 
the corpomtioix’s growing out of this 
transaction, the Supreme Court of 
Pennsylvania held that she must bear 
the loss resulting from the embezzle- 
ment by the president of the funds re- 
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§ 200. False representations of officers — deceit. — Tlio 
directors of a corporation are personally liable to persons who 
may sustain loss in consequence of false representations made bj 
the directors to them or to the public at large, buch representa- 
tions being fraudulently and <lesignedly made, or ignorantly 
made, concerning facts subceptihle of knowledge, and of which 
it is the official duty of the directors to obtain correct informa- 
tion.^ A stockholder in this Texas ease had been induc(‘d by the 
representations of these directoiv^ to deposit money with tlie com- 
pany, which was then insolvent, and these directors had accepted 
the deposits and applied them to the payment of a debt for which 
they were sureties. The court held that the director’s were 
estopped in this action to charge them pemonally tu set up 
jis a defense their want of authority to receive the depobits.- 
It was further held that the fact that the plaintiff was a stock- 
holder and had acce^^s to the books of the concern, and the means 
of knowing its true condition would not, of itself, prevent a 
recovery against the directors.* Persons representing to the pub- 
lic that a corporation had been regulai-ly organized, in circulars 
signed by them as regularly elected officers, and prematurely 
issuing stock certificateb, one purchasing such certificates will be 
entitled to recover damages for his injury, the result of bUch pur- 
chase, irrespective of any intent on their part to defraud him in 
particular.^ In an action against the directors of an insurance 


suiting from a sale of her valid shares, 
and that the shares he issued to her 
in excess of the charier limit weie 
invalid and valueless. The ground 
was that, under the facts of the case, 
the president was acting as her agent 
and not as agent for the corporation. 
For another case involving the iraudu- 
lent Issue of stock by this president of 
this railroad corporation, see Mount 
Holly Paper Co.’s Appeal, (1883) 13 
W. ST. 0. (Pa.) 328. 

^ Kinkier Junica, (1893) 84 Tex, 
116; s. c„ 19 0, W. Rep. 869, adhering 
to Seale ®. Baker, 70 Tex. 386; s. o., 7 
a -W. Rep. 743, 

* Kinkier d. Junica, (1893) 84 Tex. 
116; a. c., 19 S. W. Rep. 869. 

*Ibid. The court said: ''A stock- 


holder in a corporation has as much 
right to protection against the fraudu- 
lent acts of the trustees or directors as 
any one else, if, indeed, he has not 
more right, although on account of 
his access to the books, he may be 
held to greater caie in his dealings 
with the corporation.” As to what 
would be proper instructions to the 
jury in an action of deceit to charge a 
president of a corporation with the 
debt of the corporation by reason of 
his representations to a creditor as to 
the solvency of the corporation, see 
King Davis, (1891) 61 Hun, 637; s. 
o„ 10 K. Y, Supp. 437. 

*Fenn Ouitis, (1881) 38 Hun, 
384. 
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corporation for damages incurred by one wbo had been induced 
by a statement made by its officers as to its assets, to insure 
his property, and had met with a loss, which, by reason of the 
utter insolvency of the corporation, ho was unable to make good 
out of the corporation, based upon the misfeasance of the direct- 
ors in fraudulently permitting such statement to he made, one of 
the defendants denied his participation in the fraud, and all 
knowledge that certain bonds belonging to him were represented 
in the official publibhcd statement as property of the company. 
The Supreme Court of Connecticut held that evidence was 
admissible on the part of the plaintifF to show that tlie president 
and another director of the corporation had, shortly before the 
publication of the statement, solicited the director denying his 
liability to make some arrangement by which the bonds could be 
represented to be the property of the corporation ; also, that a 
receipt given by him to tlie corporation, acknowledging that the 
bonds were the property of the corporation, and were held by 
him subject to its order, was adinissible ; further, that his acts 
after the plaintiff had taken his policy, not in tliemselvos inde- 
pendent, but connected with and growing out of the ])revious 
fraudulent purpose, were admissible to show his knowledge of, 
and participation in, the fraud.^ The United States Supreme 
Court affirmed the sustaining of a demurrer to a bill filed by 
bondholders against the president of a railroad corjiomtion and 
others, to make him liable to them on allegations of fraudulent 
representations on his part as to the length of the road, a mort- 
gage on which was to be a part of the security for the payment 
of the bonds, and for fraudulently allowing a misapplication of 
the moneys realized upon the sale of the bonds to them, etc. 
They held that the allegation in the bill tliat the president 
received money from the sale of the bonds, but not averring that 
the bondholders had obtained judgment against the corporation 
upon their bonds, and that execution issued on the judgment 
against the corporation had been returned 'imlla bonti^ showed 
nothing entitling the bondholders to relief in equity as a creditor 
of tlie corporation ; farther, that the president of such a corpora- 
tion held no fiduciary relation to the bondholders of the corporar 
tion wliich required him, as their trustee or agent, to see to the 

^ Salmon Richardson, (186^) 30 Conn, 360, 

BT 
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proper application of tlie moneys received by tbe corporation 
from the sale of the bonds, or to account to the bondholders for 
any surplus from the proceeds of their bonds after constructing 
the works for which they were issued ; that his fiduciary relations 
and duties in these respects were to the corporation and its stock- 
holders, and not to the creditors of the corporation ; that tlio 
representations made in the circular issued under liib name were 
the representations of the corporation, and in no respect liis per- 
sonal roprosentations.' The president of a manufacturing cor- 
poration writing to induce one to purchase, and pay in cash for 
it $10,000, value of its stock at par, offered a position for her son, 
and represented to her by lelter that the corporation was in a 
flourishing condition, and that there had been paid a dividend of 
seven per cent upon the stock, as she reasonably understood the 
letter, nine months before, when in fact it was -psbid one year 
before that date. This was three months before the close of a 
fiscal year, and when that period of time was reached, she 
expected a dividend, but was informed that the condition of tlie 
corporation was such that tlie managers had deemed it best to 
witlihold de<'laring a dividend. This president, it afterwards, in 
her action by bill in equity, developed, had sold certain recipes 
and good will, etc., for manufacturing the articles which they 
manufactured, which were utterly worthless, and for which he 
had been paid largely out of the money she paid in for stock 
purchased under the indiiceineutb ho had held out to her, and 
upon his represeutatioiih. Tier bill was filed against the corjiora- 
tion and the president for recovery, account, etc., to have tlie 
assets of the corporation, in so far as they would be available to 
her claim, for the amount of money she liad, in the mode pro- 
posed to her, contributed to the corporation, and for general 
relief for the deficiency against the president on account of his 
fraudulent representations and wrongdoings in the management 
of the corporation’s finances in his own interest by which she was 
damaged. It was contended, before the Supreme Court of the 
United States, that the court had no jurisdiction in equity, as 
against him. The court sustained its jurisdiction on the various 
grounds of equity as shown in the allegations of the bill, and the . 
findings as to the facts, and affirmed the decree in her favor for 
tbe deficiency against the president of the corporation individu- 

^ Yan Weel t. Winston, (1885) 116 U 8. 328; s. c , 6 Sup, Ct. Rep. 22. 
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ally.^ An oflicer of a corporation makinp^ false statements with, 
reforeiieo to the financial status of the corporation, and thereby 
inducing an exchange of property by another, for such stock, 
would be liable to the latter in a personal action for the damages 
caused to him by the transaction.^ Tin's would be true even if 
the false statemeiii he made hj the officers in a statement as to 
the resources and liabilities of the corporation, retpiired by stat- 
ute, if such statement is relied upon in purchasing the stock.® 
Where several iicrsuns engage in business jointly, and, to facilitate 
such business, use a corporate name and issue stock, and, in the 
promotion of the scheme, false representations are made by those 
holding themselves out as promoters and managers of the busi- 
ness, as to the material facts of iiidiiceineiit and as to matters 
peculiaily within the kiunvledge of all the associates or their 
agents, all those engaged in the pi*omotion of the business, as 
associates of thobo making the false representations, are liable to 
those who, relying upon such I’epreseutations, purchase stock to 
their cost and injury.^ 

* Tyler Savage, (1893) 143 U. S. Barb. 121 See, also, Bagshaw « Sey- 
79; s. c., 12 Sup. Ct Rep. 340. Mr. mour, 4 C. B. (N. S.) 873. 

Justice BLATcnFOEi), relcrring espe- ^ Morse d, Swits, 19 IIow. Pr. 275. 
cially to the statement as to the prior Horublower i\ Cmnclall, (18*9) 7 
declaration of a dividend, in his letter Mo. App 330, alhrmed in Uorublower 
to complainant, said: ‘‘This suppres- Crandall, (1883) 78 Mo 581. Itwas 
sion of a material fact [the date when said in Ilornblower » Crandall, 7 Mo. 
the dividend was actually declared] App. 320, 232: “The doctiine by 
which Tyler [the president] was hound which the defendants are here made 
in good faith to disclose, was equiva- liable is a well settled doctrine. Per- 
lent to a false representation. Stewart sons investing in stock, under eircum- 
o. Wyoming Ranche Co , 128 U, S. stances like the present, have a light 
383, 388. The effect of the fraud com- to confide in those who hold themselves 
mitted by Tyler inured directly to his out as the promoters and managers of 
personal advantage. Not only was he, a business which they are carrying on, 
as a large stockholder and salaried so farasconccimsrepiesentationsmade 
officer, benefited by the plaintiff's pay- by such promoters, or under their ail- 
ment into the treasury of the company thority, as to material facts of induce- 
of the 5^10,000, but, as already shown, ment peculiarly within the knowledge 
$6,300 of that sum went directly to of the associates or their agents," 
his benefit, and the remainder, he tes- Citing Cross v, Sackett, 3 Bosw. 617; 
tifies, went to the purchase of mateiial Cazeaux v, Ellali, 25 Barb. 583; Simons 
and ordinary expenses of the company. ». Vulcan, etc., Co., 61 Pa. St. 202; 
The latter amount enabled the com- Morgan ®. Skiddy, 62 N. Y. 319; Mil- 
pany to continue paying to Tyler his ler Barber, 66 N. Y. 558; Bradley 
salary for some time longer.” e, Poole, 98 Mass. 169, New, etc., Co. 

* Newbery u. Garland, (1860) 31 t?. Erlanger, 4 Cent. L, J, 510. 
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§ 201. A leading English decision on this subject. — In a 

comparatively late English ease, an action of deceit brought by a 
shareholder against the directors of a tramway company, based 
upon statements in a prospectus which they issued, which induced 
him to purcliase his shares, it ap2‘)eared that the company was 
incorporated with the right to move their carriages by animal 
power, and, with the consent of tlie board of trade of the city, by 
steam power. It was stated in the prospectus that the company 
had the right to use steam power instead of horses. On the faith 
of this statement the plaintiff purchased his shares. Tlie board of 
trade afterwards refused their consent to the use of steam power 
and the company was wound up. The justice before whom the 
action was first tried gave a decision upon the case made before 
him in favor of the directors. This decision was reversed by the 
Court of Appeal.^ Upon appeal to the Ilonse of Lords, the Court 
of Apjjeal’s decision was reversed and the trial justice’s decision 
restored. The decision of the House of Lords was that the direct- 
ors were not liable, inasmuch as their statement in the prospectus 
as to tlie use of steam power was made by them in the honest 
belief that it was true. The main opinion in the case was by Lord 
Heesohell, whose discussion, treatment of and conclusions from 
all the leading English cases upon actions of deceit were accepted 
by the others in their opinions. These conclusions were thus 
summarized and stated by Lord Heesohell : First In order to 
sustain an action of deceit there must be proof of fraud and noth- 
ing short of that will suffice. 8 eGO)idlij* Fraud is proved when it 
is shown that a false representation has been made knowingly or 
without belief in its truth, or recklessly careless whetlier it be 
true or false. Altliough I have treated the second and third as 
distinct cases, I think the thii’d is but an instance of the second, 
for one who makes a statement under such circumstances can 
have no real belief in the truth of what he states. To 2>revent a 
false statement being fraudulent there must, I think, always be 
an honest belief in its truth. And this probably covers the whole 
ground, for one who knowingly alleges that which is false has 
obviously no such honest belief. Thirdly. If fraud be proved, 
the motive of the person guilty of it is immaterial. It matters 
not that there was no intention to cheat or injure the person to 
whom the statement was made. * * * in niy opinion, mak'* 

» See Peek Derry, 37 Oh. Div. 641. 
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ing a false statement tlii’ough want of care falls far short of, and 
is a very different thing from, fraud, and the same may be said 
of a false representation honestly believed, though on insufficient 
grounds. * * 1 am unable to hold tliat anything less than 
fraud will render directors or any other persons liable in an action 
of deceit,” ^ 


§ 202, The rule adhered to in England. — In a later Eng- 
lish case it appeared that one who was the princij^al partner in a 
trading lirin concurred in steps for turning the partnership into a 
company with limited liability. Ills name appoare<l on the 
prospectus as managing director of the new company, with a note 
that lie wouhl not join the board till after the transfer of the 


^ Derry r. Peck, (1889), 14 App. Cas. 
337. Lord HnnscirELL took occahion 
to say further; “ At the same time I 
desire to say distinctly that ■when a 
false statement has been made the 
questions whether there were reason- 
able grounds for believing it, ancUvhat 
were the means of knowledge in the 
possession of the person making it, 
are most weighty matters for consid- 
eration. The ground upon which an 
alleged belief was founded is a most 
important test of its reality, I can 
conceive many cases where the fact 
that an alleged belief was destitute of 
all reasonable foundation would suf- 
fice of itself to convince the court 
that it was not really entertained, and 
that the representation was a fraudu- 
lent one. So, too, although means of 
knowledge arc, as was pointed out by 
Lord Blackburn in Brownlie v. 
Campbell, (5 App. Cas, at page 953), 
a very different thing from knowl- 
edge, if I thought that a person 
making a false statement had shut his 
eyes to the facts, or purposely ab- 
stained from inquiring into them, I 
should hold that honest belief was ab- 
sent, and that he was just as fraudu- 
lent as if he had knowingly stated 
that which was false. I have arrived 
with some reluctance at the conclu- 


sion to which I have felt myself com- 
pelled, for I think those who put 
before the public a prospectus to in- 
duce them to embark their money in a 
commercial enterprise ought to be 
vigilant to see that it contains such 
representations only as arc in strict 
accordance with fact, and I should he 
very unwilling to give any counte- 
nance to the contrary idea. I think 
there is much to be said for the view 
that this moral duty ought to some 
extent to be converted into a legal 
obligation, and that the want of rea- 
sonable care to see that statements 
made under such circumstances arc 
true should be made an actionable 
wrong. But this is not a matter for 
fit discussion on the present occasion. 
If it is to be done the legislature must 
intervene and expressly give a right 
of action in respect of such a depar- 
ture from duty. It ought not, I 
think, to ho done by straining the law, 
and holding that to be fraudulent 
which the tribunal feels cannot prop- 
erly be so descilbed. I think mischief 
is likely to result from blurring the 
distinction between carelessness and 
fraud and equally holding a man 
fraudulent whether his acts can or 
cannot be justly so designated.” 
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business of the company had boon completed. [le did not issue 
the prospectus, but furnished materials for it ; saw it in draft, 
though not in its final shape, and made alterations in it. It was 
held by the Court of Appeal that, under the circumstances, he 
was liable to the same extent as if he had been the person issuing 
the prospectus. The prospectus contained a statement that the 
business had paid seventeen per cent upon the capital employed 
in it. This statement, it appeared, might be true if “capital 
employed” did not include the business premises, or only included 
their value subject to mortgages upon them, but was grossly 
untrue if the whole value of the business premises was taken as 
part of the capital. This action was brought by one who had 
taken shares on the faith of the prospectus for damages for mis- 
representations. The Court of Appeal held that, in order to make 
a person liable for damages for misrepresentation, it was not 
enough that the statement should be untrue, and made without 
any reasonable ground for believing it to be true, but it must be 
made dishonestly ; that the onus of proving dishonesty lay on the 
plaintiff ; that if the party making the statement believed, how- 
ever unreasonably, that it was true, he was not liable. And as 
the plaintiff in this case had not shown that the statement was 
made dishonestly, the Court of Appeal reversed the judgment 
and dismissed the action,^ 

§203. Officers conspiring to wreck a corporation. — The 
power given to a president of a corporation to borrow money 
will not embrace the power to buy stock in the corporation, or 

^ Glasier Rolls, (1889) 42 Cb, Div Russ. 297; Blaiu 0 . A.gar, 1 Sim, 37; 
436, following Derry Peek, 14 App, Gerhard Baley, 20 Eng. Law & Eq. 
Oas. 337. As to the liability of cor- Rep. ISO; Colman ». Riches, 29 Eng. 
poration and officers making thorn for Law & Eq Rep. 323, Ilichons 'u. Con- 
damages resulting to individuals Irom grevo, 4 Russ 562; Walburn In- 
false statements of such officers in gilby, 1 Mylne K. 61; Poss Ilar- 
prospectuses or otherwise, see Moffat bottle, 2 Hare, 461; Pasley 0 . Pree- 

Winslow, 7 Paige, 124; National man, 3 Term Rep. 61; Shrewsbury v. 
Exchange Co. d. Drew, 32 Eng. Law Blount, 2 Scott's N. R 588; Gallager 
& Eq. Rep. 1, 14; Pontife r. Bignold, ?\ Brunei, 6 Oowen, 346; Allen Ad- 
3 Han, A Gr, 63; Bagshaw v, Sey- dington, 7 Wend 9, Bailey ?». Mayor, 
mour, 93 Eng. Com. Law Rep. 873; etc,, 3 Hill, 631; City of Buffalo v. 
Johnson Goslett, 3 C. B (N. S.) Holloway, 3 Sold. 403; Culvers. Avery, 
669; Colt Woolaston, 2 P. Wms. 7 Wend 384; Upton v. Tail, 6 Johns. 
164; Green u, Barrett, 1 Sim. 45; 181; Barney -b, Dewey, 13 Johns. 224; 
Jones V, Garcia Del Rio, 1 Tur. & Williams Wood, 14 Wend 126. 



§ 204 ] l«’RATOrLENT ACTS OF OFFICERS. 

other corporate stocks or sncli articles as tlie corporation maj 
need in its business. Upon this const ruction of such a power 
giyen to a president of a corporation in an Illinois case wliere it 
appeared that the }>resideui of a private corporation, who held a 
controlling sliare of the stock, was given the power to borrow 
money, sold, as tlie agent of liis wife, her block to the company, 
and gave her judgment notes payable on demand, for such stock, 
upon which notes judgment was eoiifossed in favor of the wife, 
under which judgment all the coi*porate property was s<'ld, an<l 
the proof showed that the prcbidont, in Ihc trausaetion, was seek- 
ing to break down the cori)oration, and transfer its property 
fraudulently to his wife, and there being jn’oef of a coii'^piracy 
on the part of the prcbident and secretary to wi*ock tlie corpora- 
tion, the Supreme Court held that the sales ot the corporate 
property under the judgments conferred were properly bet aside 
on the bill of stockholders and creditors filed for that purpose.^ 

§ 204. President conspiring against corporation — terms 
on which the corporation could rescind the contract made 
by him. — A corporation sought to recover from defendant the 
money which had, as alleged, been paid out of its funds by its 
pi’esident, in carrying out a consjiiraey between defendant, a 
holder of its stock, for such stock at par value when it wiis only 
worth seventy-five per cent of its par value, and the corporation 
itself was offering unsubscribed shares of its capital stock at 
eighty per cent of its par value, on the ground of fraud, etc., the 
corporation itself at the lime being financially embarrassed and 
its then president acting under threats from the defendant of 
exposure of his having embezzled funds of the coi'jioration. The 
Supreme Court of California held that the court below properly 
sustained a demurrer to the complaint of the corp<»ration upon 
the ground that it did not state facts sufficient to constitute a 
cause of action.^ 

' J. W. ButW Paper Co. /> Jeffery, rescission of the contract of sale; and to 
(1894) 161 111. 588. effect this it ivas inciimhent npou [the 

»Bank of San Luis Obispo corporution] to act with reasonable dili- 

Wickeraham, (1893) 09 Oal. 655; s, gence and retain or offer to ret urn to dc- 
c., 34 Pac. Rep. 444. The court said, fendanta the stock rrc*eived from them 
arguendo: “The [corporation] is not under the contract. It cannot be per- 
entitled to any relief because of the mitted to retain the shares of stock 
alleged fraud practiced upon it in the thus received by it, and at the* same 
sale of the stock without a complete time recover from defendants the 
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§ 205. Promoters of corporations accountable for profits, 

— The cases settle that it is incumbent upon a promoter of a cor- 
poration, if he wish to sell property of liis own to it, to make 
full and fair disclosure of liis interest and j>osition witli respect to 
the property, and to furnish the corporation with a board of 
directors capable of forming a competent and impartial judgment 
as to the wisdom of the p^urchabe, and the price to be paid ; and, 
if ho do not, he will not be allowed to retain any profit lie may 


money paid to them as the purchase 
price of such stock. This would be 
contrary to justice, and can receive no 
countenance in a court of equity. 
There is no averment in the complaint 
of any ofCer on the part of [the cor- 
poration] to return the stock pur- 
chased and [it] apparently rested 
satisfied with the contract for more 
than fifteen years. Counsel for [the 
corporation] do not dispute the gene- 
ral proposition that, to entitle one to 
rescind a contract, he must restore to 
the other party every thing of value 
received from him under such con- 
tract ; but it is claimed by them that 
the slock was extinguished by the 
sale, and, therefore, cannot be legally 
returned, and that all defendant 
■VVickersham can justly claim is to re- 
ceive in the statement of the accounts 
demanded in the complaint a credit 
for the value of such stock at the time 
of the sale. Wo do not agree with 
counsel on this point. The shares of 
stock were not extinguished by the 
sale in such sense that they could not 
he reissued by [thecorpomtion] to any 
one subsequently subscribing for 
shares of its capital stock. [The cor- 
poration’s] purcliase did not reduce 
the number of shares which [it] was 
authorized to issue by its articles of 
incorporation. The only effect of the 
transaction was to reduce the amount 
of the subscribed capital stock leaving 
the [corporation] free to again issue 
the same number of shares to any one 
desiring to subscribe for its capital 


stock. Cook Stock & S. §§ 283, 314; 
1 Aloraw. Priv, Corp. ^ 114; State v. 
Smith, 48 Vt. 3G0; Williams d. 
Mtimifg. Co., 3 Md. Cli. 451; Railway 
ITrog Co. D, Haven, 101 Mass, 398, 
The contract of sale was ultra nires, 
and resulted in an illegal withdrawal 
of [the corporation’s] capital actually 
paid in, but the stock was not actually 
extinguished, and so long as there 
remained that number of shares of its 
capital stock unsold the [corporation] 
could at any time have issued a new 
certificate therefor, and tendered the 
same to the defendants which would 
in legal effect have been a tender of 
the same shares sold by them to [the 
corporation].” In Coal Co. Lots- 
peich, (ICy.) 20 S. W. Rep. 878, the 
president of the coal company entered 
into a contract with one of the stock- 
holders to deliver to him a quantity of 
coal, the pay therefor to be applied on 
the payment of the individual in- 
debtrdnesa of the president to the 
stockholder. The stockholder brought 
an action to enforce the contract and 
asked to be permitted to apply the 
price of the coal on the debt. The 
Kentucky Court of Appeals, in pass- 
ing upon the question, said: “The 
pleadings do not present the question 
of fraud by way of defense, but, 
nevertheless, in construing a contract 
made between ofilcers of a corpora- 
tion, by which a corporate liability is 
attempted to be created to the one 
officer or the other, that construction 
should be placed on terms most favor- 
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have made out of the corporation in such a sale.^ It appeared 
in a case reserved from the Superior Court for the adjudica- 
tion by the Supremo Court of Errors fur Connecticut, that 
the promoter of a corporation had secretly agreed with a 
patentee to form this corporation to buy his patent, the patentee 
to pay the promoter half of the price paid for the patents. The 
promoter induced feubscriptious to the stock of the cor23oration by 
stating that he was subscribing on equal terms witli the rest, and 
being elected a director, voted for the resolution to buy the 
patents. The xSupreme Court hold that the corporation might 
recover of him (tlio promoter) his secret protits, and that it was 
not obliged to rchcind the purchase, and so destroy its own reason 
for being. The secret contract between the promoter and the 
owner of the patents was held by the court to be void as against 
public policy.*^ 

able to Ibe corporal iou; and particu- fiduciary relation toward the company 
larly when the great weight of the or corporation wliose organization they 
evidence, and in fact all of it, show*s seek to promote is well settled by the 
that corporate property was being decisions of both [America and Eng 
held, by reason of this contract, to land]. Jjord Cotton prefers to call 
pay an individual debt of one director them “ trustees.’* Bagnall ®. Carlton, 
to the other.** 6 Ch. Div. 385. Sir George Jessei/, 

^ Plaquemines Tropical Fruit Co. M. H., in a case (Phosphate Go. d. Er- 
Buck, (N. J. Eq. 1893) 27 Atl Ecp. laiiger, 5 Ch. Div,73)said: “Promoiers 
1094, in which the chancellor reviews stand in a fiduciary relation to that 
the cases and discus'^es the subject at company which is their creature.*’ 
large. In Erlauger -r. Phosphate Co., Ij, K., 3 

®Yale Gas Stove Co. Wilcox, App. Cas. 1218, the lord chancellor said 
(1894) 64 Conn. 101; s, G., 29 At 1. Pep. of promoters: ‘‘They stand, in my 
303. The court reviewed a number of opinion, undoubtedly in a fiduciary 
cases to which the tlefcndani’s counsel position. They have in their hands 
had cited it, and then disciiss(»(l the the <Teation and molding of the com- 
relations of promi>t(*rs to the eorpoia- pauy. They have the power of defiu 
tions which they helped to form, as ing how, and wdien, and in what shape, 
follows: “ A * promoter ’ has been de- and under what supervision, it shall 
fined to be a person who organizes a start into existence, and begin to act 
corporation It is said to be not a as a trading corporation. If they arc 
legal, but a busines.s term, * usefully doing all this in order that the corn- 
summed up in a single word, a nmn- pany may, as soon as it starts into life, 
her of business operations familiar to become, through its rminaging direct- 
the commercial world by which a com- ors, the purchasers of the property of 
pany is generally brought into exist- themselves (the promoters) it is, in my 
ence.’*’ Bowen, J., in Printing Co. opinion, incumbent upon the pro- 
Green, 28 Wkly. Kep. (Q, B. Div. 1880) motera to take care that, informing 
351, 852. That such persons occupy a the company, they provide it with an 
38 
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§206. Promoters obtaining stock of corporation for 
nothing. — In a ca&o in the federal court it appeared that two 
individuals, as promoters of a projected corporation, entered into 
an agreement with the owners of certain patents and this pro- 
posed corporation, hj wliich a certain number of shares were to 


executive; that is to say, with a hoard 
of diiectors, who shall both he aware 
that the property which they are asked 
to huy is the property of the pro- 
moters, and who shall be competent 
and impartial judges as to whether the 
purchase ought or ought not to he 
made. I do not say that the owner of 
property may not promote and forma 
joint-stock company and then sell his 
property to it; but I do say that if he 
does, he is bound to take care that ho 
sell it to the company through the 
medium of a hoard of directors who 
can and do exercise an independent 
and intelligent judgment on the trans- 
action, and who are not left under the 
belief that the property belongs, not 
to the promoter, but to some other per- 
'son,'' Continuing, “Lord O’Haoan, 
refenlng to the same subject, ex- 
pressed a similar opinion in even more 
emphatic language, declaring that, 
while an original purchase might he 
legitimate, and not less so because the 
object of the purchaser was to sell it 
again, and to sell it by forming a com- 
pany which might afford them a profit 
on the transaction, yet * the privilege 
given them for promoting such a com- 
pany for such an object involved ob- 
jections of a very serious kind. It 
required, in its exercise, the utmost 
good faith, the completest truthful- 
ness and a careM regard to the pro- 
tection of the future stockholders.*’* 
The test, therefore, of the validity of 
such transactions is that it must, in all 
its parts, he open and fair, so that the 
promoters shall not, in fact, substan- 
tially act both as vendors and vendees, 
and in the latter capacity approve a 
transactioE suggested by them in the 


former. Foaa i\ llarbotUc, 2 Hare, 
461, 468; McElhenny’s Appeal, 61 Pa. 
St. 188, Simons d. Vulcan Oil & Mining 
Co., 61 Pa. St. 202; Densmorc Oil Co. r 
Densmore, 64 Pa. St. 40; Pittsburg 
Mining Co. Spooner, 74 Wis. 307, h. 
0 ,, 42 N. W. Rep. 259; South Joplin 
Land Co. ■». Case, 104 Mo. 51 2; s. c., 
16 8. W. Rep. 390 ; In re British 
Seamless Paper Box Co., 17 Cli. Div. 
467; Sewage Co. v. Hartmont, 5 Ch. 
Div. 394. In the last case the distinc- 
tive feature was-that the vendors paid 
the commission to the trustees, who 
received the property on behalf ot the 
company. They were compelled to 
pay it to the company. In Hichens 
Congreve, 1 Russ & M. 150 (on ap- 
peal, 4 Russ. 562), three promoters 
induced their company to buy a 
mine for £25,000, of which they 
received from the vendor, and divided 
among themselves, £15,000. This 
they were compelled to account 
for to the company. Similar eases 
are Beck «>♦ Kantorowica, 8 Kay & J. 
230; Printing Co. Green, 28 Wkly. 
Rep. (Q, B. Div. 1880) 351; Mining 
Co. Grant, 11 Ch. Div. 918; Bagnall 
0, Carlton, 6 Ch. Div. 383; Kent w. 
Brickmaking Co., 17 Law T. (NT. S.) 
77; Water Co. v. Flabh, 97 Cal. 610; s,o , 

32 Pac. Rep. 600. See, also, Mallory 
i\ 3'fallory- Wheeler Co., 61 Conn. 135; 
s. c., 23 Atl. Rep, 708, and the recent 
English case: In re North Australmn 
Territory Co., Archer’s Case, (1892) 1 
Ch. 322, See, also, Ore Co. ». Bird, 

33 Ch, Div. 85 ; Gover’a Case, 1 Ch. 
Div, 182; Atwool V. Merryweathcr, 
37 L. J. Ch. 35; Sewage Co. a. 
Hartmont, 5 Ch. Div. 895; Pitts- 
burg Mining Co. n. Spooner, 74 Wis. 
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be issued to tlieso owners for tlio patentw. They then offered the 
public an option to take stock in the corpo]*ation, disclosing the 
purchase of the patents, and that a portion of the stock was to 
be issued to the fonuer owners in part payment, l^ut not that 
they were to liavc stock on different terms or conditions. They 
were elected president and treasurer of the corporation as was 
further agreed hetween them and the owners of the patents. 
They succeeded in placing a large amount of the stock at seven 
dollars per share, obtaining their own stock for nothing, fii this 
action against them it was licld that tliey occupied a fiduciary rela- 
tion to the other shareholders, and wore liable to account in one 
of several modes for the benefit of the shareholders,^ As to the 
measure of damages, the court said : “ I think the company had 
a riglit to elect, (1) wlietlier they would liave the shares trans- 
ferred back to them ; or (2) if tlie shares had hecu sold, that 
these defendants should turn over the entire profit made l>y the 
sale; or (3) that the company may say, ^Althongh you have 
derived no profit by selling the shares, yet you deprived us of 
placing them with other persons, and you must, therefore, pay us 
the sum we have lost by reason of our being deprived of the 
right of placing these shares with other persons.’ ” ^ 


307; s. 0., 42 K W, Rep. 259; 24 
Am, & Eng. Corp. Cas. 1; In re 
Cape Breton Co , 26 Oh, Div, 331 ; 
s, a, on appeal, 29 Oh. Div, 795; Lady- 
well Mining Co. Brookes, 34 Ch. Div. 
398; fi. c., on appeal, 35 Ch. Div, 400. 

^ Chandler, Receiver, v. Bacon, (1887) 
30 Fed. Rep, 338; Browne ». National 
Color Printing Co., ihid, Colt, J., 
said: “ The defendants could not law- 
fully [take their shares of stock with- 
out eonsidemtion, while other stock- 
holders paid seven dollars per share]. 
As promoters of tlxe new company, 
they occupied a fiduciary relation 
towards it similar to that of agent to 
a principal, and they had no right in 
these negotiations to derive any advant- 
age over other stockholders without a 
full and fair disclosure of the trans- 
actions, and any secret profits so made 
they must refund to the company. 
That this may have been done without 


any fraudulent intent, or that the price 
paid for the patents was fair and rea- 
sonable, cannot retrieve these defend- 
ants. The law forbids them, from 
their position, to secretly derive any 
benefit over other stockholders, and 
makes them accountable to the com- 
pany for any profit so derived, '* Citing 
Btignall i\ (Wlton, 6 Oh. Div. 371; 
Whaley, etc., Co. ». Green, 5 Q. B, 
Div. 109; Sombrero Phosphate Co. c. 
Erlangcr, 5 Ch, Div. 73; Emma Sil- 
ver Mining Co. Grant, 11 Oh. Div. 
918; Densmore Oil Co. Densmore, 
64 Pa. St. 43; McElhenny’s Appeal, 01 
Pa, St. 188; Simons a Vulcan Oil, etc., 
Co., 61 Pa. St. 202; Emery v. Parrott, 
107 Mass. 95; Getty v, Devlin, 54 N. 
Y. 403. 

® Chandler, Receiver, r. Bacon, (1887) 
30 Fed. Rep. 638; Browne a Karional 
Color Printing Co , ibid.; citing Carl- 
ing’s Case, 1 Ch. Div. 115, 196, 127; 
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§ 207 - Jurisdiction of equity courts as to breaches of trust, 
etc. — The United States Supreme Court long since accepted as 
settled law, both in England and the United States, that courts 
of equity in both countries have a jurisdiction over corporations, 
at the instance of one or more of the stockholdei's, to apply pre- 
ventive remedies by injunction, to restrain those who administer 
them from doing acts which would amount to a violation of char- 
ters, or to prevent any misapidication of their capitals in profits, 
.which might result in lessening the dividends of stockliolders or 
the value of their shares, as either may be protected by the fran- 
chises of a corporation, if the acts intended to be done create 
whatever the law denominated a breach of trust. And the juris- 
diction extends to inquire into and to enjoin, as the case may 
require that to bo done, any proceedings by individuals, in what- 
ever character they may profess to act, if franchise, or the denial 
of a right growing out of it, is involved, for which there is not 
an adequate remedy at law.^ In a case where the directors recog- 
nized their duty to resist the collection of a state tax upon the 
corporation (a bank), their refusal to do so was held to be an act 
contrary to the obligation which the charter imposed upon them 
to protect what they conscientiously believed to be the franchise 
of the bank, and was a breach of trust ; that it amounted to an 
illegal application of the profits due to the stockholders of the 
bank, into which a court of equity will inquire to prevent its 
being made.® Officers and directors of a corporation, being trus- 
tees of the stockholders, in securing to themselves an advantage 
not common to all the stockholders, as, for instance, executing a 
mortgage to themselves, to secure indebtedness of the corporation 
to themselves, would he guilty of an unauthorized act, plainly a 

McKa/s Case, S Ch. Div, 1; Flash, 97 Cal, 610; s, o., 33Pac. Rep. 
De Ruvigne*s Case, 6 Cb. Div, 306; 600. 

Nant-y-glo, etc., Co. », Grave, 12 Ch. ^ Dodge v, Woolsey, (1855) 18 How, 
Div. 738. Coutracta with promoters, 331; citing CunlifCe Manchester So 
see Bash Culver Gold Mining Co., 7 Bolton Canal Co., 2 Russ. & Mylne 
Wash. 122; B. c,, 34 Pac. Rep. 462; Ch, 480, n.; Wai*e v. Grand Junction 
Weatherford, M. W. & N. W. R. Co. Water Co., 2 Russ. & Mylne, 470* 
«}, Granger, (Tex. Civ. App.) 23 S. W, Bagshaw v. Eastern Union Railway 
Rep. 425; Winters Hub Mining Co., Co., 7 Hare Ch. 114; Ang, & Ames on 
57 Fed, Rep. 287; Burbank Dennis, Corp, (4th ed.) 424. 

(Cal. 1894) 85 Pac, Rep. 444; Cornell®. » Dodge Woolsey, (1865) 18 How, 
Oorbin, 64 Cal. 197; s. c., 80 Pac. Rep. 331. 

629, Ex-Mission Land Water Co, u. 
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breach of trust, for which a stockholder would bo entitled to a 
remedy in a court of cliancery.^ Contracts made by the direct- 
ors of a railroad corj>oration for the construction of the road, fur 
running ears of another corporation upon its road, for mining its 
coal lands and purchasing the coal so mined, which allow cxorl)i- 
tant prices for work done and material furnished, that are advan- 
tageous to the other contracting parties and injurious to tho 
railroad corporation, in which the directors, or a controlling 
majority of tliem, are interested adversely to the corporation, in 
short, contracts made with themselves, are frauds such as courts 
of equity will relieve against in a proper case.^ For such acts 
the remedy would be as follows : Parties who make such con- 
tracts and receive the pecuniary benefit of them can at law be iriade 
responsible in damages, or lield in equity to compensation for the 
loss suffered. In a proper suit such contracts may be adjudged 
void, and then an accounting ordered, on tho basis of a fair com- 
pensation for what may liavo been done in tho way of construc- 
tion, building, opening mines, fiirnisbing coal, etc,, and what had 
been received for such work and materials. But this can be done 
only in an action brought by hona fiJo stockholders who may 
have taken no part in and had no interest in the fraudulent con- 
tracts, in case the corporation be disabled to complain,^ Tlie 
directors of a joint-stock corporation, who willfully abuse tlieir 
trust or misapply the funds of the company, by which a loss is 
sustained, are personally liable as trustees to make good that loss ; 
and they are also liable if they suffer the cori)orate funds to be 
lost or wasted by gross negligence and inattention to the duties 
of their trust.* And a court of equity lias jurisdiction to entei- 
tain a suit to enforce the proper remedy in such a case. If tlie 
corporation, or the then present directors of the corporations and 
the parties who have made themselves answerable for the loss, 
refuse to bring such a suit, tlien an action will lie in tho name of a 
stockholder in his own behalf or in behalf of all.® The chancellor 

1 Koehler Black River Falls Iron ® United States Union Pacific liail- 
Co , (186S) 2 Black, 71(5, citing Ang. road Co,, (1878) 08 U, S, 509, 609, 610. 
& Ames on Corp. (ed. 1861) | 312; ®Ihid. 

The Charitable Corporation Sutton, ^Robinson v. Smith, (1833) 3 Paige, 
3 Atk. 404; Robinson u. Smith, 3 223, a case involving the loss of corpo- 
Paige, 230; Hodges Kew England rate funds by a speculation in stocks 
Screw Co., 1 R. I. 312; York & North of other corporations by the directors. 
Midland Ry, Co. Hudson, 19 Eng, ®Ibid, 

L. & E. 881. 
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lield in this case that independent of the Revised Statutes of New 
York the Court of Chancery had jurisdiction, so far as the rights of 
the individual corporators were concerned, to call the directors to 
account, and to order them to make suits of action for losses aris- 
ing from a fraudulent breach of trust.'^ And in such suits 
the corporation is a necessary party.® Directors, like any other 
trustees, may he restrained from the perfonriaiiee of unauthorized 
acts, or to rescind and cancel them when performed. And the 
stockholders, occupying the relation of cestuis qae may 

invoke the aid of equity to thus protect their interests.® Officers of 
a corporation may he compelled by a court of equity to account 
for any breach of trust, but the jurisdiction for this purpose is 
over the officers personally.* Where directors of a corpora- 
tion have bO mismanaged its affairs as to he fraudulent, a bill may 
he maintained against them personally by a stockholder. The 
stockholder may, in such case, interpose for the protection of 
the corporation.^ In a stockholder’s action brought by himself 
on behalf of a corporation against its officers for misapplication 
and misappropriation of its funds and charging a violation of 
trust on their part, the lught of action in the corporation must bo 
alleged, just as if the action had been brought by the corporation. 
And he cannot join in the action causes of action accruing to 

^ Ibid See, also, Scott d, Depeystor, unfaithful tmstee has been constantly 
1 Bdw. Ch. 518; Cumberlund Coal Co. brought before it, and made both to 

Sherman, 30 Barb. 558; Cross discover the fund belonging to the 

Sackett, 16 How. Pr. 63. trust and to account for its manage- 

® Robinson Smith, (1833) 3 Paige, ment and misapplication. If fraud in 
333, Cunningham t Pell, (1836; 5 the management of the fund is charged 
Paige, 607. in the bill, by one interested in the 

“Chctlain Republic Life Ins. Co,, trust estate, and who has been injured 

(1877) 86 111. 330. in consequence of such fraud, there is 

*Neall i>. Hill, 16 Cal. 145. no doubt of the jurisdiction of the 

® Watts’ Appeal, (1875) 78 Pa. St, court. If, superadcled to the matters 
370. In Bank of St. Marys v, St. of trust and fraud, the bill, as in this 
John, Powers & Co., (1854) 35 Ala. case, seeks a discovei'y and account, it 
568, 609, an action to enforce the lia- will embrace nearly every ground on 
bility of directors of a bank for un- which the original Juiisdiction of the 
faithful management of its affairs, the Chancery Court is said to rest. In 
Supreme Court of Alabama, as to there such case it is immaterial whether a 
being no equity in the hill, speaking court of law can afford to the corn- 
through Lioon, J., said: ’'It may be plainant partial or full relief, in the 
remarked that strict trusts are admit- matter complained of; it cannot hinder 
ted to be open at all toes to the ex- the aggrieved party from resorting to 
amination of a court of equity, and an a court of equity for redress.” 
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lumself personally with eausub o£ action belonging to the 
<*orporatioii.^ 

g 208. When a court of equity is not open to the com- 
plaints of stockholders. — A company was organized upon 
property, and not cash, as its capital, bonds and stock being issued 
to the organizers and owners of the land, ihoir respective hold- 
ings being in proportion to their rights in the property. The 
stockholders, and the holders of the bonds as well, tiled a bill in 
equity coinplainiug of the management of the compiiny’b aflPairs 
by its ofiicerb. The court held that stockliolders, after voting for 
and approving of an appropriation of corporate funds to a purpose 
fairly within the scope of the corpoi’ate powers, will not, in the 
absence of fraud, be heard to complain thereof in a court of 
equity. Neither can they 2>roceed in chanc’ery to pi’otect their 
equitable rights, imlobs the ct)rj>oratiou has been dissolved, or has 
itself been prevented from proceeding by the misccuiduct of its 
officers.^ Goff, Circuit Judge, in his opinion, states the com- 
plaints of tlieso stockholders and declares as to the rights of stock- 
holders as followb : As stockholders the <*omplainauts are inter- 
ested in the proper management of the (*oni])auy ; in the pay- 
ment of all its liabilities ; in 1 he sale of ito real estate, and the 
distribution of its assets. They charge that the funds of the 
company have been wasted, and its assets misappropriated and 
diverted: to purposes wholly foreign to those for which it was 
organized, to their loss and injury. I do not had that these 
charges are sustained. The a])j)ropriations, donations and sub- 
scriptions to stock by the comi^auy to the various pur2)Obes and 
cnterjpriscs set forth in the bill Averc all iriade with the assent of 
tlie stockholders, including conqilainants, most of whom voted 
for them, as they were in the line of the enterprise in Avliich the 
company was engaged, and to which the stockholders were com- 
mitted. It was siinjily an effort to carry out the object had in 
view when tlie company Avas organized, for which the one-fourth 
portion of the income received from the sale of lots was sot 
apart, as was provided in the charter and nominated in the bond, 
I find that the stocks and bonds held and owned by defendant, 

* Whitney Fairbanks, (189B) 54 * McGeorgc v. Big Stone Gap Imp, 

Fed. Rep. 985; diingBriggs?). Spauld- Co., (1893) 67 Fed. Rep. 262. 
ing, 141 13. S 182; s. c., 11 Snp, a. 

Rep. 924. 
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issued by other corporations, were purchased and secured with 
the one-fourth part so received, and not with trust funds to 
which the bondholders were entitled. The directors of the 
defendant seem to have advised fully with its stockholders, and 
consulted with its bondholders, more so than is usually done ; and, 
as the evidence discloses, they were always governed by the 
advice received. It is true that a number of the enterprises that 
were assisted with the funds of the company have not as yet 
developed into remunerative investments by demonstrating their 
dividend-earning capacities. Still the evidence shows that the 
oflScers honestly endeavored in these instances to enhance the 
interest of the company, and that, in their efforts, they had the 
approval of the stockholders and the commendation of the present 
complainants. It is clearly shown that complainants were not 
only aware of the proceedings had at the meetings of the stock- 
holders and directors, when the expenditures complained of were 
authorized, but that they gave them their cordial support.’* 
Upon this statement of the facts the court held that the bill of 
the complainants was not maintainable.^ 

* Ibid. Arguendo, it was said : they are created, provide the way in 
^‘Stockholders of a corporation that has which they shall be managed, as well 
been managed without fraud will not as the mode of voting the stock and 
be permitted after they, for reasons of the manner of electing the otficoxs 
their own, have become dissatisfied thereof; and, if these provisions have 
with the plan of organization, or the been fairly complied with, then there is 
management thereof, to force the no ground for the interference of a 
abandonment of the business, and court of equity at the complaint of a 
compel the majority of the stockhold- dissatisfied minority shareholder. If he 
ers to submit to the will of the minor- disapproves of the management that 
ity by the decree of a court of equity, has been conducted without fraud, and 
If they had this power it would fxe- under the requirements of the law, his 
quently be exercised to the detriment only remedy is to elect new officers in 
of the corporation, the very existence favor of another policy by appealing to 
of which might be thus destroyed, or the stockholders, or, failing in that, to 
the value of its slock seriously im- sell his stock and retire. Certainly, 
paired. Rival companies might make the equity courts of the country will 
it to the interest of this minority so to not undertake to manage it for him, 
act, or the stock of a corporation might nor will they, under such circum- 
be purchased with such object in stances, take jurisdiction for the pur- 
view, and the result would be that the pose of closing up the affairs of the 
security relied upon by those invest- corporation. Such power is never 
ing in corporate property would be exercised in the absence of a statute 
seriously impaired. The charters giving the jurisdiction, and I find no 
under which corporations are organ- such enactment applicable to this case, 
ized, and the laws by virtue of which In the absence of such legislation the 
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§ 209 . Remedy in equity. — A btockholder may bring a suit 
in equity where a president of a (iorporation wliicli has been 
steadily earning profits has received the same and not accounted 
for them, and the directors are under his influence and control 
and mere instruments to do his bidding, and have surrendered the 
entire control of the affairs of the corporation to him, fo 4 ' such relief 


business matters of a corporation can 
only be controlled, or its cliarter 
privileges taken from it, by the proper 
and usual proceedings in such cases 
provided in the courts of law. 
Chancellor Kent,” said the court, 
“in a leading case on this subject, 
said : ' 1 admit that the persons who 
from time to time exercise the cor- 
porate powers may, in their character 
of trustees, he accountable to tliis 
court for a fraudulent breach of trust, 
and to this plain and ordinary head of 
equity the jurisdiction of tliis court 
over corporations ought to be con- 
fined/ Attorney-General 0 , Utica Ins. 
Oo,, 3 Johns. Oh. 871. ‘It eaunot be 
concealed/ said the chancellor in Bay- 
less 0 , Orne, 1 Freeni. Cli. (Miss.) 178, 

‘ that to decree the pniyer of complain- 
ant’s bill Would be to decree a dissolu- 
tion of the corporation. In this respect 
it dillers materially from bills which 
have fi*equently been enteilained by 
courts of equity at the instance of 
stockholders against the directors of a 
corporate company to comiTcl them to 
account for the improper use of funds, 
or to restrain them from violating their 
trust. That a court of equity, as such, 
has not jurisdiction or power ovcrcor- 
poi’ate bodies for the purpose of re- 
straining their operations, or winding 
up their concerns, is, 1 think, well 
settled by various authorities * ” Boo 
on this subject Verplaucke. Insurance 
Go., 1 Edw. Oh. 84; Attorney -General 
Bank of Niagara, 1 Hopk. Ch. 334; 
Neall Hill, 16 Gal. 146. In Tread- 
well Salisbury Manufg. Co., 7 Gray, 
398, it is said: “Indeed, it is loo well 
settled to admit of question that a 
39 


court of chancery has no peculiar 
jtu’isdictiou over corporations to re 
strain them in the exercise of tht'ir 
powers, or control their action, or pre- 
vent them from violating their charter 
in cases where tluTp is no fraud or 
breach of trust alleg«*d as the* founda- 
tion- of the claim for equitable relief. 
Their rights and duties arc regulated 
and governed by the common law, 
which, in most wises, furnishes ample 
remedies for any excess or abuse of cor- 
porate powers and privil(*gcs, which 
may injuriously alb ct either public or 
private rights. It is only w'hen there 
is no plain and ade(juato remedy at 
law, and a case is presented which 
entitles a party to equitable relief, 
under some general head of ehtinc*(iry 
jurisdiction, thtit a bill in eq\iity can 
bo maintained against a corporation 
And this rule is applicable to stockhold- 
ers as well us to other persons.” See 
Ang, & A. Oorp. § 31 9; Grant on Corp. 
71, 371; Mozloy v, Alston, 1 Phil. Oh. 
790; Hodges e vSerew C’o., 1 It 1. 
350; Baker e. Railroad Go,, 34 La. Ann. 
754. The circuit judge resumed ; 
“The rule is also well established that 
a corporation claiming redress for 
wrongs must proceed through its 
regularly appointed agents. It is 
only when the company has been dis- 
solved, or is prevented from proceed- 
ing by the misconduct of its officers, 
that the stockholders may themselves 
proceed in chancery for the protection 
of their equitable rights. If the 
directors refuse to act, or are them- 
selves guilty of a wrong that the ma- 
jority of the stockholders refuse to 
correct, equity will interfere at the 
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as he may be entitled to.^ And in addition to these facts, should 
it appear that a number of the directors, especially if includ- 
injf a relative of the president, are not 'bonafide stockholders, but 
made such merely by a voluntary transfer of stock to them by 
him to qualify them tis directors, it may not bo alleged that the 
direclors have been requested to bring suit and refused.^ One 
having a claim for alo&s against a iiiutnalinsurance corporation is 
entitled to bring his bill in equity against the directors of such a 
corporation who, having funds belonging to it in their hands to 
pay the claim, have neglected and refused to pay it, and fraudu- 
lently applied the funds to other purposes,^ The managers of a 
saving fund are liable in equity as trustees for the proper man- 
agement of the fnnd.^ The proper remedy for the defrauded 
depositors of a saving fund is a hill iu equity against the directors 
of such an institution ; and these directors, although ignorant of 
tlie fact of a fraud in its organization, will he liable to tlie deposit- 
ors for the proper care and management of the deposits intrusted 
to its safe-keeping.® The directors of a saving fund will be held 
liable to the depositors for maladministration of their office, and 
suits may he brought by the depositors.® But directors who did 

suit of a stocklioLW. Moraw. Piiv, Hotekkiss, 25 Conn. 171; Wright tJ. 
Oorp. JJS 381, 386; Moore Oroville Gold, Silver & Copper Min* 
Schoppert, 22 W. Va. 282, 291; Tlawes iiig Co., 40 Cal. 20; Allen i), Curtis, 26 

Oakland, 104 IJ. S. 450, 460; Foss a. Conn. 456. 

Ilavhotile, 2 Hai'c, 493. In this case ^ Lyman Boniiey, (1869) 101 Mass, 
the complainants allege that they con- 562, 

trol a majority of the shares of stock ^Leilman r, Flanigan, (1863) 5 Phil, 
of the defendant. If that is so they 155. 

Avill have no trouhle in calling a stock ® Ibid. 

holders’ meeting of the company and Hlaisch u. having Fund, (1862), 6 
therein so voting their stock as to cor- Phil. 30. SmVRswoon, P. J,, in his 
root the wrongs of which they now opinion, said: “ We are by no means 
complaiu, and fully protect their in- announcing any new doctrine when 
tereats in the future.” wo say that the directors of corpum- 

* Kogers v. La Fayette Agiicultural tions arc responsible for gross negli- 

Works, (1875) 52 Ind. 296. gence, as well as fraud, In the man- 

* Ibid.; citing March ^.BiistemR. R. agement of the Interest intrusted to 
Go., 40 N. H. 548; Robinson r. Smith, them. It has received the indorsc- 
3 Paige, 222; Bodge v, Woolsey, 18 ment of courts of the highest oliaiucter 
How. 381; Brewer Boston Theatre, for learning, Robinson Smith, 3 
104 Maas. 378; Hodges r. New Eng- Paige, 222; Scott o. Bepeyster, 1 
land Screw Go,, 1 R. L 312; Goodin Bdw. Ch. 518; Allen v, Curtis, 28 
Cincinnati, etc.. Go., 18 Ohio St, 169; Conn. 456. No one doubts the per- 
Peabody v. Flint, 6 Allen, 52; Bears c. sonal liability of the president, treas- 
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not participate, and never took their seats in the hoard, and 
against whom there he no allegation of knowledge of the fraud, 
need not be held liable.^ A president of a corporation may be 
called upon by bill in equity to account for and make restitution 
of any part of the propei’ty of the corporation confided to his 
care where he has improperly applied it to his own use.^ Where 
by a contract with its president a corporation may deliver to him, 
its unissued stock, with power of sale, as security for money 
loaned the corporation by him, the contract will be enforced 
if shown to have been made for the benefit of the corporation, 


and to bo just and fair.® An 

urer and other officers -vrho are paid 
for their services. Why should there 
exist any doubt as to directors who 
are also officers? The dilTeience is 
only in the measure and degree of 
their respective rcbponsibility. It 
would be monstrous if a director 
could look on and see a cashier or 
treasurer embezzling the funds of a 
corpomlion and not be responsible if 
he gave no information, and took no 
measures to prevent it. Equally mon- 
strous would it be to say that the 
directors of a saving fund, insui*ance 
office or bank should allow their names 
to go forth to the public in connection 
with representations of the nature and 
value of the assets which, if the ordi- 
nary means of examination and super- 
vision had been resoited to, they would 
have easily discovered to be false. If 
they have such unbounded faith in 
the faithfulness and integrity of their 
officers as to trust the whole affairs of 
the corporation to their management, 
without any attention on their part, 
they must accept the alternative of 
responsibility for their conduct. It is 
important that the community at large 
should know this, and that gentlemen 
of wealth and respectability should be 
careful how they suffer their names to 
be held forth as the trustees or man- 
agers of institutions to which they 
have not the time or inclination to 
give their personal attention.” 


action by a stockholder to set 

‘Maisch ». Having Fund, (1863), 5 
Phil. 30. In Flagler Engraving Ma- 
chine Co. Flagler, (1884) 10 Fed. 
Eep. 468, it appeared that the organ- 
izers of the joint stock company put 
in as a part of the capital stock c<ir- 
tain pjitont rights and by fmudulent 
puffing induce<l others to purchase the 
stock at fictitious prices. It was held 
that whether the purchasers could set 
aside the sales or not, they were not 
entitled to gain control of the com- 
pany and pursue their remedy against 
the fraudulent directors in the name of 
the company. 

Oombination Trust Co. ■». Weed, 3 
Fed. Rep. 34. 

®Ibid. In Pneumatic Gas Co. 
Berry, (1885) 113 U. B. 333; s. c., 5 
Sup. Ct. Rep. 635, where the objec- 
tion was made to a contract entered 
into with a director of the corporation 
seven years after its execution and had 
been repeatedly nitificcl, the Supreme 
Court of the United States said; “A 
court of equity does not listen with 
much satisfaction to the complaints of 
a company that transactions were ille- 
gal which had its approval, which were 
essential to its protection, and other 
benefits of which it has fully received. 
Complaints that its own directors ex- 
ceeded their authority come with ill 
grace when the acts complained of 
alone preserved its existence.” In 
Jesup Illznois Central R. Co.« (1896} 
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aside a resolution of a board of trustees of a corporation fix- 
ing the salaries and eonipensation to bo received by them 
respectively as secretary, treasurer and vice-president of the cor- 
poration, and to compel the restoration of the money paid them, 
although it is not binding upon the corporation and may at the 
election of the corporation be set aside, cannot be maintained 
unless he shows that the corporation ought to exercise its rights 
to avoid the resolution or contract made by its trustees in which 
they were personally interested.^ The presumption does not 
arise in such an action that the trustees acted dishonestly, which 
must be overcome on their part hy affirmative evidence, as it 
would in case the corporation had sought to set aside the contract.^ 
A stockholder has a right of action for losses sustained by himhy 


43 Eed. Rep. 483, it was held that sea- 
soDtable resistance could not be predi- 
cated of a case of a merely voidable 
contract, where the party complaining 
had not simply been silent for twenty 
years, but with knowledge of the facts, 
or with free opportunity to ascertain 
them, has enjoyed the fruits of the 
contmets, and treated it as valid. Mr. 
Justice IlAitL VN said generally: “ The 
rule is a wholesome one that requires 
the court, in cases of merely voidable 
contracts, to withhold relief from those 
who, with knowledge of the facts, or 
with full opportunity" to ascertain the 
facts, unreasonably postpone applica- 
tion for relief. A contract not wholly 
invalid w’hen executed, nor prohibited 
by law, as relating to some illegal 
transaction, and which is, therefore, 
voidable only, may become, by the acts 
of the parties or by long acquiescence, 
binding upon them, especially where 
the nature of the property which is 
the subject of the contract is such that 
its value may be affected by its rela- 
tions to other property of like kind, 
and by the changing business of the 
eountiy.” As to the right of one 
wiping to fix liability upon directors 
of a corporation on account of fraudu- 
lent transactions by which he had 
been endangered to file a bill for dis- 


covery against them personally, see 
Stehbins ». Cowles, (1835) 10 Conn. 399. 

' MaebTaughton t?. Osgood, (1886) 41 
Hun, 109. 

® Ibid, As to the rule which would 
govern in case the corporation ‘tself 
sought to set aside such a resolution, 
it was said by the court: “ The corpo- 
ration may avoid such a contiuct w"ith 
its trustees, but cannot do so except 
upon equitable terms, and must re- 
store to him what is received iroin 
him. Duncomb o. N. Jl. <& N. 
R. R. Co . 84 N. Y. 190. Hence the 
corporation, upon rescinding, ought to 
pay the reasonable value of the serv- 
ices of these officers, rendered in a de- 
partment of labor beneficial to it, and 
outside of the duty of direction which 
the office of director implies. See 
Metropolitan Elevated Railway Co. 
V. Manhattan Railway Co., 14 Abb. 
N. C. at pages 258, 259, where the 
case of Jackson Hew York Central 
Railroad Co„ 2 Sup. Ct. (T. & 0.) 
653; affirmed, 68 N. Y. 623, is com- 
mented upon, and other cases are cited 
in which the right of a director to re- 
cover for such services is shown to 
rest solely upon qaantum ineiHiit, and 
such, we have no doubt, is the law," 
That it must be a clear case demand- 
ing its interference before a court will 
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rea&on of the fraudulent acts and a misapplication or waste of the 
corporate funds and property hy an officer of the corporation.^ 
Lut before bringing, in bis own name, an action against an officer 
of a corporation to recover damages for a fraudnieiit misappro- 
priation and conversion by such officer of the corporate earnings 
and funds, he must first apply to the corporation to bring the 
action and the latter refuse to bring it. In case the corporation 
do refuse to brijig the action, then the stoctliolder may bring it 
in behalf of liiiuself and other stockholders, making the corponv 
tion a party defendant, alleging its refusal in his complaint and 
proving it.® And an action in ids own name, without making 
the corporation a party defendant, to recover the diHerenee 
between the actual loss and depreciation will not be authorized 
by the fact that the wi'ongful acts of the officer have depreciated 
the market value of the capital stock held by the stockholder to 
an extent greater than its share of the actual loss sustained.® 
Where the officers and trustees of a corporation alien ami trans- 
fer the whole property of a corporation to one to enable liiin to 
appropriate it to his own use and to render valueless the stock of 
the corporation to effect a dissolution of the corporation without 
due process of law, and also to oust one who has been chosen to 
have the “management of the affairs of” the corporation for a 
stated time and for the purpose of defrauding its creditors, an 
action will lie to set aside such alienation as fraudulent.^ And 
such manager would be a proper party to bring such an action 
under the New York Code of Civil Procedure, sections 1781, 
1782, which provide that such an action may be brought by a 
creditor of the corporation, or by a trustee, director, manager, or 

interfere with tlie management of a Pr. 293; Head Mali, 15 ITow, Pr. 
corporation, see Barnes z?. Brown, 80 347; Crook v Jewett, 12 Uow. Pr. 19; 
N. Y. 627; Cliaulauqua County Bank Cazeanx ». Mali, 25 Barb. 378; Abbot 

Risley, 19 N. Y. 381; Hawes Oak- zf. Am. H. R. Co., 33 Barb. 678; Howe 
land, 104 U. S. 460. ». Deuel, 43 Barb. 606; Gardiner v. 

' Greaves Gouge, (1877) 69 K. Pollard, 10 Bosw, 675; Gray Hew 
Y. 154. As to a stockholder's having York & Virginia Bt. Ship Co.* 5 T. 
a remedy for losses produced by the 0. 224. 

fraud, culpable neglect of duty or a ® Greaves v. Gouge, (1877) 69 H. Y, 
violation of law, on the part of an 154. 
officer of the corporation, see Bissell zi. * Ibid. 

Michigan Southern & N. I R. R. Go., < Beecher n. Schieffelin, (Bpl. Term 
22 H. Y. 275; Butts Wood, 37 H. Sup. Ot. 1888) 4 H. Y. Qv. Pro. Rep. 
Y. 817; Cross e. Sackett, 6 Abh. Pr. 230. 

247, 265; House e. Cooper, 16 How. 
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otLer officer of the corporation having a general superintendency 
of its affairs.* A treasurer of a corporation failing to pay over 
to it money which he has collected whereby the corporation is 
compelled to borrow money and to pay a rate of interest greater 
than six per cent in an action against him for the recovery of 
that money, would not be liable in equity to pay on tlio sums lie 
had withheld more than six per cent interest should the bill not 
seek to recover any profits ho had made.^ Where stock of a cor- 
poration has been fraudulently issued by one of its officers and 
transferred to a third person as collateral security for a debt, it is 
in the power of a court of equity, upon a bill filed for the j)ur- 
pose by a stockholder, to order the certificates of such stock 
returned and canceled.® And in such a bill the coi*poration is 
not a necessary party A treasurer of a corporation who has 
sold for its benefit a bond issued by it, in case he is unable or 
refuses to disclose the exact amount for which he sold it, will be 
chargeable in equity for at least the full market value of the 
bond at the time of the sale.® In this case the treasurer of the 
corporation had purchased on his own account a quantity of coal, 
when it was not Ms duty as treasurer to purchase it, and with no 
intention of selling it to the corporation. lie afterwards sold it 
to the corporation at its then fair market value, whiclx was more 
than it cost him. It was held that he was not chargeable in equity 
for the difference in price between what he paid for it and sold it 
for to the corporation.® The Supreme Court of New York, in a 
case where two of the directors of a corporation acquired title to 
patents for use in the business in their own name, and transferred 
them to another corporation, which in turn assigned them to one 
of these directors as trustee, held that a decree that this director 
should assign all the interest which he held individually and as 
trustee in the patents to the receiver appointed in the action, and 
that both of these directors should account for all the profits they 
had made in the transactions was pi'oper.'’' An action at law can- 

*Ibid. As to the rules governing * Campbell r. Morgan, (1879) 4 
the bringing of suits to compel the Bradw. (111.) 100. 
ministerial of&cers of a private cor- ^Ibid. ‘ 

poration to account for a breach of * Parker r, Nickerson, (1884) 137 
official duty or misapplication of oor- Mass. 487. 
porate funds, see Hyde Park Gas Co. ® Ibid. 

«. Kerber (1879) 6 Bradw. (111.) 1S2. ’ Averill a. Barber, (1889) {>3 Hun, 

* Parker a. Nickerson, (1884) 137 636; s. o,, 6N. Y. Supp, 355. 

Mass. 487. 
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not be maintained by a stoclcliolder of a corporation against the 
officers and directors of the coi*poration to I’ceover damages for 
willful wasfce of the assets, by reason of which the value of his 
shares of stock 'may have been decreased, and he may have become 
liable to an assessment upon his shares* Ilis remedy lies in a 
court of equity.^ It should appear very clearly that the loss of 
a stockholder in a diminution of the value of his sleek was 
occasioned by the gross negligence or willful mihconducl of 
directors to charge the officers of a corj^oratioii witli such loss 
which he may allege had been caiiSG<l by tlieir uiisniaiiagement.^ 


Wlnle accountable in equity as 

'Hirsh D. Jones, (189u) Fed. hop. 
137. McOoumick, Circuit Judge, said; 
“ The authorities arc uniiorm in sup' 
poi’t of the propositiou that where the 
cause of action affects all the interests 
of the corporation, as such, the cor- 
poration is the proper i):irt.y to sue, 
and on its refusal to sue, or falling 
under the control of those liable to the 
suit, and thus not to be trusted to 
bring and conduct the action, the in- 
jured stockholder has his remedy in 
equity, and must seek it in that juris- 
dictionJ* Citing Keudig o. Beau, 97 
U. S. 423; Dewing Perdicaries, 90 U. 
S. 193; Dodge v. TVoolsey, IH How. 
341; Conway a Halsey, 44 K. J. Law, 
462. 

“Neall V. Hill, 16 Oal. 14o, As to 
the rule with reference to an action by 
a stockholder of a corporation against 
the directors for a misapplication of 
funds of the corporation, see Cogswell 
ti. Bull, (1870) 39 Cal. 320; Parrott r, 
Byers, 40 Cal. 614. In Allen r. Cur- 
tis, (1857) 26 Conn. 456, an action on 
the case brought hy a stockholder of a 
bank against the directors of the same 
for mismanagement and willful neglect 
on their part of the affairs of the bank 
which caused insolvency of the bank 
and a loss to him in the value of his 
stock, the case being referred to the 
Supremo Court of Connecticut on a 
demurrer, the court sustained the de- 
murrer, and in their opinion said: 


trustees, iii ease the officers of a 

“The geneml rule of law is, that an 
action at law must be brought by the 
person having the title or right to the 
damages which arc sought to he re 
covered for the injury. Tfence the 
WondfjHri/ Uank shi)ultl have brought 
this suit. Tl is property which has 
been niisapjiropriatedand lost, and the 
damages to he recovered belong to it — 
to be sure — in trust for billholders, 
depositors and other creditors, if any 
there ho, and finally for the .stock- 
holders. but for all of them and not 
for some of them exclusively. The 
hank then must sue. It mtiy compro- 
mi.se and settle or release the defend- 
ants on terms miitutdly satisfactory, 
which the slockholdor.s cannot do, and, 
should they do it, it would be no bar to 
a suit afterwards brought by the bank. 
In this respect tiic defendants are 
liable to the bank as any other agents 
or persons would be for robbing or de- 
frauding it or in any way injuring the 
corporate property. * * * Besides 
the directors of the bank are the agents 
of tbe bank. The bank is the only 
principal, anil there is no s\ich trust 
for or relation to a stockholder as has 
been claimed by the plaintiff. The 
entire duty of the directoi's growing 
out of their agency is owed to the 
bank, which, under the charter, is the 
sole representative of the stockholders 
and the legal protector and defender 
of their property. Nor is any other 
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corporation have gone out of ofticCj the against tlieni ibr 

an appropriation of corporate funds t(» their own use is at law 
and not iu equity uuIcm discovery is sought J 

§ 210. Malfeasance of the president of a corporation — a 
stockholder's remedy. — In a federal court a stoekholdcrV hill 
ill ef[uity (dmrged that the president of the c(jrporatioii had laken 
po&sesbhm and control of the moneys of the (‘orporatiou, <!ej)osil- 
irig them in hank in his own name, iu deliance of the e\j>ims 
provision of tlio by-laws, and drawitm tlumi tmt on hh own 
cheek, in his own diserelion, for his <>wu purposes; that (spe- 
cially he had iu his own hands tlie sum <d’ immey (*f the 

corporation, wiiicli ha had converted to his own us(*, and for 
which he failed and refiis(»d to aecoinit ; that by tins action, and 
the further imsnse of the corporalioirs funds by haiding them in 
Ids own imiiie, this btocklnddiu* had failed to receive his jiroj^or 
share of the funds of tlu^ company in tins slmi>e. of a dividend on 
liiR stock ; that all his elforts <o a^'ertain tlu* truth about this uiiH 
use of funds by the presidenf, on examination of the books, or in 
calling the prcvsident to an account therefor, had been baffled and 
defeated l>y the dire(*t and active effort of the ])r(i4dtait himself, 
aided by the oilier otHcers, g< dug so far as to r(‘eeiv(s and put a 
motion for investigation nnide at a stockholders me-ctiug, and 
that th(‘n* was a dellnite purpose so to use the affairs of the com- 
])any as to dcjiress the stock so as to* comjiel this stockliolder to 
sell out at a loss. Thert* was a general domurrm* to the bill. 
The United States Oiremit Court overruled the deiiiiirrer and sus- 
tained tlie bill* 

protector or defender nccossary until ' Bay Oity Bridge* Vo, f\ Van Ettea, 
the bank shall n(‘gU‘Ct its duty in re- 36 Mich. iilO, 
fusing to call the directors to account; “ Ittmger p, Champion (‘oi Ion-Press 
in which event, upon a case properly Go.. (1863) 5S Fed. lh*p. 61b Hxmon- 
atated and with proper parties before ton, J., said, referring to the demurrer 
the court, a court of equity may grant and its admissions; **IIcro we have 
relief according to the existing ex- the admission that a complaining 
igency.’* CSting Bmith p, Hurd, 13 stockholder in a trading corporation 
Met. 871; Bishop u* Houghton, I E, has been defrauded and deprived of 
B. Smith, S06; Ang, & Ames on Corp. his share of its property applicable to 
^ 312; Hodsdon o, Copeland, 16 Me. dividends, by the action of the presi- 
814; Hersey u. Veazie, 24 Me. 2. See, dent in misusing for his own purposes 
also, Buby Abys^nian Society, 15 the moneys of the company. That 
Me, 806. every effort made by him to ascertain 
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§ 21 1 . When a demand upon directors to bring suit is not 
required. — (Certain stockholders of an Indiana corporation 
brought an actioii against tlie corporation and the offlcci's of the 
same charging a cojispiracy between tlio latter, they controlling a 


majority of the stock, by which 

the facts connect(*d wiLli this charge 
have Ijeen th waited by the positive 
and distinct rehisal, at the hands ot 
<lic president, made at an annual 
meeting of the stockholders, to giv(^ 
any information or explanation what- 
ever. This admission is made. It is 
denied that a court of equity can give 
any indief. »Strong, in<lec'd, must he 
the formal or teehm(*al difficulties 
which will forbid this eonit from, at 
least, hearing such a complaint." The 
bill and the rights of the stockholder 
arc then discussed in thesis words; 
“ Does the bill make out iwima facie a 
case for equitable ridiet? There can 
he no doubt that in a projicr showing 
this court will come to the aid of a 
minority of stockholders. Dodge v 
Woolsey, IS How. 331. The doctrine 
is well stated in WatfTmnn on Corpo- 
rations (page 57H, § 819): ‘A court of 
(equity will enjoin, on behalf of tlie 
stockholders, any improper alienation 
or disposition of the property, other 
than for corporate purposes, and will 
restrain the commission of acts which 
are contrary to law, amUoudtothedi*- 
stnictlon of the f nin< hises, as well the 
improper management of the business 
of the corporation, or a wrongful di- 
version of its funds, and in such case 
equity may grant relief at the suit of 
SI single stockholder.’ ” The court re- 
sumed: “There are three classes of 
cases in which stockholders may com- 
]dain. A minority may object to the 
business policy pursued by the major- 
ity, as tending to injure, perhaps de- 
stroy. their interests. In such cases 
the court will seldom or never inter- 
fere. The majority must govern, un- 
less there be a palpable abuse of 
40 


ill eli^eting and contiuuiiig cer- 

Ijower, or an interference with vested 
rights. Anot her cl ass of (‘uses is where 
the rights and interests of a corpora- 
tion us a Avhole are threatened by the 
action of a third party, an outsider, 
and the corporate authorities, through 
inadvertence, negligence or willful- 
ness, will not move in their defense." 
Til such cases, following Dodge r. 
Woolsey, the courts of the 

Dniled States lent a ready car to tlie 
complaint of stockholders who inter- 
fcr(‘d in behalf of the corpoi'ate rights. 
But this indulgence of the courts was 
greatly abused. Many cases were 
brought in the United Rtates courts in 
which the jurisdiction was secured by 
collusion between a non-resident 
stockholder and the corporation which 
itself could not come into this court 
This abuse was rebuked in Ilav/es v. 
Oaklaud, 104 CJ. S. 450. The evil was 
cui'cd by the passage of the ninety- 
fourth equity rule, consequent on this 
case. This rule, by its terms, is madi^ 
applicable to “every bill brought by 
one or more stockholders in a corpora- 
tion against the corporation and other 
parties, founded on rights which may 
projierly be asserted by the corpora- 
tion." Hawes Oakland (page 45i) 
shows that those words, “other par- 
ties," means “ an outsider." But this 
case, and the rule consequent upon it, 
do not apply to cases in which there is 
a real contest between the stockholder 
and his corporation. Leo t). Kailwny 
Oo., 17 Fed. Hep. 378. Hawes Oak- 
land <lraws the distinction broadly and 
clearly: “That the vast and increas- 
ing proportion of the active business 
of modern life is done by corporations, 
should call into exercise the beneficent 
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tain ones of them as officers they were ciitibloil tt», ami did, 
misappropriate and waste the funds of tlie corporation, hy a 
system of paying exorhitaut and uiireasooahlo salnrii*'^ to 
other as officers and thus disabled thes corporation to doclaro divl- 
clendSj there being many dififeront allegati4Ui‘> <d‘ wrongdoing on 
their part in the complaint. The Supreme (\n\vt ^ustaim^d the 
overruling of the demurrers to each of the allegation^ in the 


powers and methods of courts 

of eciuity is ucither to ho wuntiered ah 
nor regretted, and tlii^ is specially 
true of controversies growing oiit of 
Iho relations between the stockhol(h*r 
and the corporal ion of which ho is a 
momber. The exercise of this power 
in protecting the stockholder against 
the frauds of thci governing body of 
directors or trustees, and in prevent- 
ing their exercise, in the name of the 
corporation, of powers which arc out- 
side of their charters or articles of at- 
sociadon, has been frequent, and is 
most beneftcial, and is undisputed. 
* * * The ease before us goes be 
yond this.” After stating that case 
and the piinci])lc of Dodge v. Wool- 
sey, in both of which the action of an 
4)utsider was the ymmmcn of the (*oni- 
plaint, the court adds (page 451): 

This is a very different aftair from a 
controversy betwetm the shareholder 
of a corpomtion and the (‘orporatioii 
itself, or its managing dire(*tors or 
trustees, or the other hhnreholdcrs who 
may ho violating his rights, or destroy- 
ing the property in which he has an 
intoreBt.” BrasoNTON, J., then refers 
to the case before him: “The bill in 
this case does not complain of any 
business policy on the part of the cor- 
poration or of the other stockholdeis, 
nor does it charge supineness, or neg- 
lect or collusion with any attack on 
corporate rights, interests or privi- 
leges, by an outsider. The complain- 
ant charges that the presitlent has 
converted to his own use moneys of 
the company in which, as a stock- 
holder, complainant has an interest, 


because they were apjdicahle u>'(livi 
dends; that the prcsiduit misuse* lus 
powers, and conducts the budne'^s oi 
the corporation to liK <»\\ n purpttses, 
that he controls ami umn, in hK own 
private banking account, mid J<jr !ih 
own private pur]Jos(*s, all Uic Jmids ot 
the company, iigainM the evpre-ts pro 
visions of the by-laws, ami that in 
this he is sustained by the otliccrs of 
the company, who aided him in a j>cr 
emptory refusal even to consider a 
motion of inquiry on this subjcci, 
made at a general me(*ting of stock 
holders, lie charges that his own 
peisomil rights are inIriiigiMl ami Ini 
this he s(*cks his ri'inedy As his 
rights are similar to th<H<* ot tin* otbei 
stuekhohiers, he makes tlu'iii parties 
to his suit, as partie.s in interest, so 
that tiuy ma} take sides as they are 
‘'dvised, and, at lr*ast, may be present 
at the division of the common prop 
erty, ainl see flint lie gets his just 
share ami no more, flis prayiT is 
that the money unlawfully converted 
bo returned, and out of it a dividend 
bo declared, and that lie g(4 his 
dividend. This is a Buit within tht^ 
corporation, concerning no one but 
the stockholders un<l the company, 
Reeking rights, clairainl as a stock 
holder, against the company and oth<T 
Rt ockhuklerH. The com plain ant could 
not work out his case through the 
corporation/* The court then stated 
the particular facts as to who hold the 
stock and are otlicers, and said: ” Un- 
der these circumstances, it would bii 
absurd to require the complainant to 
ask these gentlemen to institute, in 
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complaint, liolding that each one of them stated a cause of action 
against the dofcndants. One of the main contentions of the 
defendants was that there should have heen a <lemand upon them 
to bring the action and an allegation in the complaint that it had 
lieon made. The court held this was particularly a case in which 
such a demand upon the directors was not re<]uired.^ 


the name of tlie corporation, a suit 
against [the presidentj involving the 
grave charges of this suit. Tazewell 
Oo. -w. Farmers* L. & T, Co., 13 Fed 
Kep. 752; Heath Kailway Co., 8 
Blatchf. 347.» 

* Wayno Pike Company v. Ham- 
mons, (1891) 129 Iiid. U08. Aryiiaido, 
it was said: “Conceding that the cases 
arc numerous in which such demand 
is nee(»sfeiiry, we do not think this case 
belongs to that I'lass. In this case 
something more Ibau a mere account- 
ing is sought, namely, the appointment 
of a receiver to take charge f)f the cor- 
porate property'. The ])arties out of 
whose hands it is proposed to take the 
management of the affairs of the cor- 
poration, and who are called upon to 
account for a niisappropiiation and 
conversion of tht* corporation assets, 
constitute a majority of the directors. 
It would not be reasonable to require 
those who are charged with a convf*r- 
siott of the assets to bring suit in the 
name of the corporation against them- 
aelves, and to furnish tlio proof to 
sustain the charge, and at the same 
time ask the coiiil. to take the prop- 
erty from tlieir charge on account of 
their misconduct. Such a suit would 
be a farce, and it would be beyond 
reason to refuse the appellees relief 
been use they ditl not demand that such 
a pr<ic<*eding be hud before they eom- 
meiu'cd their suit. Cook on Stocks «fc 
Stockholders, section 7-11. in treating 
this sul)je(jt, says: ‘There are oc’ca- 
blons ■when the allegation that the 
8to«‘khol<ler hasrc‘(iuc*sle(l the directors 
to bring suit, and th<\v hav(‘ refused, 
may be omitted since the request iUelf 


is not required. This occurs when the 
corporate management is» under tho 
control of the guilty parties. No re- 
quest need then be made or jilleged, 
since the guilty parities Tvould not com- 
ply with tho request; and even if they 
did the couit would not allow them to 
conduct the suit against themselves.' 
Tho author cites many authorities 
which fully supi^ort the text. Mr. 
Waterman, in his work on Corpora- 
tions, vol. 1, page 4t)7, .Miys: ‘The 
corporation may call its ofilccrs to 
account if they wilUiilly abuse their 
trust or misapply tho funds of the 
company; and if it refuses to sue, or 
is still under the control of those who 
must be made defendants in the suit, 
the stockholders who aie the real par- 
tiuh in lnt(‘rest may file a bill in their 
own names, malting the corporation a 
party def<'ndant, or part of thc^m may 
Hie a hill in behalf of themselves ami 
all others st/uiding in tho same rela- 
tion. Where a majority of the stock 
of a corporation is held by one family, 
who vote away the corporation pn)fits 
for salaries, a court of equity will 
remedy the fraud. Cook Stt)ck <fe 
Htoekholdcrs, section 567. In the case 
of (^arler o. Ford, etc., Go,, 85 Ind, 
180, it W'as held that where the corpo- 
ration was in the hands of its enemies 
the stockholders might maintain an 
action, which, if successful, would 
inure t o the benefit of the corpomtion. ' 
Hoc, also, Rogers Jja Fayette, etc.. 
Works, r>2 Ind. 290. ‘ The otheers of 
a corporation are its ag<*nis, and they 
are governed by the rules of law ap- 
plicable to other agents, as between 
themsedves and their principal, in so 
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§212. When a stockholder may bring an action. — It 
appearing in a case that a stockholder had ^vritton to the presi- 
dent of a corporation to take action against certain directors for 
hroaches of their trust, atul lie replied that lie had resigned tlio 
presidency two years l>eforc tliis time, and further that the <lij‘cct- 
ors complained of were tlie active managers of the huhinoss, and 
there being no evidence that any successor to the president ha<l 
been elected in the meantime, the Supremo (lourt of New York 
held tliat the stockholder could properly bring an action in his 
ow]i name against these direclors.^ An action for an accumnting 
and ail injunction in tlionaiuo of a corjioraiiou may he antliorized 
and maintained by th(‘ president of a (torponitiou who is also a 
tnifaiee, without the authority of the hoard of trustees, or against 

far as such rules relate to honesty and 04C; Dannmeyer ^ Coleman, 11 Fed. 
fair clealiufi; in the maua/iement of the llej). 07; City of Detroit Dean, 106 
aHairs of their prineipaL They can U S. o37; «. o., 1 Sup. (’t. Kep. GOO; 
IK) more use the hiisiness of their prin- Rathboue i\ Parkerslmr^ Gas 01 
el pal for their own private gain than W. Ya, 70H; s. c\, H H. E. 570; 
any other agent, and should th(»y do Alexander Searcy, HI ihi. 500; s. e., 
so they should he held to the same H S. R. Rep. 0J30; City of Chicago i\ 
strict rule of accountability as the Cameron, 120 III. 447; s. c., UN. IC. 
a^ont of a private person. Port v. Rep, 899; Dunphy />. Traveller News- 
Rus.sell, 36 Iml. 00; Aberdeen Ruihva)' paper A.s.soeintion, 140 Mass. 495; s. 
ikKV. Blakie, 1 Maeq. 461; Michoud o., 16 N. E. Rep. 426; Allen Wilson, 
•p. Girod, 4 How. 503 ; Cumberland, 2H Fed. liep. 077; Slattery i\ Ht. Couis 
etc., Co. Sherman, 30 Barb. 553. «& N. O. Transportation Co., 91 3Io. 
If Iho appellaut.s conspired togetlun* 217; «, c., 4 S. W. R(»p. 70; Taylor /*, 
for the purposes alleged in the com- Holmes, 127 IT. S, 4H9; k. <\,8Sup. 
plaint, each became liable for any act Ct. Rep. 1192; Dinipfol a. Chio & M. 
done by any of the three in furtherance Railway C(k, 110 U. S. 209; a <*., 3 
of the common tlesign. By thu act of Sup, (’t. Rep. 673; McHenry Ibiih 
conspiring together the conspirators road Co., 22 Foil. Rep. 130; Foote t). 
assumed to themselves the attribute of Mining Co,, 17 Fed. Rep. 40; Bill?», 
individuality so far a.H regards tins Telegraph Co., 16 Fed. Rep. 14; City 
proscution of the common design, Ihuji of Quincy ?». Steel, 120 U. S. 241 ; H. 
rendering what was said or clone by t\, 7 Sup, Ot, Rep. 520; Byors v. 
any one in furthernneo of the design, Rollins, 13 Oolo. 32; s, c., 21 Poe. 
the act of all, fCiting authorities.]’” Rep, 894; Pooler;. Association, 80 Fed. 

^Aveiill «. Barber, (1889) 53 ITun, Rep, 513; Wilcox «). Bickel, 11 Kub. 
636; s. c., 0 N. Y. Supp. 265. As to 154; s. c., 8 N. W. Rep. 486; Davis a 
the general rule in such cases, see Gemmoll, 70 Md. 866; s. c‘., 17 All. 
Doud Wisconsin P. <& S. Railway Rep. 259; Hazeltine Belfast M. 
Co.. 65 Wis. 108; s, c,, 25 K. W. Rep. L. Railroad Go,. 79 Me. 411; s. o., 10 
688; Boyd Sims, 8 Pickle (Tcnn.), Aik Rep. 328; Oliphant Woodburn 
771; 8. c., 11 S, W, Rep. 948; Bacon 0. Mining Co., 63 Iowa, 882; s. o.» 
u Irvine, 70 Cal. 221; 11 Pac. Rop. 19 N. W. Rep. 212. 
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its exjpress direction where a majority of the trustees may have 
wrongfully converted corpoi'ate funds and threaten to convert 
other of the funds, especially where the neglect of the board of 
trustees to sue, and its resolution to discontinue a suit already 
commenced, are simply acts in furtherance of the unlawful 
design of the majority of the trustees.^ "Where the assignee in 


* Recamier Manufg. Co. Seymour, 
(Com. PL New York City, 1889) 5 
N. Y. Supp. 648. In Merckants <& 
Planters’ Line v, Waganer, (18821 71 
Ala. 681, a stockholder's action against 
the corporation and certain directors 
based upon alleged mismanagement, 
cte., Stone, J., asks ; “ Have the com- 
plainants averred Riifhcient facia to 
aiiUiori/e them, representing, as they 
do, a minority of Ihe stock, to come 
into equity for the redress of the 
wrongs they complain of while the 
corporate powers arc still in exercise ? ” 
and answers as follows ; '* Very true, 
the present bill charges that three, a 
majority of the directors, have com- 
bined and formed a ring for their own 
private profit, at the expense of the 
other stockholders and many acts of 
wr{)ngdoing are charged against those 
three directors. No act is charged that 
is and there is no averment 

that the corporation effects are 
imperiled by the insolvency of the 
parties. Neither is there averment in 
the bill that any request has lieen 
made known, soliciting the use of the 
corporate name in bringing suit 
against the alleged offenders. Nor is 
it Hliown that any attempt has been 
matle to obtain a iiu'eting of the stock- 
holders. In Tuscaloosa JMsiuufactur- 
ing Oo, Cox, 08 Ala. 71, the ques- 
tions presented arose on bill filed by 
a minority of stockholders. True, the 
abuses charged in that case were less 
flagrant than those complained of in 
this; but the difference is in degree, 
not in kind. In that ciise we ruled 
that complainants bad shown no 
grotmd for equitable relief. We 


said : * In the government of corpora, 
tlons much must be left to the judg- 
ment and discretion of the directory, 
and much must bo credited to the 
fallibility of human judgment. If it 
be supposed an unwise course is being 
pursued, or that the interests of the 
corporation are suffering, or likely to 
sxifier though the inefllciency or faith- 
lessness of an official an appeal should 
first be made to the directory or 
governing body, to redress the grio\- 
ance. Failing there, in ordinary cases, 
the next redress will bo found in the 
power of the ballot, which usually 
comes into exercise at short intervals.* 
Wc quoted approvingly the case of 
Greaves o. Gouge, 69 N, Y. 154, and 
Brewer v. Boston Theatre, 104 Mass. 
378. In Hawes ©. Oakland, 104 U, ti, 
450, Justice Milleh, in delivering 
the opinion of the court, stated that a 
stockhobler could appeal lo the courts 
for relief, ' when the board of direct- j 
ors or a majority of them, are acting 
for their own interest, in a manner 
destructive of the corporation itself, 
or of the rights of the other share- 
holders.* That is precisely what is 
averred in this case. 'But,* Justice 
Miller adds, ‘in adcliti«ni to the 
existence of grievances which call for 
this kind of relief, it is equally im- 
portant that before the shareholder is 
permitted in his own name to institute 
and conduct a litigation which msually 
belongs to the corporation, ho should 
show to the satisfaction of the court 
that ho has exhausted all the means 
within his reach, to obtain, within the 
corporation itself, the redress of his 
grievances, or action in conformity to 
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insolvency o£ u corporation refuses to sue, a btocMiolder may sue 
to enforce a claim of the corporation against its managing oliiccr 
for diversion of funds* At the same time it has been held that a 
stockholder, seeking to enforce rights of the corporation against 
its managing officer for diversion of funds arising from an uiuiu- 
bhori^etl ‘'swapping*^ of checks, who, alleging that, being a 
director, lie protested in writing aguiiibt sutdi ads wluui tirst 
apiu’ibcd of them, hut that they were nevertheless coiitiiaied for 
two years, showed facts convicting hinibelf of lachob, by failing 
to aver that ho was ignorant of such conliimaiicc,^ A sto(*k- 
holder of a corntrudiou com]«in;s which had conbtru{‘ied a raiU 
road whicli became connected willi and was eontrolh*d by ant»ther 
corporation, a railroad <*ompuny, the latter assuming by <*ontract 
the liabilhies of the (ioui])any absorbed l)y it to the construction 
company, brought his action as a stockholder of Ibo latter against 
the construction company and the railroad company whhdi had 

his wibhes. Ito must make an earncbt, ])mu‘lu'H of irusi and misai>i»roj)rm- 
not a simulated, effort with the maiun?- tion ol fund-i, see Hyde Park Gns ( 'o. v. 
lag body of the <*orp(mUio«, to iuduee Kerher. Ti linalw, (111.) ia*i. As to what 
remedial action on their part, and (his is required and what not requiieilof 
must ho made apparent to tlie court, btockhokhrs before Ihty eau iir titute 
If time permits, or him penniltid, he suits fi>r misinntmi^ement , etc., on thn 
must show, if ho fails with the direi't- part of directors and otllceis, lor the 
ors, that hi* luis mudu an honest elTorl n*dr<‘ssuf grievances, see Hell r. Mont- 
to obtain action by the btoekUokiers goincry Liicht Co., (Ala.) lo Ho. 
us a body, in the matter of which he Hep. Gtill; McCrory d, Charubt^rs, 4H 
com plains ; ami he inubi show a ease, 111. App, 41o; George e. Ocuti'ul It H* 
if this is not done, where it could & Hkg. C^o, of Georgia, (Ala.) 1 1 Ho. 
not ho done, or it was not reasonable Rer». ToiS j Earle v. »Seutth*, A H. Ss E. 
to require it.’ The prin{*ipie.s com- Hy. Oo., 5G Ecd. Hi*]). hOh; Hugo ?>. 
meud themselves to our api)rovid by Culver, 71 IIuii, 42; s. c., 21 N. Y, 
the strongest of cuuKiderations. A Hupp. S14; Putnam e. HueU, 51 Foil, 
eorporatioa, to attain the highest sue- Hep. 216; Putnam r. Kuidi. 56 Fed. 
cess, should, like a family, dneil to- Hep. 416; Atchison, T. ^ R F. it 
gether in unity. And when disputes Co. ». Uomrs., 51 Kans. 017; Eaton 
arise between members of this body v. Robinson, (R. I.) 27 AU, R^»p. 595; 
politic, or law-created household, they Pondir p. Kew York, L, E. ^ W. R. 
should, if possible, be adjusted among Co., 72 Ilun, 384; «. c., 2S K Y. Hupp, 
themselves. It should be a strong 560; 31 Abb. K. 0, 29; Whitney a 
case to Justify a resort to personal Fairbanks, 64 Fed. Rep. 986; Fitz- 
litigation, which almost invariably gerald t). Fitzgerald & Mallory Con- 
leads to personal alienation if not struction Co. ct al., (1894) 41 Heb. 874; 
open hostility, Pratt e. Jewett, 0 s. c., 59 IT. W. Rep. 889. 

Gray, 84.” As to aclions against ' Straight Junk, (1898) 59 Fed. 
ministerial officers of a corporation for Bop. 821. 
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nlso, by purcliabe of the stock of the construction company, and 
clectijig so great a number of its directors, obtained full control 
t»f its management, cliarging great wrongs perpetrated on the 
{)art of the railroad (*ompauy acting through its directors and 
luaiiagemeut so as to create liabilities to the construction company 
growing out of their wrongdoing for which this action was brought 
to secure sucli equitable decree against the railroad company in 
favor of the construction company, its co-defendant, as would 
inure to the benelit of the complainant and others holding judg- 
ments and claims against the construction company. The 
Nebraska Supreme Court held tliat tlie action was maintainable.^ 
Two receivers of this consti*uctiou company had been appointed, 
it appeared in tiu* ])etitiou in this ease, one in a court of general 
juriodiction in two <Ii(reront stales. It was insisted upon the part 
of (lefendunth tliat as tliis appeared the receivers were indispen- 
sable parties to the suit. Ihit tlie court held to the contrary,^* 
Tliere was also a (*ont(Mitiou in this ea^e, it being found by the court 
tliat this sto<dcholdor and one o( lier represen ting une-li f tli interest in 
the wliole of tlie sliares of the corporation, having a<*^|uiesce(l in 
these particular acts of tlie direc*! ors of tfie railroad corporation, the 
corporation itself was estopped from recovery. The court below 
found in accordance with this contention. Tlie Supreme Court 
of Nebraska^ however, held this tin ding of the court below to 
bo erroneous. The position of tint latter as to the law involved 
upon this jioint is thus stated in the syllabus by the court: The 
acquiescence of a stockholder will not jirecludo a recovery in an 
action brought by him in a proper case for the benefit of such 
corporation in reb])cet of wrongs eoniiiiitted by the managing 
olli(»erri of sai<l corpijration against it for the benefit of another 
corporation in which they were also officers. In such case, while 
the stockholder is nominally tlie ])laiuiiff,hc is only nominally so ; 
the action is in reality between the corporations joined as defend- 
ants — the one as the party wronged, the other as the i^arty which 
j)rofited by the wrong.® The corporation, a raih*oad company, 

* FiUgcmld r. Fit7.^?eralil & Mailory in the wron^^ found by the court, 

Construction Co. et ah, (1894) 41 Neb. whereby its ability to pay its debts 
374; H. o,» dO N. W. Kcp. 8B9, was greatly impaimd, should preclude 

» Ibid. the right of the construction company 

* Ibid. ATgv<'ti^o, it was said by to relief as against such wrong. The 
the court: ** It is difficult to conceive trial court found that, aside from the 
why the acquicHccnco of stockholders acquiescencoof [the two stockholders]. 
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oiiG of the dcfen<lant>s in this case, was hold liahlo tdvilly for th^* 
damages occasiunod by the torts of its ollieers, lU directors, ttj the 
construction company, its cu-defeudunt, tlioMj tort^s lacing the 
result of the acts of tlio»(J diro(‘t(»rs of th(3 railroad eoin]>any 
while acting in its interest in the inanageineiit of tlie tinama'al 
settlements based upon the (contracts hetwecMi the two on behalf 
of the cousiructiou company, which luanagemeiit Ihe railroad 
company dominated.^ 

fliere Imd bmi t he nrtive eonimission erty or (MmeeriH of the hauk» or cali 
of the wrong by the other four-tifths an> otlhs^r, aireiit or s(*rvji!it to no- 
of tiui const ruelion jomnany's stoc‘k. (‘ount, or liiseliurg** tlieiii from any 
Of what gn-ater avail should bi* tin* liubility. Should all the Moikholdeis 
mere acnuicscoucu of the other lilthY join in ti power of attorney to ttn> 
InQuin<‘y ?>. Steel, 120 S. '2tt; s. e., one, he eonld not take possession of 
7 Sup. Oil. Hop. 520, it w'lis said t hat a any real or por-onai estate, any se 
suit brought by a stoekli old or f<»r the euriiy tu* ehoha* in art ion. eotild not 
honefitof tho eorporalion was in fact (*olleet a debt nr disehurge a claim oi 
a suit for the corporation itst*lf. That release dtiinuai‘rt uri‘-in!>: tnnu any do- 
tfae acquicscenCG of stockholders fnult,sitttplyheeau.setheynrenottiH- 
incroly HB such could be held to imply legal owners of the properly, and 
more than by an afUrmalive act such damage dune to sueh property is not 
stoekholdor, as such, eonlfl perform, any injury to them. Theii rights and 
can scarcely be seriously argued. In their powers are limit i*ti and well tie 
the brief of the defendants is 1‘ouml lined.* If all the sloelJioldeis, by 
the following quotation from the Ian- joining in a pnwend* attorney for that 
gauge of FifJiiU, J., in ZFumphreys e. ]uirpoM% could not release dantage 
McKissock, 1*10 U. H. 811, 015; s. arising fr< an any <lefault, upon what 

11 Bup, Ot, Hep, 771): *The [iroperty principle eouM sueh reh ase be inferred 
of a corpoi*ation is not subjeet to the from tin* mere nequieseeiiee. In such 
control of individual mniubera, release by one-lift h in amount of the 
whether atding sepanilcly or jointly. sloeklioldersV Jlost manifestly su<di 
They can neither incumber nor tmns* an anomaly cannot be itderated, luucii 
fer that propc‘rt<y, nor authorize others less (*nf(irced, by judicial tribiiiials. In 
to do so. The corporation, tlui artih- argument it is tcnaehmsly contended, 
<jial being created, holds the property, however, that th<* long at^riuh'scenco 
and alone can mortgage (»r transfer it , of the* construction company effected 
and tho corporation acts only through the same result. There was no tind- 
its officers, subject to the conditions ing of such acquiescencci by the court, 
prescribed by law.' In this brief it is lnd(*ed, there could not be, consist- 
also stated that Justice Fiklp, in the ently with the finding that the con- 
case cited, approved the language of structian company was dominated in 
Chief Justice Shaw in Smith?). Ilurd, all things by the officers of the Mis- 

12 Met. (Mass.) 885, where be says: sourf PaoiJfilc Hailway Company fits 
^ The Individual members of a corpo- co defendant.]*' 

ration, whether they should all Join or ' Fitzgerald Fitzgerald & Mallory 
each act severally, have no right or Construction Oo. et al., (1894) 41 Kcb. 
power to intermeddle with the prop- 874; s. <?., 59 W. Kep. 889. It was 
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§ 213. Dissolution of a corporation by a scheme of a 
majority of stockholders and a sale of the property to 
themselves. — In a bill filed by a minority of stockholders of 
a corporation against the representatives of a majority of stock- 
holders for an accounting as to tlie disposal of the property of 
the corporation to a new corporation formed hy this majority of 
stockholders, the case disclosed therein was thus stated by WALr 
LACE, J., of the United States Cij’cnit Court: ‘‘A majority of 
the stockholders of a corporation resolve to avail themselves of 
their power as a quorum to sacrifice the interests of the minority 


insisted that the acts of these directors 
were not imputable to the railroad 
company itself. This contention was 
disposed of by the Supreme Court of 
Nebraska in the followinij words: 
‘*The followini^ apt langua^ce is em- 
ployed by IEauTiAN, in tlie opinion 
of the Suiireme Court of the United 
States in liailway Go. i\ Harris, 1*2^5 
U. B. on page 607; 7 Hup. C^t. Rep. 
IS86: * In Railroad Co. Quigley, 31 
I low. 203, this court held thnt a rail- 
road corporation was responsible for 
the publication by them of a libel in 
which the capacity and skill of a 
mechanic and builder of depots, 
bridges, station hotises and other struc- 
tures for railroad (jompanies were 
falsely and malicioasly disparaged and 
undervalued. The publication in tlnit 
case consisted in the preservation in 
permanent form of a book for distribu- 
tion among the persons belonging to 
the corporation, of a report made by 
a(*ommittee of the company’s board 
of directors in relation to the adminis- 
tration and dealings of the plaintifT as 
a superinlendont of the road. The 
ejourt, under a full review of the au- 
thorities, hf'kl it to be the result of the 
cases that f<jr ac'ts done by the agents of 
H corponitioii, either ui contractu or iu 
iidiatOf in the eotirse of its business 
and of their employment, the corpora- 
tion is responsiblo as an individual is 
responsible under similar circum- 
stances, In State ». Monris & Essex 


R. Co., 33 J. Law. 309, it was 
well said that, if the corporation has 
itself no hands with which to strike, 
it may employ the hands of others, and 
it is now perfectly well settled, con- 
tiury to the ancient uuthoriti<‘S, that a 
corporation is liable cioiUUr for all 
torts committed by its servants or 
ag<‘nts by authority of the corpora- 
tion, express or implied. The result 
of the modern castes is that a corpora- 
tion is liable cicilifer for torts com- 
mitted by its agents or servants pre- 
cisely as a natural person, and that it 
is liiiblo as a natural person for the 
nets of agents done by its authority, 
express or implied, though there be 
neither a written appointment unrler 
seal nor a vote of the corporation con- 
stituting the agency or authorizing the 
act. See, also, Salt Lake City Hol- 
lister, 118 U. S. 2o(i, 360; s. c., 0 Sup. 
Ct. Ucp. 1005; Steamboat Co. v. 
Brockett, 121 U. S. 637; s. 0 ., 7 Sup. 
Ct. Rep. 1039; Bank Graham, 100 
0. S. 699-703,’ In Booth ?). Bank, 50 
N. y. on page 400 et neq., is found the 
following language: ‘ When an ofheer 
does an act which is within the gen- 
eral scope of his powers, although 
circumstances may exist which render 
the particular act a violation of his 
duty, the corporation is nevertheless 
bonud by his acts as to persons deal- 
ing in ignorance of those circum- 
stances, and is responsible to innocent 
third parties who have sustained dam- 
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Btockliolders for ilioir own profit, by destroying the corporation 
and selling its property and francliises to themselves at half their 
real value. Tliis scheme they liave carried out, and now retain 
its fruits. They have thrust out the complainants, the minority, 
from their position as stockholders, terminating their relations with 
the corporation as such, and have deprived them from realizing 
what would belong to them upon a fair dispobitioii and division 
of the corporate property.’’ The court tlieu discusses those acts 


and the powers of the majority 
of the stockholders, as follows: 

ages oceasioiied by such acts. And the 
liability of a corporation for the cou- 
seq^ticncps of acts of its oliiccrs come 
witliin the scope of their general 
powers, and is not allected by the fact 
that the act which the otliecrs have as- 
sumed to do is one which the corpora- 
tion itself could not rightfully do, A 
corporation may do wrong through its 
agent as well as a private individual. 
Railroad Co. ». Schuyler, 34 K. Y. 30; 
Farmers & Mechanics' Bank o. Butch- 
ers & Drovers’ Bunk, 10 N. Y. 125; 
Bissell «. Railroad Co., 32 N. Y. 258; 
Bank of Gouesec Patchin Bank, 13 
R. y. 309/ In Hussey r. King, (N. 
0.) 3 S. E. Rep. on page 926, Davis, 
J., ddivenng the opinion of the court, 
said: ‘It was long thought that, as a 
coz*poration has no mouth with which 
to utter slander, or hand with which 
to write libels or commit batteries, or 
mind to suggest malicious prosecu- 
tions or other wrongs-— as it was an 
artificial person and could speak and 
act only through the agency of others 
—* it was not, therefore, liable for any 
torts except such as resulted from 
some act of commission or omission 
of its agents or servants while acting 
within the scope of granted powei*s, 
or wrongfully omitUng and neglect- 
ing some duty imposed hy its charter 
or by kw; and, consequently, it was 
necessary to allege that the act 
committed was done while acting 
within the scope and power of the 


and tho rights of the minority 
It is to be ubbcrved that the 

company, or that the act omitted 
was required to be performed. 
Whether it was wise to depart from 
this rule, that excepted corporations 
from liability for the acts of its agents 
in cases where the character of tho a(5t 
depended upon motives or intent, seems 
no longer an open question. The old 
idea, that because a corporation had 
no soul, it could not commit torts, or 
be the subject of punishment for tor- 
tious acts, may now be regarded as ob- 
solete. The rights, t,Ue powers and 
the duties of corporate bodies luivc 
been so enlarged in modern times, and 
these artificial per-ons have become so 
numerous, and. enter so largely into 
the every-day transactions of life, 
that it has become Ihe policy of tho 
law to subject them, so far as practi- 
cable, to the same civil liability for 
wrongful acts as attach to rational 
persons, and its liability is not re- 
stricted to acts committed within the 
scope of granted powers, but the cor- 
poration may be liable for an action 
for false imprisonment, malicious prose- 
cution and libel. Pierce on Railroads, 
213.’ In Miller tJ. Railroad Co., 8 Neb. 
319, it was said that a corporation is 
liable tho same as a natural person for 
the tortious acts of its servants and 
agents in the course of their employ- 
ment, but to make a corporation liable 
for such acts they must be connected 
with the transaction of the business 
for which the company was incorpo- 
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proceedings of the defendants were not outside of the charter or 
articles of association of the corporation, but, on the contrary, 
were carefully pursued according to the form of the organic law. 
They had a right to dissolve the corporation and dispose of its 
property and distribute the proceeds. The minority cannot be 
heard to complain of this, because the laws of Oregon permitted 
it and because it is an implied condition of the association of 
stockholders in a corporation that the majority shall have power 
to bind the whole body as to all transactions witliin the scope of 
the corporate powers.^ Nor does it matter, in legal contemplation, 
that the majority were actuated by dishonorable or even corrupt 
motives, so long as their acts were legitimate. In equity, as at law, 
a fraudulent intent is not the subject of judicial cognizance unless 
aecompaiiied by a wrongful act.^ In other words, if tlio majority 
had the right to wind up the corporation at their election, and they 
availed themselves of it in the mode which was permitted hy the 
organic law of the corporation, neither a court of law or equity can 
entertain an inquiry as to the motives which influenced them. The 
power to do this was undoubted.’’ “ But,” the court said, the 
right of the majority to sell the property to themselves at their 
own valuation is a very different matter ; it cannot be implied 
from the contract of association, and will not be tolerated by a 
court of equity. As is said by Mellish, L. J., in® [case cited below] : 
^Although it may be quite true that the shareholders of a company 
may vote as they please and for the purpose of their own inter- 
ests, yet the majority cannot sell the assets of the company and 
keep the consideration, hut must allow the minority to have their 
share of any consideration which may come to them.’ If the 
majority sell the assets to themselves they must account for their 
fair value. They cannot hind the minority by fixing tlieir own 
price upon the assets. A majority have no right to exercise the 
control over the corporate management whicli legitimately 

rated, for the officers themselves are the one who has created the power 
the mere agents of the corporation, and selected the persons to enforce it 
and their powers are necessarily must sustain the loss." 
limited within the scope of the pur- ^Citing Durtee Old Colony &F. 
poses of the corporation. The stock- K. Co., 87 IVIass. (6 Allen) S60; Bill 
holders, however, by electing officers, Western Union Tel. Co., 16 Fed. Rep. 
assume the risk of the faithful or un- 19. 

faithful management of the corpora- ® Citing Clarke White, 19 Pet. 178. 
tion, and cases may arise where, if one *Menier 'o. Hooper’s Telegraph 
of two innocent persons has to suffer, Works, L. R., 9 Ch. App. Cas. 350, 854» 
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T)elongff to them for the purpose of appropriating the corporate 
property or its avails to themselves, or to any of the shareholders, 
to the exclusion or prejudice of the others,^ In® [case cited below], 
the property of a company was transferred to two shareholders 
in lieu of their shares, and the company was thereby practically 
put an end to, and the debts were thrown on the remaining sliare- 
holders. This was sanctioned by a majority of the shareholders 
at a general meeting, but it w*as held that the majority could not 
bind the minority in such a transaction, and it was set aside.”® 

§ 214. The rights of the minority in such a case. — The 
same judge, in the same court, in the same case, upon its second 
hearing, thus states the position and insistment of the defendants : 

They have adjusted their own interests ou the basis of a con- 
solidation of the two corporations and a continuance of their 
business as a joint venture ; but they now insist that the interests 
of the minority stockholders, who have not been permitted to par- 
ticipate with them, shall be adjusted on the basis of a dissolution 
and a cessation of tlie business which they originally associated 
together to conduct. More than this, the defendants insist that 
the value of the assets, for the purpose of determining the 
interests of the minority, is fixed by the appraisal of persons 
selected by the defendants themselves, in whose selection the 
minority had no voice ; and they have assumed to deny all recog- 
nition to those of the minority who will not consent to surrender 
their stock and accept a final dividend upon tlie basis of tliis 
appraisal.” He then continues the discussion; Plainly, the 
defendants have assumed to exercise a power belonging to tlie 
majority in order to secure personal profit for themselves with- 
out regard to the interests of the minority. They repudiate the 
suggestion of fraud, and plant themselves upon their rights as a 
majority to control the corporate interests according to their dis- 
cretion. They err if they suppose that a court of equity will tol- 
erate a discretion which does not consult the interests of the 
minority. It cannot be denied tliat minority stockholders are 

^Citing Brewer Boston Theatre, * Gregory v, Patchett, 38 Beav. 
104 Mass, 878, 895; Preston Grand 696. 

Collier Bock Co., 11 Sim. 397; Ilodg- «Brvin Oregon Ry* Nav. Co„ 
kitjson V. National Live Stock Ins. Go., (1884) 20 Fed. Rep. 677, 680. 

26 Beav. 478; Atwool®. Merry weather, 

L. R., 6 Bq. 464, note. 



§ 214 ] 


FKAUDULENT ACTS OF OFFIOEBS* 


325 


bound hand and foot to the majority in all matters of legitimate 
administration of the corporate affairs ; and the courts are power- 
less to redress many forms of oppression practiced upon the 
minority under the guise of legal sanction which fall short of 
actual fraud. This is a coiiscquonco of the implied contract of 
association by which it is agreed in advance that a majority shall 
bind the whole body as to all transactions within the scope of the 
corporate powers, Eut it is also of the essence of the contract 
that the corporate powers shall only bo exercised to accomplish 
the objects for which they were called into existence, and tliat 
the majority shall not control those powers to pervert or destroy 
the original purposes of the corporations.^ It is for this reason 
that the majority cannot consolidate the corporation witli another 
corporation and impose responsibilities and hazards upon the 
minority not contemplated hy tho original enterprise, unless 
express statutory authority for this purpose is conferred u})on the 
majority. It is no more repugnant to the jmrposos of tlio associ- 
ation to permit the majority to merge and consolidate the corpo- 
ration with another corporation than it is to permit them to dis- 
solve it or abandon the enterprise for which it is created, where no 
reasons of expediency require this to be done. A dissolution 
under such circumstances is an abuse of the powers delegated to 
the majority. It is no less a wrong because acconiplisbod by the 
agency of legal forms. In the language of Blackburn-, J., in® [case 
cited below] : ^ As the shareholders are, in substance, partners in a 
trading corpoi'alion, the management of which is intrusted to the 
body corptrate, a trust is, by implication, created in favor of the 
shareholders that the corporation will manage the corporate affairs, 
and apply tho corporate funds for the purj^ose of carrying out the 
original speculation.’ When a number of stockholders combine to 
constitute themselves a majority in order to control the corporation 
as they see fit, they become, for all practical purposes, the corpora- 
tion itself, and assume the trust relation occupied by the corpora- 
tion towards its stockholders. Although stockholders are not part- 
ners, nor strictly tenants in common, they are the beneficial joint 
owners of the corporate property, leaving an interest and power of 

* Citing Livingslon Lynch, 4 Clay, 33 Me. 13S ; Clinch Finan- 
Johns, Oh. 673; Hutton v. Scarborough dal Corporation, 4 Ch. App. 117 ; 
Cliff Oo,, 3 Drew. S. 614 ; Brewer Clearwater r. Meredith, 1 Wall. 36. 
Boston Theatre, 104 Mass, 878; Kean « Taylor r. Chichester Ry. Co., lu 

Johnson, 9 K J. Bq. 401; Rollins K., 3Exdi, 379. 
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legal control in exact propoi-tion to their respective amounts of 
stock. The corporation itself holds its property as a trust fund 
for the stockliolders who have a joint interest in all its property 
and effects, and the relation between it and its several members 
is, for all practical purposes, that of trustee and oestai que 
’When several persons have a common interest in property, equity 
will not allow one to appropriate it exclusively to himself or to 
impair its value to the others. Community of interest hivolves 
mutual obligation. Persons occupying this relation towai*ds each 
other are under no obligation to make the property or fund pro- 
ductive of the most tliat can be obtained from it for all who are 
interested in it ; and those who seek to make a profit out of it, at 
the expense of tlic^e whose riglits in it are the same as their own, 
are unfaithful to the relation they have assumed, and are guilty at 
least of constructive fraud.” ^ 

§ 215 . Principles applied to this particular case. — Apply- 
ing the principles as to the acts of fiduciaries with reference to 
the property intrusted to them, established in such cases as 
[those cited below]® to the case in hand, Wallace, J., said; 
<6 * -x* ^ Although the minority of stockholders cannot 
complain merely because the majority have dissolved the 
corporation and sold its property, they may justly complain 
becanse the majority, while occupying a fiduciary relation 
towards the minority, have exercised their powers in a way 
to buy the property for themselves, and exclude the minority 
from a fair participation in the fruits of the sale. In the lan- 
guage of Mellisii, L. J., in Jifenier -y. Hoof)eris Telegraph 
Works, 9 Oh. App. Cas. 350, ‘ The majority cannot sell the 

assets of the company and keep the consideration, but must 
allow the minority to have their share of any consideration which 
may come to them.’ The minority stockholders are, therefore, 
entitled to demand their fail* share in the transaction, and to be 
placed upon terms of equality with the majoidty. It may be that 

* Peabody Flint, 6 Allen, 62, 66; ^ Greenlaw King, 8 Beav. 49, 68; 

Hardy Metropolitan Land Co., L. Gibson v, Jeyea, 6 Yes 278; Torrey 
K., 7 Ch. 427; Btevens Rutland R Bank of Orleans, 9 Paige, 668; Mi- 
Oo., 29 Yt. 660. cboud u. Girod, 4 How, 656; Gardner 

* Ervin Oregon Ry. & Nav. Co„ v, Ogden, 22 K. Y. 827; and Hoyle «. 
(1886) 27 Fed. Rep. 625; citing Jack- Plattsburgh <fc H. R, Co., 64 IT. Y, 316. 
son D, Ludellng, 21 Wall. 616, 622, 

Story Eq. § 828. 



FRAimirLENT ACTS OF OFFICERS. 


n2r 


^210] 

Ihe property of tlie old company was not worth more than the 
fium fixed by the appraifeei’S, estimating its value with a view of 
the winding np of the corporation ; hut for several months the 
property had been used by tl»e defendants in a joint venture with 
the other property of the new eorporation, and its value, at the 
time of the sale, shonld he esfcimat(‘d at what the property was 
worth as then situated. Thi^ results from the rule of equity 
which entitles those whose property has been misapplied ])y an 
agent or fiduciary to follow it into any form in 'whidi it has been 
converted, and impresh it vith a trust whenever its identity can 
be taced, or, at their election, to recover the value oi the prop- 
erty in any form into which it has l)t‘cn transmuted. Story Eq. 

1261, 1262. If it was worth much more as a constituent of 
the new corporatiou than it would have been wortli otherwihe, 
the minority stockholders are entitled to thc^ bciiclil of llie increase. 
The majority of tlic stockholders are not to be ])ernutted to 
segregate it from the comlitions in 'uliieh tlicy have ]>laccd it, for 
the purpose of fixing its value to the minority. Fur this retison 
the estimate made by the appraisers is not controlling, even if it 
is of any value in determining the price for which the defendants 
should account. This is so, not only because the appraisers were 
the agents of those who were at the same time negotiating as the 
purchasers and the sellers of the property, but also because they 
adopted a basis of valuation which will nut be sanctioned by a 
court of equity.” ^ 

§ 2i6, When a fraudulent assignment of a mortgage by 
the treasurer of a corporation will bind it, — In a ease where 
it appeared that the treasurer of a savings bank, clothed with 
authority to do so, executed an as»signment of a mortgage in the 
name of the bank in due form, and indorsed the note secured by 
it to a honajide purchaser, it was hold in the United Htatos Cir- 
cuit Court for the district of Massachusetts that the title passed, 
notwithstanding the treasurer perpetrated a fraud upon the bank, 
and converted to his own use llie purchase money. It was 
further held that the <*orporation wa^ estopped to prove, as 
against purchasers, either irregularity or fraud upon the 

part of its officers when acting within their authority.® 

* Ervin Oregon Ry. & Nav. To, »Wliiting k "Wellington, (1882) 10 
(1886) 27 Fed. Rep. 625. A rehearing Fed Rep. 810 i.t)WFLL, arcuit 
of this case was denied in 28 Fed. Rep Judge, refemni? to n eertificate of the 
833 , treasurer given to the purchaser, that 



a:i8 FRAUDULENT ACTS OF OFFICERS. [§ 21T 

§ 217. When a corporation may recover money fraudu- 
lently paid out by its treasurer. — Two inanufacturmg corporar 
tions of Massachusetts had a common treasurer. Money was 
loaned by one to the other when needed, and the loans were 
effected by the check of one payable to the order of the other 


drawn by the common treasurer. 

a certain note was found upon the 
records of the corporation, said: The 
estoppel arises from the oortificate. 

* * ^ In a recent case in England 
a statute declared that, unless certain 
things were done, uo shares of a joint- 
stock company should be issued except 
for cash, and all which should be is- 
sued otherwise should be subject to 
assessnienl. Shares were issued as 

* paid up,* and were bought by a boua 
fide purchaser. The company and its 
liquidator wore hold estopped to prove 
that the statute had not been followed. 
In ro British, etc,, Co., 7 Ch. D. 633; 
s. c. mm, Burkin&liaw 0 . Nicolls, 3 
App, Gas, 1004. In that case (page 
1030) a very able judge says that the 
doctrine of estoppel iti pais is a most 
equitable doctrine, and one without 
which the law of the country could not 
be satisfactoiUy admiui.stercd. ‘When 
a person makes to another the repre- 
sentation, *1 take upon myself to say 
such and such things do exist, and you 
may act upon the basis that they do 
exist,* and the other man does really 
act upon that basis, it seems to me it 
is the very essence of justice tlnit, be- 
tween those two parties, their rights 
should be regulated, not by the real 
state of the facts, but by that conven- 
tional state of facts which the two par- 
ties agree to make the basis of their 
acrionj and that is, { apprehend, what 
is meant by estoppel iti pais or homo- 
logation.’ This doctrine has been af- 
firmed by the Supreme Court in a large 
class of cases where the facts are 
much more open to public obsorvation 
than are the notes of a private corpo- 
i-afeion, in which counties and towns 


This treasurer had by a series of 

having power to issue bonds upon cer- 
tain terms and conditions are held es- 
topped to prove, as against bona fide 
purchasers, either irregularity or fraud 
on the i)art of their own officers in is- 
suing the bonds, especially if they con- 
tain upon their face a ccrtilicate that 
the terms of the law have been com- 
plied with. These decisions do not 
depend upon the negotiable character 
of the bonds, oxc^epting when there is 
a question of notice. Comrs. As- 
pinwall, 31 How. oJlO; Moran t?. Comrs. 
of hliiimi, 3 Black, 733; Eogers Bur- 
lington, 3 Wall, 654; Grand Chute 0 . 
Winegar, 15 Wall. 355; Comrs,’ o. 
January, 34 U. S. 203; Han Antonio o. 
Mehaffy, 96 U. S. 312; County of 
Warren 0 . hlarcy, 97 U. S. 96, So, if 
a cashier has authority to certify a 
check, the bank is estopped to say that 
his authority is false in fact. Mer- 
chants’ Bank State Bank, 10 Wall. 
604. If a company has issued a certifi- 
cate of shares, it is estopped to prove 
against one who has bought the shares 
in good faith, or even one who has 
paid one call or assessment to a third 
person on the btrength of the certifi- 
cate, that it was issued improvidently. 
In re Bahia, etc., Co., L. R., 3 Q. B. 
584; Hart a. Frontino, etc., Co., R„ 
6 Exch. 111. Where the president, 
who was also transfer agent of a rail- 
road company, issued an immense 
amount of false and fraudulent certifi- 
cates of shares, beyond/ the whole 
capital, the company, after ‘ a deoade 
of litigation/ was held bound to in- 
demnify the honest purchasers. New 
York New Haven R. B. Co. f». 
Schuyler, 84 N. Y, 80/’ 
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embezzlements from the corporatioiiK (‘reatotl a <lofieit in tlieir 
funds. lie had concealed this detieit by at certain times draw- 
ing checks in flic name of one corporation, payable to the order 
of the other, and placing it with the funds of the latter. When 
his embczzloineuts were discovered these fraudulently drawn 
<ihecks were about e([ually divided between the corpoi'atious. 
There was an action for accounting brought by one against the 
other claiming a lai'ge balance in the luiitnal account. The 
defendant corjioration pleado<l as a sot-otf the amount of its funds 
received by the plaintiJf through these fraudulent che<*ks, and tlui 
plaintiff contended that the transfers of checks from one com- 
pany to the otljcr were, in fact and law, payments by the 
treasurer to an innocent creditor without notice, and, therefore, 
could not be reclaimed ; that tlie losses nuibt be borne as they 
stood at the time of the discovery of tlie frauds. The fc^upreme 
Court of Judicature held that tlie corj)oratiou using the money 
was affected with the knowledge of its treasurer and the transac- 
tion did not amount to a payment of the deficit, and that the 
other corporation was not guilty of such negligence as to pre- 
elude it from recovering back the nioney.^ 


* Atlantic Cotton Mills v. Indian 
Orchard Mills, (1888) 147 Mass. 2G8. 
C. Alubk, J., speaking for the court 
said: ** The ground on which the 

plaintifF asserts a right to retain the 
money is, that [its treasurer] had 
cmhezzlod its funds, as well as the 
funds of the defendant, to a large 
amount, au<l that it is entitled to apply 
the money thus received from him ttj 
reduce his indebtednass for such em- 
bezzlements, and treat the same as a 
payment p7*o tantoj that from the 
nature of the transaction the law 
stamps it as a payment, and that thus 
the plaintiff is a holder of the funds 
for a valuable consideration. Thewi 
is no doubt that a thief may use stolen 
money or stolen negotiable securities 
before their maturity, to pay his debts, 
and in such case an innocent creditor 
may retain the payment. But this 
doctrine is inapplicable to the present 


case for two reasons: In the first place, 
under the circumstances disclosed in 
the auditor's report, the plaintiff can- 
not be considered us un innocent cred- 
itor, that is, a creditor without noticis 
and, moreover, the transaction did not 
amount to payment. It is true that 
no officer of the plaintiff besides [its 
treasurcrj knew of the fraudulent 
origin of these checks; hut in the very 
transaction of rec*eiviiig them, the 
plaintiff was reiu’esented hy [him] and 
by Inm alone, and is bound by his 
knowledge. It is the same as if the 
plaintiff’s directors had received the 
checks, knowing what he knew. For 
the purpose of accepting the chocks, 
[he] stood in the place of the plaintiff, 
and was the plaintiff. It is quite im- 
material, in reference to this question, 
in what manner or by what officer of 
the corporation the funds were re- 
ceived. The important consideration 
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§ 218, When a corporation must respond for damages 
resulting from a fraudulent issue of its stock. — One who 

was the secretary, treasurer and transfer agent of a domestic cor- 
poration, a street railroad company of the city of New York, and, 
as such seeretai'y, kept and had in his cubtody the hooks of the 
corporation relating to tlie issue and transfer of stock, filled out 
a blank certificate taken from the company's certificate hook, 
forged the name of its president thereto, signed his own name as 
treasurer, then countersigned it and impressed thereon the cor- 
porate seal. The by-laws of the corporation required that all 


is liow the plaintiff became possessed 
of the money, and it is apparent tlial 
it wtis through the act of no other 
person than of [the treasurer] himself. 
It is not as if he had stolen the money, 
and then called the directors of the 
plaintiff corporation together and in- 
formed them of his indel)tedne.ss and 
of his desire to make a payment on 
account, and had then paid over to 
them the money as money coming 
from himself, and they had received 
it without knowledge or suspicion that 
it had been stolen, and given him 
credit for it as part payment. There 
was no transaction, whatever, between 
[the treasurer] and the plaintiff, in re- 
spect to the transfer of this money, in 
which the plaintiff was represented 
either in whole or in part hy any other 
person than hy [him], and, therefore, 
even though the transfer to the plain- 
tiff had been made in bank bills or in 
gold coin (which it was not), the plain- 
tiff must he deemed to have ha<l 
knowledge of the true ownership, he- 
cauae in receiving the funds it acted 
solely through [his] agency. It must 
bo deemod to have known what he 
knew* and it cannot retain the beueffts 
of his acts, without accepting the con- 
sequences of his knowledge. The 
« plaintiff cannot obtain greater rights 
from his act than if it did the thing 
itself, knowing what he knew, Such 
is the doctrine either expressly de- 
clared or necessarily involved In mi- 


merous adjudged cases. The leading 
ease in this common wen It li is Atlantic* 
Bunk /). Merrhaiits* Bank, 10 Gray, 
D32, where there was the aemi>lance ol 
an accounting between the guilty 
agent and other ofiicers of tin* bunk 
\vhi(*h received the money, but it was 
held iluit there was no real ac*couiilmg 
and tlic g<*neral principle w us held to 
be appli<*able. That case was followed 
by Skinner Merchants’ Bunk, 4 
Allen, 290, where the facts were sinu 
liir,*' After reviewing and (*iting man j 
cases, it is further on in the opinion 
sjiid: “We have preferred to put the 
decision of this point upon tlie broad 
ground that, if the tr(*iisurer of a cor- 
poration is a defaulter, and his defalca- 
tion is as yet unknown and unsus- 
pected, and he steals money from a 
third person and places it with the 
funds of the corporation in order to 
conceal and make good his defalcation, 
and the corporation uses the money as 
its own, no other oflBcer knowing any of 
the facts, the corpomtion does not 
thereby acquire a good title to the 
money, as against the true owner, but 
the latter may raainlain an action 
against the corporation to recover back 
the same. But it is also apparent that 
in the present case the decision might 
rest upon a narrower ground. The 
fraudulent tmnsfers were made by 
checks of the defendant, payable to 
the order of the plaintiff, and these 
checks before being available must 
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certificates shall he issued and signed by the president and 
treasurer and countersigned by the transfer agent.” The cei*tificatc 
upon its face was perfect and regular in every respect, and showed 
a partner of the secretary and treasurer to be the owner of tlio 
shares of stock btated therein. The ?)i tei^thiioniuni clause recited 
that the corj)oration had caused the certificate to be signed by its 
president and countersigned by its treasurer and transfer agent, 
and sealed with its corporate seal. The partner of this officer of 
the corporation jiroeured of a bank a loan n]>(>u liis note secured 


by a pledge of the certificate. 

necessaiily have been indorseU by the 
plaintiff, actint^ by .some ollic(‘r au- 
thorized to indoi*se checks p.ayahle to 
its order. If these chocks, therefore, 
were taken by the plaintiff in payment 
of indebtedness of [the treasurer! they 
carried notice upon their face that 
they were checks of the defendant, 
not payable to [his] order but to the 
order of the plaintiff. Kow, assuming 
that [his] transaction had been con- 
ducted with some other officers of the 
plaintiff, who represented that corpo- 
ration, it is impossible to suppose that 
they could have accepted these cliecks 
in extinguishment of a known in- 
debtedness of [the treasurer] without 
being put upon inquiry as to how he 
came by the defendant’s checks to so 
largo an amount, made payabhs to the 
plaintiff, which he could apply upon 
his private account. National Bank 
of North America ». Bungs, 106 Mass. 
441, 445.” After commenting upon 
various cases cited by the plaintiff’s 
counsel the discussion of this point 
closes with this: ‘ ‘ Thus far the discus- 
sion has proceeded xipoii the assump- 
tion that even if the iransfer of the 
defendant’s property to the plaintiff 
were intended as a payment on account 
of [the treasurer’s] indebtedness to the 
plaintiff, yet the plaintiff would not be 
entitled to hold the same on the ground 
that it would be chargeable with [his] 
knowledge of the source from which 
the money came. But it is cMpiully 


Before ueting upon the 

clear that the transfer cannot he con- 
sidcied as a payment by [him] to the 
plaintiff, becaiibc it was not so under- 
stood. Nobody on the part of the 
pljiintiff called [the treasurer] to any 
ao(‘ount, or knew that he was account- 
ing or that he was indebted to the 
plaintiff, or ihtxi the‘'e funds had eomo 
into the pljiintiir’s ])osaefasinn or that 
they had come from [the treasurer]. 
Nobody but [lie] could possibly have 
intended that the transaction should 
amount to a piiyment, and his inten- 
tion, if entertained, was ineffectual 
because of his fraud. It is not neces- 
sary to deny or doubt that [he] might 
secretly transfer to the treasury of the 
corporation money or property of his 
own, and thus, if the same shouhl be 
kept, extinguish an indebtedness aris- 
ing from a former embezzlement. 
There would be nothing fraudulent in 
the act of sueh a transfer; and the cor- 
poration, being lawfully in possession 
of the money or property, might prop- 
erly keep it. But where he undertook 
in this mann(*r to make a payment by 
secretly tmnsfening the property of a 
third person the act cannot take effect 
as a payment, because it was not i*e 
ceived as such by any person acting in 
behalf of the plaintiff. There was not 
even the semblance of an accounting. 
And under these circumstances if the 
plaintiff would adopt the intention to 
make it a payment it must also adopt 
the fraud. It cannot adopt so much 
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tion for a loan the bank sent a clerk with the certificate to the 
office of the corporation, who showed it to the secretary, who was 
in charge of the office, who, in response to inquiries, stated that 
the certificate was genuine and all right, and that the applicant 
for the loan was a stockholder, and, relying thereon, the bank dis- 
counted the note. The bank afterwards was compelled to sell the 
certificate held as collateral to a Iona fide purchaser, and when he 
presented it to the proper officers of the corporation for a trans- 
fer the corporation refused to recognize the certificate as valid 
evidence of title to the shares of stock stated therein. The bank 
upon this being brought to its knowledge, refunded the purchase 
money, and had the purchaser reassign the certificate to the bank, 
and brought its action against the corporation for damages incur- 
red by its refusal to recognize the certificate, its right of recovery 
being based upon the corporation’s liability on account of the fraud 
of its officer. The ITew York Court of Appeals declared these 
general rules, that where a certificate of stock contained apparently 
all the essentials of genuineness a hona fide holder thereof was 
entitled to recognition as a stockholder, if a new certificate could 
bo issued to him, or to indemnity, if this could not be done ; that 
the fact that an official signature to the certificate had been forged 
did not extinguish this right whore the forgery had been done by, 
or at the instance of, an officer of the coi’poration intrusted with 
the custody of its stock books, and held out by the company as 
the source of information on that subject ; that while certificates 
of stock in railroad and other business corporations do not possess 
in full the qualities of commercial paper, when the transfer 
indorsed thereon is signed in blank by the stockholder named 
therein, they become in effect, so far as the public is concerned, 
the same as if they had been issued to bearer.^ It appeared in a 

of [tbe treasurer’s] act as was benefi- S31; s. o., 33 N. E. Rep. 878, affirm- 
c!al aud reject tlie rest. As Lord ing judgment in favor of the bank. 
Keuyoh said in Smith Hodson, 4 Referring to the ruling of the court 
T. R. 211, it cannot blow hot and cold, that the corporation, in this case. 
This ground also is fully covered by was liable on account of the acts of 
the dedflions in Atlantic Bank o. Her- its officer, the court, speaking through 
chants* Bank, 10 Gray, 632, 647-568, Maynard, J., said: “ This result fol- 
and in Skinner Merchants* Bank, 4 lows from the application of the funda- 
Ahen, 290.” mental rules which determine the 

^ Fifth Avenue Bank of Hew York obligaUons of a principal for the acts 
0 , Forty-second Street & Grand Street of it$ agent. They are embraced in 
Ferry R., B. Co., (1893) 187 H. Y. the comprehensive statement of Story 
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New York case that the by-laws of the corporation required cer- 
tificates of stock to be issued under the corporate seal and signed 
by the president and treasurer. The treasurer, upon tlie faith and 
pledge as collateral of spurious certificates of its stock, drawn up 
and executed in the form and nianiier prescribed by the by-laws 
(the signature of the president having lieen negligently affixed), 
pmporting on their face to be of stock owiied by the treasurer, 


in his work on Agency (9th ed. § 452), 
that the principal is to he ‘ hold liable 
to third persons in a civil suit lor the 
frauds, deceits, concealments, misrep- 
resentations, torts, negligences and 
other malfeasances, or misfeasances 
and omissions of duty of his agent in 
the course of his employment , although 
the principal did not authorize, or 
justify, or participate in, or, indeed, 
know of such misconduct, or even if 
he forbade the acts or disapproved of 
them. In all such cases the rule applies 
Te8po7ideat superior, and is founded 
upon ptiblic policy and convenience, 
for in no other way could there ho any 
safety to third persona in tlieirdcalings, 
either directly with the principal, or 
indirectly with him through the instru- 
mentality of agents. In every such 
case the principal holds out his agent 
as competent and fit to be trusted, and 
thereby, in effect, ho warrants his 
fidelity and good conduct in all mat- 
ters within the scope of his agency.’ 
It is true that the secretary and trans- 
fer agent had no authority to issue a 
certificate of stock except upon the 
surrender and cancellation of a previ- 
ously cxi'‘ting valid certificate, and the 
signature of the president and treasurer 
first obtained to the certificate to be 
issued; buttliese were facts necessarily 
and peciiliarily within the knowledge 
of the «secretary, and the issue of the 
certificate in duo form was a repre- 
sentation by the secretary and transfer 
agent that these conditions had been 
complied with, and that the facts ex- 
isted upon which his rights to act 


depended. It was a certificato ap- 
par(3ntly made in the course of bis 
cjnploymciit, as the agent of the com- 
pany, and within the scope of the 
general authority conferred upon him, 
and the [corporation] is under an im- 
plied obligation to make indemnity to 
thc3 plaintiff for the loss auatidned by 
the iiegligtuit or wrongful exercise by 
its officers of the general powers con 
ferred upon them Griswold p. TTaven, 
25 N, Y. 599; New York New Ha veil 
R. B. Co. 0 . Schuyler, Si N. Y. 39; 
Titus ??. G. W. Turnpike Co. , 01 N. Y. 
237; Bank of Batavia v. New York, 
L. E. & W. R, B. Co., IOC) N. Y. 199.’' 
It was said further in this opinion: 
** The learned counsel for the defend- 
ant seeks to distinguish this ea>sc, from 
the authorities citc*d, because the signa- 
ture of the president to the ceitificato 
vras not genuine; but we cannot see 
how the forgery of the name of tho 
president cun relieve the defendant 
from liability for tlie fraudulent acts 
of its seen tary, treasurer and tmnsfer 
agent. They were officers to whom it 
had intni'U'd the authority to make 
the final declaration as to the validity 
of the shares of stock it might issu<% 
and where their acts, in •the apparent 
exercise of this pow’er, arc accompanied 
with all the indicia of genuineness, it 
is essential to the public welfare that 
the principal should bo responhiblc to 
all persons who receive the certlfioate,s 
in good faith and for a valuable con- 
sideration and in the ordinary course 
of business whether the indicia are 
true OP not, 2 Beach on Pr, Corp. 
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obtained a loan of one acting in good faith and in ignorance of 
the fraud. The Oomi; of Appeals held that there -was nothing 
upon the face of the certificate to notify the lender of any defect 
in the title of the treasurer to these shares, and that the corporar 
tion was liable to him for the damages.^ 

§219. The same subject --- Massachusetts decisions.— 
Several cases have been adjudicated by the Supreme Court of 
Judicature of Massachusetts, growing out of the frandnleiit 
transactions of a treasurer of a railroad corporation of that state- 
The facts were that he was supplied ])y the president with blank 
certificates of its stock, signed by the president. The treasurer 
was also a stockbroker. In this latter capacity he told a customer 
on one occasion, that he had purchased snares of this stock for 
her as ordered, and she paid Jiiin for it. On another occasion he 
ordered certain brokers to sell shares of the stock for him, and 
they did so, and received payment for it. lie owned no stock, 
and held none as agent or otherwise, and the whole amount of 
the capital stock had already been issued. In each eahe he fraud- 
ulently made a fictitious transfer of stock on the books of the 
corporation, in one case from himself as agent to his customer, 
and lu the other from himself as agent to the brokers, and by 
means of a blank power of attorney furnislied by the brokers 
and delivered to him, made a further transfer as their attorney to 
their customers. Ho then filled out blank certificates of the 
shares in the usual form iinaer the corporate seal, and delivered 

790; Worth River Bank ». Aymar, 3 has a claim to recognition as a Stock- 
Hill, S62; Jarvis v, Manhattan Beach holder, if such stock can he legally is- 
Co., 53 Hun, 363; Tome Parkers- sued, or to indemnity if this cannot ho 
burg Branch, 39 Md. 36; Baltimore, done. The fact of forgery does not 
etc,, R. R. Oo. Wilkens, 44 Md. 11, 38; extinguish his right when it has been 
"WesteTn M. R. Co. Franklin Bank, perpetrated by or at the instance of an 
60 Md. 36; Com. ®, Bank, 137 Mass, officer placed in authority by the cor- 
431; Holden Phelps, 141 Mass. 460; poration and intrusted with the cus- 
Manhattan Beach Co. p. Earned, tody of its stock books and held out 
37 Fed. Rep. 486; Shaw v. Port by the company as the source of lu- 
Phllip Colonial Gold Mining Co, formation upon the subject.'*' 

18 Q. B. Biv. 108. The rule is, 'Titus d. President, etc.,* Great 
we think, correctly stated in Beach on Western Turnpike Road, (1876) 61 W. 
Private Corponitions (Vol, 3, § 488, p. Y. 387. Claflin n. Farmers dtOitixens’ 
701): 'When certificates of stock com Bank, 36 W. Y. 398, was dMinguii^ed 
tain apparently all the essentials of by the Court of Appeals, 
genuineness, a horn fide holder thereof 
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them to the purchasers, each of whom received dividends regu- 
larly until the fraud was diHcoverecl, after which the corporation 
refused to recognize the certificates as valid, or to allow a trans- 
fer of the stock. The purchasers and the brokers acted in good 
faith, and the brokers acted according to tlio general custom of 
brokers. The treasurer had made nearly all the transfers on the 
books of the corporation as attorney under like powers; and it 
was not the custoiii of brokers to take transfers of certificates to 
themselves wlien ordered to sell stocks. The court upon tliese 
agreed facts held that the plaintiffs were entitled to damages from 
the company, as I he company could issue no more stock, and the 
measure of the damages was tlie market value of the shares at 
the time the corporation fiivt rcfnse<I to recognize the eertificate^s 
as valid. ^ 

* Allen r. Houtli Boston Railroad (’o., lioual Rank v. Field, 12G Afuss. IM.*); 
^1SS9) 150 Altiss. 300; Craft ?». South Bos- Pratt v. 'Pauntoii Copper JVIanuf. Co., 
ton Railroad Co., (1889) 160 Ahiss. 200. 135 AIas^,.ltO; N(*w VorkcteNcw Haven 
*"Thc agreed facts iu both cases,’' said Railroad i\ Schuyler, SIN. V. 50, 6-1; 
Field, .T,, speaking for the court. Titus r. Great Western Turnpike Road, 

show gross carelessness on the part of til N. Y. 237, 245; Holbrook y. New 
the president in signing certificates* in Jersey Zinc Co., 57 N. Y. <U6; Shaw 
blank, and negligence on the part of the i\ Port Philip Alining C'o., 13 Q. B. 1). 
directors in not examining the books 103. Of the contention on behalf of 
and discovering the fictitioua trans- thi‘ (‘orporation, it is t^aid: “But he 
fers of stock made by the treasurer.” contends that the plaintilfs were nogli- 
Then, as to the admissions on the part gent in accepting the new certificates 
of the defendant, it is said: “The wilhoiU taking pains to ascertain 
counsel for the defendant docs not whether olii cerlillcates of a corre- 
deny that if these <‘ertificates of stock sponding number of sluirea had been 
had been sold and duly assigned by surrendered, {lutl a transfer made upon 
the plaintiffs for value to one who had the hooks of the company. Each 
no knowh^lgc that they had been certificate of slock in the <lefcndant*s 
fraudulently issued, the defendant company, ns the* plaintiff knew, de- 
would be liable in damages to the pur- elared that the share's are ' transfer- 
chaser. He admits the general rule able by an a.ssignmcnt iu the books of 
that a corporation is estopped to deny said company upon a surrender of this 
the validity of certificates issued iu certificate. When a transfer shall he 
proper form under its seal, and duly made in the hooks of the company, 
signed by the officers authorized to and this certificate surrenclered, a new 
issue certificates, if they are held by one will be issued.’ See Pub. Sts. 
persons who took them for value with- Alaas. chap. 113, § 13. The contention 
out knowledge or notice that they had is, that one object of this provision 
been fraudulently issued.” Moores v. was the protection of the corporation 
Citizens’ National Bank, 111 U, 8. 166; against the frauds of its officers in 
Boston & Albany Railroad Richard- issuing false certificates, and that if 
son, 135 Mass. 473 ; Machinists’ Na the plaintiffs in these cases had re- 
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§220. The same subject — a Pennsylvania decision. — 
A president of a corporation having fraudulently issued false 
certificates of stock of the corporation, j)roperly signed and 


sealed, in excess of the amount 

quired that a certificate of shares be 
delivered to them with an assignment 
of it, or a power of attorney to assign 
it. [the treasurer! could not htive com- 
mitted these frauds.” The court said 
to this: ‘‘We do not see why [the 
treasurer], having been intrusted with 
blank certificates signed by the presi- 
dent, might not have issued certifi- 
cates to himself, and then assigned 
them when the slock was sold, and on 
the surrender of the old certificates 
have issued new certifle ates. Perhaps 
the chances of detection would have 
been slightly greater if he had pro- 
ceeded in this way. But certainly 
this provision regulating the transfer 
of stock, if intended as a protection 
to the corporation against the frauds 
of its officers, is insufficient. The 
primary purpose of it undoubtedly 
was to proscribe the manner in which 
such intanglhle properly as shares of 
stock should be transferred from one 
person to another, and it required the 
transfer to be made on the books of 
the company that the company might 
know who its stockholders were, and 
it required the surrender of the old 
certificate before the new one was is- 
sued, that there might not be two or 
more certificates outstanding for the 
same shares of stock. The ground on 
which a corporation is held liable to a 
hofm fide purchaser for value of false 
certificates of its stock issued under its 
Bead, signed hy the proper officers, and 
apparently genuine, is that the certifi- 
cates are statements by the corpora- 
tion of fficts which it is its duty to 
know, and which cannot well be 
known to the purchaser. It is the duty 
of the proper officer of the corpora- 
tion to ascertain that its stock has been 


authorized by law, a Court of 

transferred in accordance with its by- 
laws and in accordance witb law, before 
they issue a new certificate. The 
transfer, which must be made on the 
books of the company, must be made 
by the owner of Ihe old certificate, or 
by his attorney for him. The sur- 
render of the old coTtiftcato must be 
mad(* by him or his atlorney. There 
is no provision that it shall bo made 
by the purchaser, as the assignee of 
the attorney of the seller. If the sel- 
ler undertakes with the purchaser to 
make the surrender and the transfer 
on the hooks of the company, the only 
thing left for the purchaser to do is to 
call upon t/hc corporation for the new 
certificate. We see no good reason 
for holding that there is a duty on the 
part of the purchaser towards the cor- 
poration, to see to it that the seller of 
stock surrenders his ccrlilicalc and 
transfers it on the books of the cor- 
poration. That is the duty of the cor- 
poration towards both the seller and the 
purchaser before it issues a new eextifi . 
cate. Tf the purchaser exhibits to tho 
corporation a forged assignment of 
stock or a forged power of attorney to 
assign it, and thus obtains a new certifi- 
cate, which he sells, he is liable to the 
corporation, not because it is bis duty 
to attend to the transfer of stuck, but 
because he has impliedly represented 
the forged signature to be the genuine 
signature of a stockholder, whereby 
he has deceived the corporation, 
Boston Albany Ihiilroad 
Richardson, 185 Mass, 478. Before 
the passage of tho statute of 1884, 
chapter 339, if not since, the transfer 
of stock was usually attended to by 
brokers, if the stock was bought and 
sold through brokers. Many shares 
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Common Pleas of Pennsylvania licld tliat Iwna fide purchasers of 
such stock were entitled to relief against tlu' corporation winch 
could not gainsay its own cerliticates. They held further that 


the measure of damages in such 

of stock represented by a single cer- 
tificate were often sold in parc'cls to 
many diiferent persons, and the seller 
made but one surrender, with powers 
of attorney to transfer the parcels to 
the different purchasers. A purchaser 
of stock violated no duty to the corpo- 
ration when he trusted to the seller to 
make the assignment and th(‘ surrender 
of the old certifica t e. The utmost t hat 
can ri\‘isouably be contended is that 
the fact that a certificate was not ex- 
hibited and delivered with a power of 
attorney to the purchaser, was a cir- 
cumstance to be considered upon the 
question whether the purchaser acted 
In good and with due care. The 
court then, in detail, states the facts 
attending the purchase aud transfer 
of shares through the brokers, and 
said: “On these facts, we think it 
clear that [this pltiiuliffj exei'cised due 
care in obtaining a transfer of the 
stock, and that [the Ireasurcr] in mak- 
ing the transfer w’as not his agent, hut 
the agent of [the broker selling if], or 
the undisclosed principal. In issuing 
th(? new certificate he was the agent 
of llie defendant, aud as the plaintiff 
cannot now be put sftdfi qm, the 
defendant must bear the loss.” Of 
the second case, it was sjiid: “The 
plaintiff received from [the treasurer], 
as broker, a certificate, in her name, 
of the stock which ho said In* 
had bought for her, and there is 
nothing to show that this was not the 
usual way in which brokers transacte<l 
such business. Apparently [she] 
acted as a purchaser, though a broker 
usually acted, and wo see no want of 
due care on her part.” They then re- 
fer to a question in her case: “An- 
other question arises in her case from 

43 


a case would be the market value 

the fact that [the treasurer], w»hp 
committed the fraud upon the defend 
ant, Avas, also, her agent in the trans- 
action. If he be rc^garded as a(’ting 
in two capacities, and as having com- 
mitted the fraud in his capacity as 
treasurer, he yet, as her agent, know 
of an<l participated in it. Is this 
knowdi*dgo to be inquited to hi'r in de- 
tcriniuing her rights against the 
defendant? The general rule is that 
notice to an agent, Avhile acting for 
his priueiptil, of facts affecting the 
character of the trau‘^lu•tion, is con- 
structive notice to the principal. 8uit 
1?. Woodhall, 113 Mass. 301; National 
Secunty Bank (^ushman, 131 Ma&h. 
490; Hartwell o. North, 144 jVIass. 
188; The Distillctl Spirits, 11 Wall. 
350. There is an exception to this 
rule, Avhen the agent is engagetl in 
committ itig au independent fraudulent 
act on his own aec‘OUut, and the facts 
to be imputed relate to tliis fraudulent 
act. It is som<>limcs said that it can- 
not be presumed that an agemt will 
eoinmumcatc to his principal acts of 
fraud whic'h he has committed on his 
OAvn account in transacting the busi- 
ness of bis principal, and that the doc- 
trine of imputed knowledge upon 
a presuniptiou that an agent will com- 
municate to his principal whatever he 
knows concerning the businc«‘S he is 
engaged in transacting as agent. It 
may be doubted wb ether the rule and 
the exception rest on any such reasons. 
It has been suggested that the true 
reason for the exc<*ption is that an in- 
dependent fraud conxmitted by an 
agent on his own account is beyond 
the scope of his employment, and, 
therefore, knowledge of it, as matter 
of law, cannot be imputed to the prin- 



338 FRAUDULENT ACTS OF OFFIOERS. [§ 

of the stock at the date of a demand l)y the holders for a trans- 
fer, or, if no demand were made, at tlie date of filing the bills ; 
and, where specific performance was iinpossilde, a pecuniary 
equivalent might bo awarded/ 


cipul, tlic principiil cannot bo held 
responsible for it. On this view, such 
a fraud bears some analogy to a tort 
willfully committed by a servant for 
his own purposes, and not as a means 
of performing the bufeinras intrusted 
to him by his muster. Whatever th(‘ 
reason may be, the exception is well 
established. Kennedy v. Green, 3 
Myl. <& K. 699; Bspiii r. Pemberton, 
3 Do G. & J. 547; Rolland o. Hart, L. 
11. , 6 Oh. 678; Tn ro KiirDpetin Bank, 
L. R., 5 Oh. 858; Cave i\ Cave, 13 Ch. 
D. 039; Kettlewell i\ Watson, 31 Oh. 
D. 085. *707; Imierarity r, Merchants* 
National Bank, 139 Mass. 333; Dilla- 
way e, Butler, 135 ]\Iass. 470; Atlantic 
Cotton Mills i\ Indian Orchard Mills, 
147 Mass. 368; Howe r Newraiirch, 
IS Alien, 49. The <‘a&o [of Craft r. 
Houth Boston H, R. Co. ] seems to me 
to fall within this exception. Al- 
tliough the fmiiduh nt act of [the 
treasurer] not have been com- 

mitted with the intention of cheating 
tUo pluintitr, yet that was its legal 
clTcct, and it was a fruuduhmt ii(‘t 
eommitted by him fur his own beuetit, 
the actual elfect of which would have 
been wholly to avoid the trsinsaction 
if the plaintiff had known of it. The 
present cases we think fall within the 
principle that where one of two inno- 
cent peraoii.s must suffer a hws from 
the fraud of a third, the loss must be 
borne by him whose negligence en- 
abled the third person to commit 
fraud.** 

1 Willis Philadelphia & Darby R. 
R. Co„ (Pa. 1678) 0 W. N. C. 461. The 
court said : It is well settled that one 
who, as a purchaser or lender, gives 
value on the faith of a certificate of 
stock, antbentieated by the seal of the 


corporation and the .signatures of the 
proper officers, acquires an equitable 
title, and may reqiiirt* the corporation 
to tiunsftr the stock to him or respond 
in damages for the default. It is not 
a sufficient answer to such a demand 
that thecertilicatewasfiamlukmtly is- 
sued. because coi’porat ion", are, not less 
than natural persons, an.swcrabh* for 
the conduct of their agents in the busi- 
ness intrusted to their care. Nor is it 
necessarily conclush c against siudi a 
purchaser that the party from whom 
ho bought was cognizant of, or ])ar- 
tioipated in, the fraud. If a certificate 
of stock is notancgotiubleinslraTuent, 
it is a written declaration that tht* 
holder has a definite share in the 
capital or [irofits of thceoii(»ern, wliich, 
though delivered to him, i.s iiiUmded 
for circuUtioii and virtually addressed 
to all the world, ariil third persons 
who are misled hy such an instrument 
may ju.stly require that the loss shall 
fall on the eorixmitioii and uot on 
them. New York & New Jlmmi li. 
li, Co. t\ Schuyler, 31 N. V. 30, Hfi; 
Bank of Kentucky v, Hchuylkill Bank, 
1 F’*arsons' Kq 180; In re lidiia San 
Praudseu li. Ik t^o., L, 11., 3 Q. B. 
595. ^ The defendanfs an- 

swered that, however sound tin* argu- 
ment might be umler other einmin 
stances, it inappliruhlo here, be- 
en use the Tsuhvay<*ompfUiy was limitcsl 
by its charter to Usi thoUMind aliare.s. 
When that number was reached the 
power was exluuisted, and any subse- 
quent proceedings under it mendy 
void. The banif^r thus set wuis in- 
superable, and could not have been 
sumounted by a vote of the diro<‘tors 
or stockholders, or by both conjoined. 
To bold that the president and treas- 
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§ 221. When a corporation may not respond for damages 
for fraudulent issue of stock. — The officer of a corporation in 
a New York case obtained certain certificates of stock of a 
corporation, which had been signed by a former president of 
the corporation in blank, and left with the other then officers 


urer could, by a fraudulent and un- 
authorized overissue, bind the com- 
pany to that which the company was 
powerlcftS to perform, was to hold that 
an agent might acquire a power 
through fraud which the priueipal did 
not possess and could not have con- 
ferred. The court said : “This argu- 
ment might be unanswerable if the 
power to give certificates was identical 
with the power to create stock, or if a 
certificate could not legitimately be 
issued to any one who claimed under 
a derivative title, because it would 
then be incumbent on third i>evsous to 
take notice of the limited mitiire of the 
power and ascertain whether it had 
been strictly pursued. It is, however, 
plain that the legislature did not in- 
tend to impose a rule contrary to the 
ordinaiy course of business, and which 
would have enhanced the market 
value of the stock, AJt hough the 
company could not issue a larger 
number of shares than that prescribed 
by its charter, it might well give a 
new certificate to a purchaser in lieu 
of that saiTcudcred by the vtmdor, 
and repeat the act as often as the occa- 
son retjuired. This was virtually 
conceded during the argument, but it 
■was at the same lime strenuously 
urged that, to render such a substitu- 
tion valid, the pre-existing certificate 
must be given up as other stock duly 
transferred on the corporate books. 
If tbis method was observed the public 
and stockholders would be safe, and a 
departure from it involved an excess 
of power which rendered the trans- 
action void, not only between the 
original parties, but as it regarded 
purchasers claiming under them. The 


cogency of this reasoning should not 
render us unmindful of a considera- 
tion by which it is controlled. That 
which a cori)oration is not authorized 
to do under any circumstances, or 
which is absolutely forbidden by its 
charter, is so entirely void that uolhing 
short of au act of assembly can render 
it valla, but that which it may do for 
certain purpo‘?es and not for others, or 
on the happening of a particular event, 
is not necessarily within this imle, and 
may take effect although the pre- 
requisites were not fulfilled. N. Y. 

W. IT. R. R. Co. -!). Schuyler, 81 N. Y. 
30, 68. The case in hand apparently 
belongs to the latter Ciltego^J^ Wc 
have seen that although the mil way 
company could not create new stock, 
it might properly ghe a certificate to 
a purchaser as evidence that ho had 
acquired a title regularly deduced on 
the books, and the legal, as well as the 
natural, presumption in every such 
case is that the power has been ex- 
ercised for a legitim.ite end, and not 
in a way to render it invalid. N. Y, 
& ]sr. H. R. R. Cf). 'D. Schuyler, 34: N. 
Y, 30, 63. ‘Acts of corporutious," 
says Judge Kma in Bank of Kentucky 
». Schuylkill Bank, I Pars. 352, 
‘which presuppose the existence of 
other acts to make them legally oper- 
ative, are presumptive proof of the 
latter. In short, the acts of artificial 
persons afford the same presumptions 
as the acta of natural persons. Each 
afford presumptions, from acts done, 
of what preceded. A vote of a cor- 
poration may be presumed from other 
acts, though there is no proof of such 
vote on the corporate records. * * ^ 
The source from which these prin- 
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to be used in case a stockholder desired to transfer Ids stock in 
the president’s absence. He filled out the blanks in one of these 
eertiiicates, inserting his own name as stockholder, forging the 
name of one who was the treasurer of the corporation when the 
president signed them, and si ned his own name as transfer 
agent, which position he occupied at that date, and dating the 
transaction to make it conform to the date when the president’s 
signature was affixed. Wlien he did this he was i)rcsideiit of the 
company. He used the false certificate of stock by pledging ifc 
as a collateral security for a loan made to him personally. In an 
action by the holder of this certificate against the corporation for 
damages, by reason of his fraud, the New York Court of Appeals 
held that there could be no recovery.^ 

ciples have been dmwn ia the judg- the corporation shall transfer the 
ment of Justice Story in The Bank stock, or, if unable to do so in conse- 
Bandridge, 12 Wheat. 64.* This cita- qiienee of an obstacle which cannot be 
tiou would seem to be a conclusive removed, give an equivalent for that 
answer to the argument timt the pro- which is withheld. K. Y, <& N. fl. 
duction of a certificate of stock is not JR. R. Oo. v. Schuyler, 34 K Y. 30, 
prima facie evidence of a title, and 80, 83.*' 

that a purchaser must examine the 'Manhattan Life Insurance Co, v. 
records of the corporation and ascer- Forty -second Street Grand Street 
tain from them whether the vendor Ferry R, R. Oo., (1803) 139 N. Y. 140; 
has the light which the certificate s. c., 34 N*. E. Ucp. 776. This opinion 
avers. Such an investigation is abso- was rendered by Maynard, J., 
Intel y supeifiuous where the officers who said; **The rule which imposes 
of the corporation have done their a liability upon the princiiial for the 
duty, and will generally he unavailing unauthorized acts of his agent, is 
when they are engaged in the per- founded upon public poli(ty, and is 
petmtion of a fraud, N. Y. & N. Jti. well defint‘{L It i.s limited to cases 
R. R. Oo. D, Schuyler, 34 N. Y. 30, where there was an apparent au- 
71. It is no doubt true, as the counsel thority to do the act in question ; and 
for the defense contend, that the it appeared to have been done in the 
formal mode of deducing title to stock course of his employment an agfmt 
is by a transfer regularly made in some and wjis within the scope of his gen- 
book kept for the purpo&e by the cor- eml powers. None of these grounds 
poration or its duly constituted of liability have been shown here, 
agents. But although a certificate of The agency did not exist in 1888, 
stockisnot thetitle, itisanauthorita- which was necessary in order to de- 
tive declaration that such a title exists, privo the principal of the right to dis- 
which may operate as an equitable claim responsibility for the unauthor- 
estoppel in favor of third persons who ized act. With rcspoct to the creation 
part with value in the belief that it is of certificates bearing date in 1881, he 
true. The legal title does not pass to was as destitute of authority as if he 
the purchaser, but he acquires an hadbeen a stranger to the corporation, 
equitable right, and may insist that He not only could not issue them, but 
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§ 222. Massachusetts decisions on this subject. — In a case 
in Massaclmsotts it appeared that the treasurer of a railroad cor- 
poration had for a private debt placed fraudulently issued stock 
with his creditor as seeiunty in the creditor’s name and the cred- 
itor liad afterwards used it as a collateral himself for a loan, but 
upon payment of his loan it was reassigned to him. The court held 
to this eflFect: That if an officer of a corporation having the 


ho could take no part in their issue, 
or do any act required by law, or by 
the by-laws, essential to give them 
validity. When he issued such a cer- 
tificate in his own name, he was not 
apparently acting within the scope of 
any general authority conferred upon 
him by the corpoi'ation. The defend- 
ant cannot justly be held liable for 
the misuse of a power which it 
never created. This case has no 
feature in common with the Fifth 
Avenue Bank against the same de- 
fendant, 137 N. Y. 231. There [this 
officer], at a time when he was 
treasurer and transfer agent, and in- 
vested with authority in both capaci- 
ties to sign, countersign and seal valid 
certificates of stock, forged the name 
of the president to a certificate and 
issued it to a confederate, who 
negotiated a loan upon it at the bank, 
which, before rectnving it, caused 
inquiry to be made at the office of the 
defendant, and was informed that the 
certificate was genuine. [He] was 
there acting within the scope of his 
apparent authority, and whethet the 
certificate had l)een actually signed 
by the iDrcsident an<l was issued in 
the regular course of the administra- 
tion of the affairs of the company, 
were facts peculiarly within his 
knowledge, and the countersigning 
and issue of Iho ccrtificjilo in due 
form was a representation by him that 
these conditions hud been fcompliod 
with, and that the facts existed, upon 
which his right to act depended. 
Here there was a total luck of dele- 


gated pow'er to [him] to do a single 
lawful act in the issue of the certifi- 
cate in the form in which it was pre- 
sented to the plaiutiH. There was no 
negligent or wrongful use by him of 
any authority derived from the [cor- 
porationj. It was a willful and 
criminal act, ])erpetratcd for private 
gain and not connected with the 
exercise of any official authority or 
semblance of authority which he 
possessed as the [corporation’s] agent. 
The plaintiff insists that there is 
another ground upon which a re- 
covery is permissible. When [this 
officer] made the loan and pledged the 
forged certificate, ho represented to 
the plaintiff that it was a genuine 
certificate of the stock of the corpora- 
tion ,' and as ho was then its president 
and chief administrative officer, the 
chiim is made that the [corporationj 
is bound by his representations. 
* « * [This officer], when he 

negotiated the loan, was not engaged 
in the transaction of the [corporation’s] 
business, or in the discharge of any 
duty imposed upon him by the [cor- 
poration]. The declarations of an 
agent are only admissible against his 
principal when made as a part of a 
transaction undertaken in behalf of 
his principal, or in the performance of 
the duties of his agency. First Nat. 
Bk. of Lyons Ocean Nat, Bk., 
60 N. Y. 278. Or, as is sometimes 
stated, the representations of the 
agent, when not expressly authorized 
by the principal, must, in order to 
bind him, be within the scope of bia 
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power, either alone or with others, to issue certificates of stock, 
fraudulently issues as security for his private debt a cei’tificate to 
hia creditor in tlxe latter’s name, such creditor cannot rely upon 
the certificate and recover damages from the corporation upon 
its refusal to recognize it as valid, although he has no knowledge 
of the fraud; but if upon, taking it he fails to investigate 
the title to the stock he is affected with notice of what- 


ever he might have discovered 

agency, which is hut another form of 
expresbing the same proposition. N. 
Y. Life lus. Co. p, Beehe, 7 N. Y. 364. 
But, without determining what are 
the duties of the oillcers of a corpora- 
tion, when called upon to respond to 
the inquiries of intendiug ])urcliasers of 
the stock, there is a sufficient reason 
why the plaintiff cannot avail himself 
of the representations of [this officer] 
in regard to the genuineness of this 
certificate. They were made in a 
private and personal transaction, 
undertaken for his individual honeflt 
and so understood by the plalntilT. 
The plaintiff knew that [this ofilcer], 
in the negotiation of the loan, was not 
acting as the olilcer or agent of the 
[corijorntiou], or in its behalf, and that 
his personal interest in the transaction 
might lead him to betray his prin- 
cipal. It is an old doctrine, from 
which there has never been any de- 
parture, that an agent cannot bind his 
principal even in matters touching his 
agency, where he is kiiowm to be act- 
ing for himself, or to have an adverse 
interest.*’ See, also, Stone v, Tlayes, 3 
Benio, 575; Bentley Columbia Ins. 
Co., 17 N. Y, 423; Cluflin Farmers 
& Citizens* Bank, 25 N. Y. 293; Wil- 
son D. M, E. R. Co., 120 K. Y, 145; 
Moores v. Citizens* Nat. Bank, 111 U. 
S. 166; Farrington South Boston R. 
B. Co., 150 Maas. 406. 

^Farrington South Boston Rail- 
road Company, (1890) 150 Mass, 406. 
Arguendo, it was said: “The present 
case cannot foe distinguished in prin- 


upon making proper inquiry.^ 

ciple from Moores v. Citizens* National 
Bank, 111 U. S. 150. In that case Mr. 
Justice Bradley di.ssented, and the 
decision has been the subject of some 
cnticism. Lowell Transfer of Stock, 
S 112, note 2. The ground of that de- 
cision as stated in the opinion is as fol- 
lows: The plainliil * having distinct 
notice that the surrender and transfer 
of a former certificate were prereq- 
uibites to the lawful issue of a new 
one, and having accepted a t*ertificate 
that she owned stock without taking 
any steps to assure herself that the 
legal prerequisites to the validity of 
her certificate which W('re to he ful- 
filled by the former owner and not by 
tho bank had been complied with, she 
docs not, as against tho hank, stand in 
the position of one who receives a cer- 
tificate of stock from the proper offi- 
cers without notice of any facts im- 
pairing its validity.* Upon a review 
of the authorities in the opinion it is 
said; ‘ This review of the cases shows 
that there is no precedent for holding 
that the plaintiff, having dealt with 
the cashier individually and lent money 
to him for his private use, and received 
from him a certificate in her own 
name, which stated that shares wore 
transferable only on the books of tho 
bank and on surrendered former cer- 
tificates, and no certittente having been 
surrendered by him or by her, and 
there being no evidence of tho bank 
iinving ratified or received any benefit 
from the transaction, can recover from 
the bank the value of tho certificate 
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These facts appeal* in another Massachusetts case. The by-laws 
of a corporation proYided that “each stockholder shall be entitled 
to a certificate of his stock under the seal of the corporation and 
signed by its president and treasurer.’* The president had no 
authority to issue certificates of stock. lie had access to the stock 
book and issued to certain parties certificates of shares of the cor- 
poration, signed by himself, and forged the signature of the 


delivered to her by its cashier.* In 
that case the president of the ])ank liad 
left blank certificates of stock signed 
l)y him with the cashier, as in the 
present case the president of the rail- 
road company had left similar blank 
certificates with the treasurer. At the 
trial of that case in the United Htates 
Circuit Court a verdict was directed 
for the defendant on the ground that 
the plaintiff having hail knowledge of 
the fact that Moores, upon whom she 
relied to have the stock transferred to 
her, was acting for himself as well as 
in his capacity of cashier — that is, 
acting for the hank upon one side and 
for himself on the other in reference to 
the matter of issuing this certificate — 
she is not, in the judgment of this 
court, an innocent holder of the stock. 
Moores v. Citizens’ National Bunk, 15 
Fed. Rep. 141.” The IRlassachusetts 
Bupreme Court resumed; “We have 
decided in Allen v. South Boston Rail- 
road Co., 150 Mass, 300, 304, that a 
purchaser of stock owes no positive 
duty to the corporation to see to it 
that the seller surrenders the old cer- 
tificate and makes an assignment of 
the stock on the books of the company, 
hut that it is the duty of the corpora- 
tion which requires these things to he 
done to sec that they are done before 
a new certificate is issued to the pur- 
chaser. The plaintiff, in the case at 
bar, knew that he was dealing with 
the treasurer of the defendant in his 
personal capacity as a borrower of 
money. If the by-laws of the com- 
pany had provided that certificates of 


stock should be signed only by the 
treasurer, and if he weri‘ charged with 
the duty of attending to the transfer 
of stock mid Ihe issuing of ccrtificales, 
any person hmding money lo him for 
his private use and taking in his own 
name a certificate of tlie company’s 
stock as collateral security, could 
reasonably be required to investigate 
the title of the trea'^urer to the certifi- 
cale delivered, because in issuing such 
a certificate the treasurer would have a 
personal interest adverse to that of the 
corporation. An agent cannot prop- 
erly act for his principal and himself 
when their interests are adverse, and 
any person dealing with an agent in a 
matter affecting his principal and 
knowing that the interests of the agent 
are iulv(*rse to tliose of his principal, 
ought to he held lo the duty of ascer- 
tjiining that the acts of the agent are 
authorized hj’’ his principal. The 
difiieulty in the present case is that 
these considerations are only partially 
applicable to it. It is on account of the 
danger that one ofliccr may abuse his 
power to is.sue stock certificates that 
the by-laws of corporations usually re- 
quire the certificates to ho signed by at 
least two ofiicers of the corporation. 
If one of the.st‘ negleids his duty or 
delegates the performance of it to the 
other, Iho safeguard intended by this 
requirement of the by-law becomes 
ineffectual, and If one of these officers 
in issuing a .stock cortifit^ale has a per- 
sonal interest adverse to that of the 
corporation, a person tlealing with him 
and knowing this may well he required 
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treasurer to the same. The holders of these certificates sought 
by action to hold the corporation responsible for these spurious 
certificates of stock, contending that the corpoi'atioii was bound to 
make the certificates good, or was responsible for tlioir being bad, 
on the ground that, in view of his previous known misconduct, 
the corporation was negligent in permitting its president to remain 
in that official position, and to have control of its certificate book 
and seal, and that the eases fall within the principle that, where 
one of two innocent persons must suffer a loss for the fraud of a 
third, the loss must be borne by the one whose negligence enabled 
the third person to commit the fraud. The Supremo Court of 
Judicature of that state held that the corporation was not liable 
for the acts of its president in issuing these certificates.^ 

to take notice that the rights of the too remote to he properly chargeable 
corporation are not protected in the upon those who were thus careless in 
transaction to the f \ni extent intended reposing the conftdcn(*o. Bank of 
by the by-laws.” Ireland v, Evans’ Charities, f) 11. L. 

^Hill C. F. Jewett Publishing Caa. 389; Mayor etc., of Staple of 
Co., (1891) 154 Mass, 172; s. c., 28 N. England v. Governor etc., of Bank 
E. Rep. 142. Allen, J„ said; “In of England, 21 Q. B. D. 160, 176; 
the absence of any previous miscon- Swan North British Australasian 
duct on [the president’s part j, it could Co., 2 II. & 0. 175, 189, See, also, 
hardly be maintained that there was Vagliano v. Bank of England, 22 Q. 
any negligence on the part of the cor- B. D. 103, 117; s. c., on appeal, 23 Q. 
poration in keeping its seal and book B. B. 243, 255, 263. The plaintiffs rely 
of certificates of shares where the much on Shaw v. Port Pliilip <& Cola- 
president could have access to them, nial Gold Mining Co., 18 Q. B. D. 103, 
so as to be able to remove blank cer- which in many of its general features 
tificates from the end of the book and much resembles the present case, but 
impress the corporate seal upon them, with certain dilTerences. In that case 
We are not aware that it is customary the secretary of the defendant com- 
for corporations in this country to keep pany issued a certificate of shares, 
their seals or books of certificates in with the name of a director forged by 
such a way that access can only be had himself. The person to whom it was 
to them when two or more officers are issued bought shares on the market, 
present. The chief safeguard in respect through a broker, who received a 
to the certificates is the necessity of two transfer signed by the secretary, ac- 
signatures. And, accordingly, when companied by wbat purported and in 
one who has had confidence reposed in all respects appeared to be a regularly 
him has availed himself of his oppor- issued certificate of those shares, 
tuuity to commit a fraud upon others These were deposited at the eom- 
by means of forgery, it has usually pany’s office, with the request for the 
been held in England that the loss was issue of a new certificate, in the usual 
not a natural or probable result of the way. The new certificate was issued 
confidence thus imposed, even though in the usual form by the secretary, 
it showed carelessness, and that it was but the signature of a director, which 
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was required, was forged. It was a 
part of the regular and authorized 
duty of the secretary to receive and 
examine transfers and certiticates of 
shares, to have transfers registered, to 
procure the preparation, execution 
and signature of certificates with all 
requisite and prescribed penalties, and 
thereupon to issue them to the persons 
entitled to receive them. Moreover, 
the company, after the issue of the 
certificate, paid a dividend thereon, by 
check signed by the secretary and two 
directors. The decision of the case, 
which was not heard before the Court 
of Appeal, was placed on the ground 
that the company had made it the 


duty of the secretary to procure the 
preparation, execution and signature 
of certificates with the prescribed pen- 
alties, and thereupon to issue them to 
the person entitled to receive them. 
The principal facts upon which the 
decision turned are wanting in the 
case before us. The president of 
the defendant corporation was not the 
proper officer to issue certificates, and 
the certificates which the plaintiff re- 
ceived did not come from the office of 
the defendant in the regular course of 
business, but they were received by 
the plaintiffs under private and per- 
sonal transactions between themselves 
and Jewett, the president.” 
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§ 223. Directors’ liability — general rules. — "Whether direct- 
ors of a corporation are to be regarded as its agents or its ele- 
ments, impartial justice and public poli^ require that as all nat- 
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ural persons are, so they should be held responsible to third 
persons for the malfeasance by them in fact committed or 
commanded.^ Directors or officers of a corporation acting beyond 
their power, whereby loss inures to the corporation, or disposing 
of its property, or paying away its money without authority, will 
be required to make good the loss out of their private estates/^ 
But they are not liable, in tbe absence of fraud or intentional 
breach of trust, for negligence, mistakes of judgment and bad 
management in making investments on doubtful or insufficient 
security. Where they have not profited personally by bad man- 
agement or appropriated any of the property of the corporation 
to their own use, courts of e(piiiy treat them with in<lnlgonee.^ 
The directors of a corporation, as trustees of its shareholders, are 
liable for all losses caused by their willful failure to exercise the 
care and attention to the iillairs of the corporation which would 
prevent a misappropriation of the trust or eor])orate funds.^ But 
directors and officers of a company will not ho held pei^sonally 
liable to its creditors on the ground ihat they have mismanaged 
its business and contracted an indebtedness in excess of the limit 
prescribed in its charter, unless tliey are made liable by the pro- 
visions of the charter or some general statute regulating such cor- 
porations. And it would make no difference that the credit be 
extended in reliance upon the bubiness character and financial 
responsibility of the directors and officers,® If directors of a cor- 

'Rule declared iu Salmou Rich- Spering’s Appeal, 71 Pa. 11; Citi- 
ardsoii, (18G2) SO Comi. 860, 374, in zena' B. L. S. Association w. Coriell, 
which case the directors of an insur- 34 K, J. Eq. 383, 803; Hwentzel 
ance company who had fmudulently Penn, Bank, (1891) 147 Pa. Bl. 140; 
permitted false statements to he ofli- s. c., 23 AtL Rep. 418; In re Forest of 
cially made by the president and Dean Coal Jlining Oo., L. R., 10 Ch. 
secretary of the company, as to its Div, 450; Aclcerman r. Halsey, 37 N. 
assets and condition, which induced a J. Eq. 3G3; Hun o, Cary, 82 N. Y. 65; 
person to insure in the company when In re Denliam & Co , L. R., 25 Clli. 
the company was utterly insolvent, Div. 762; Watts' Appeal, 78 Pa. St. 
and after his loss he could recover 391. Liability of directors for acts 
nothing from the company, were held ultm ^ires discussed, and decisions 
not to be saved from personal liability showing the current of authority in 
for the injury by reason ol the fact England on the subject reviewed, 34 
that they were acting oiUcially. Bolic. J. 503. 

* Joint-Btock Discount Co. v* Brow n, ^ Lewis Bt. Albans Iron & Steed 
I*. R., 8Eq. 881; Plitcroft’s Case, L, Works, 30 Vt. 477. 

R., 21 Ch. Div. 619; Franklin Ins. ('o. ’Frost Manufacturing Co. a. Foster, 
«>, Jenkins, 3 Wend. 130. (1889) 16 Iowa, 535; s. c., 41 W, 

3 Briggs r. Spaulding, 141 U. B. 13o; liep. 212. That directoi's are not re- 
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poratiou are guilty of gro&s n^ligence and inattention to the 
duties of tlieii* trust, they will be personally liable if they suffer 
the corporate funds or property to be wasted or lost by reason of 
such negligence and inattention.^ Tlie care and diligence required 
of directors in the discharge of tlieir duties as snch, must be 
determined in each ease in view of all tlie circumstances.^ The 
directors of a corporation in whom its constitution^irejjoses an 
enlarged discretion in the management of its business, are respon- 
sible to its stockholders only for good faith and reasonable dili- 
gence ; a mere error of judgment on tbeir part in compromising 
a debt due to the corporation, would not entitle a stockholder to 
relief against the directors in equity.^ The directors of a manu- 
facturing corporation have no authority to divert the corporate 
property by issuing accommodation paper, or otherwise loaning 
its money or credit without consideration/ And where oflBicers 
of such a corporation accept accommodation paper in the name of 
the corporation, they will be held personally responsible to it for 
payments made or liabilities incurred in consequence of such 
acceptance on their part in its behalf/ A board of directors, in 
carrying out the vote of the required majority of the board, direct- 
ing a total cessation of the business of the corporation and a 
liquidation of its affairs, would be acting within the sphei’e of its 
lawful authority and would not he held liable foi* any loss occur- 
ring to the minority from the step they had taken in carrying out 


lieved from liability by the fact that 
they act gratuitously iu tliat capacity, 
see Donaldson v, llaldaue, 7 Cl & 
Flu. 771; Thorne Deas, 4 Johns. 84, 
9^, 97; Charitable Corporation v, Sut- 
ton, 3 Atfc, 405; Litchfield v. White, 3 
Sandf. 551; Spering’s Appeal, 71 Pa. 
St. 11, 21; Giblin v. McMullen, L. R., 2 
Privy Council Cas, 318, 337; Pirst 
Kat. Bank v. Ocean Bank, 00 N. Y. 
295; Grill if, S. 0. Co.. L. R , 1 O. P. 
612; Beal ^), B. R. Co., 3 Burlst. & 
Colt 341, Kolton R. R. Co., 15 H. 
Y. 444; Wilson v, Brett, 11 Mess. & W, 
113, 1X5. 

' Horn Silver Mining Co. Ryan, 
<1889) 42 Minn. 196; s. c., 44 W. 
Rep. 56. See, also, Briakerhoff if, Bost. 
wick, 88 N, Y. 52. 


*Hom Silver Mining Co Ryan, 
(1889)42 Minn. 196; s. c., 44 R, W. 
Rep. 56, 

^ Smith V, Prattville Manufg. Co., 
(1857) 29 Ala. 503; citing Augell & 
Ames on Oorp. §§ 312-314; Robinson 
o. Smith, 8 Paige, 222; Forbes Whit- 
lock, 8 Edw. Ch. 446; Bushwick, etc.» 
Turnpike Co. o, Ebbetts, 3 Edw, Ch* 
363; Van Oortlandt t Underhill, 17 
Johns. 406; Dodge Woolsey, 18 
How. 831; Godbold ®. Branch Bank 
at Mobile, 11 Ala. 191; Mozley if, Als- 
ton, 1 Phil. Oh. 790; Ware if. Grand 
Junction Water Works Co., 2 Russ. 
Myl 470. 

* Hutchinson Sutton Manufactur- 
ing Co., (1893) 57 Fed. Rep. 998. 

*»Ibid. 
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the vote of the majority.^ An action against directors of a cor- 
poration for misfeasance or culpable negligence in the discharge 
of their official duty, may be in form legal or equitable according 
to the circumstances of the particular case. The proper plaintiff 
in such a case is the corporation.® The complaint in such a 
case need not negative knowledge of, or acquiescence on the part 
of the stockholders in the negligence or misconduct of the direct- 
ors.® Where directors waste or misappropriate the funds, or 
convert assets of the corporation in violation of their trust, or lose 
them in speculations, a recovery at law may be had against the 
defaulting directors, while a suit in equity might also be main- 
tained for an accounting, at the election of the corporation.^ 
The directors of a corporation which has purchased the fran- 
chises and property of another corporation under an agreement 
that itto debts would be paid, misapplying the assets of the latter, 
and leaving its debts unpaid, will he held individually responsible 
to the creditors of that corporation to the extent of the assets 
received and misapplied.® Directors of a life insurance company 
who had transferred its entire stock and assets to another in which 
its policyholders reinsured their risks, which transaction resulted 
in great loss to policyholders and creditors of the company, have 
been held liable to the receiver of the company to the full extent 
of the damage caused by such misapplication and waste of the 
company’s funds. And the fact that these directors carried out 

* Trisconl u Winsliip, (1890) 48 La. ® Ibid. See Kolseth v. Smith. 88 

Ann, 4o; e. o., 9 So, Eep. 29 In Hinn. 14; s. c., 35 N. W. Rep. 565. 
Baily, Receiver, v, Burgess, (1891) 48 * Franklin Fire Ins. Co. Jenkins, 

N. J. Eq. 411; B. 0 , 22 Atl. Rep. 733, 3 Wend. 130; Robinson Smith, 3 
a director of a corporal ion who was Paige, 222. 

appointed as agent to secure a plant ®Kati^nal Bank of Jefferson d. 
of another corporation for its use, and Texas Investment Co. (Lim,), (1889) 74 
to remove incumbrances from it, and Tex, 421, s o., 12 S. W, Rep. 101. In 
furnished a sum of money for the pur- Holt u Bennett, (1888) 140 Mass. 437; 
pose, was held to accoiint to the ro- s. c , 10 N. E. Rop. 5, it was held that 
ceiver of the corporation for the payments made by a oorporadon in- 
amount not expended by him as well tejidiiig in good faith to go on and 
as intei'Cbt on various sums of money develop valuable patents owned by it, 
which he could have applied to the re- to its directors of money borrowed 
moval of incumbrances upon the prop- from them in the ordinary course of 
orty, but negligently delayed doing so business, were not recoverable from 
with the funds in his hands. such directors by a creditor of the 

* Horn Silver Mining Co. Ryan, corporation whoso debt at the time 
(1889) 42 Mlnm 196; a, o., 44 N. W, was not due and payable. 

Eep. 56 
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the transactions under the advice of able and experienced counsel 
was held not to relieve them from their liability ; nor did the 
action of the policyholders in reinsuring their risks in the other 
company to which the assets were transferred, and receiving, by 
order o£ court, dividends upon their policies from the assetb of 
tliis company, amount to a ratification of the illegal transactions 
of the directors so as to preclude them or a receiver of the com- 
pany from maintaining an action against the directors for their 
misconduct in the matter.^ 

§224. Liability of other officers — general rules. — The 
officers of a corporation are not lialde personally, at common law, 
on a promissory note of the corporation, made by them as such 
officers, in which the promise to pay is made by the corporation, 
and not by the officers personally.^ If any personal liability 
exists against officers of a corporation who have executed a note 
binding the corporation by its terms, and not themselves person- 
ally, and the contract is made without authority, and the corpo- 
ration cannot be holdeu responsible on the contract, the liability 
results from the wrong done by the officers in undertaking to act 
without authority.® When a corporation has in fact no authority 
to contract debts, a contract of a debt upon its supposed credit by 
its officers would impose a personal liability ui>on them.* One, a 
director, vice-president and general fureiuauof a corporation, who 
signed the name of the corporation to an agreement to contribute 
to the expenses of a suit at law, without informing the other par- 
ties of his want of authority to do so, thus giving them to under- 
stand that the corporation was interested, was held by the Michi- 
gan Supreme Court liable to contribute tbe share of the expenses 
otherwise chargeable to the corporation.® The president of a cor- 

^ Pierson u. Cronk, (Sup. Ct. K, Y. cent Chapmani, 10 G-. & J. (Md.) 382, 
Spl. Term, 1890) 26 Abk. N. 0. 25; the Maryland Court of Appeals held 
s, c., 18 K. y. Supp, 843. that there could be imposed no per- 

* Hall tJ, Crandall, (1806) 29 Cal. 607. sonal responsibility upon the members 

See, abo, Blanchard v. Kaull, (1872) of the vestry of a church by proceed- 
44 Oah 440; Lander ?>. Castro, 43 Cal. ings as vestrymen pledging the corpo- 
497. rate funds to persons who might per- 

® HflJl «, Crandall, (1866) 29 Cuh 667. form work for it, which the vestry 

* Brake Flewellen, 88 Ala. 106; then thought adequate, if the funds 

Harwood ®. Humes, 9 Ala. 669, should prove to be merely nominal and 

» Solomon fl).Penoyar, (1891) 89 Mich, inadequate; further, that their subse- 
ll; s. 0 ., 60 W. Bep. 644 In Yin- quently manifesting an impression that 
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poratioii may be held individually liable on an implied war- 
ranty of his authority where he executes a written guaranty 
in the name of the coi'poration without authority.^ The presi- 
dent of a corporation would not make himself personally liable 
to a stockholder by a promise upon his transferring the stock ho 
owned to him, that when the corporation was woundup the stock- 
holder should receive the proportion of the proceeds to which ho 
would be entitled.® An oiScer of a corporation, in an action 
against him to i^ectwer moneys wrongfully retained by him belong- 
ing to the corporation, cannot defend on the ground that the 
receipt of such moneys by the corporation was for work or busi- 
ness illegal or ultra mres the powers of the corporation, or that 
its charter was fraudulently obtained and the election of its offi- 
cers illegal.^ The president ol* a hank has been held chargeable 
with constructive notice of the maiuigement of its affairs by the 
cashier and other subordinate officers ; and where the bank was 
doing business without legal orgaiiizaticm he could not escape the 
responsibility resulting from such notice by showing that he sup- 
posed himself the president of a legally constituted bank, if ho 
liad contributed the influence of his reputation to give undeserved 
credit to a spurious coqmration** Tlie liability of an ostensible 
president of a spurious bank, in a depositor's suit for damages, is 
direct and original, and ho will be held responsible in damages 
to tlie same extent as the bank, if legally constiluted, would have 
been liable,® In a Wisconsin case, seeking to charge certain offi- 
cers of a eorp(»ration individually for negligence in the conduct 
of its affairs, it appeared that these officers, president, secretary 
and treasurer, who had been intrusted with the management by 
the directors, who held no meetings and gave no attention to their 
duties, had conducted the affairs of the corporation in good faith, 
though negligently an<l in the exercise of powers belonging solely 
to the board of directors. The Supreme Court held that these 
offlcei's could not he charged as er officio members of the board 

they had assumed a personal responsi- ® Thompson Stanley, (1893) 20 N. 
MKty, without an act to fix the lia- Y, Supp, 317. 

bility, could not vary the interpreta- ® Haacke r. Knights of Liberty 
tion of the instrument nor entitle the Social & Literary Club, (1893), 76 Md, 
pledgers to a recovery upon a claim 439; s. o., 35 Atl. Rep. 433. 
not otherwise well founded. ^ Hauser v. Tate, (1881) 85 K. 0, 81. 

’ Nclligan v. Campbell, (1893) 65 * Ibid. 

Hun, 633; a c., 30 K. Y. Supp. 334. 
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of directors, and that neither of them tos liable for the negli- 
gence or unauthorized acta of the others in which lie did not par- 
ticipate.^ The court also ruled upon some questions of evidence 
in such a case as follows : That mere proof of failure to collect 
certain moneys duo to the corporation was not proof that such 
moneys were lost; also, that in respect to losses alleged to have 
been sustained because of inbufficicut payments to the corporation 
on certain accounts, a report of the secretary was not competent 
evidence against the president and treasurer to charge them with 
such losses or to show that no' more was paid to him than he 
reported.^ A corporation obligating itself to aid another in its 
enterprise, and placing funds in the hands of its treasurer for the 
purpose of meeting the obligation, cannot hold him liable for the 
funds where he has expended them in the interest of the other 
corporation and this expenditure has been assented to by resolu- 
tion of the corporation's board of directors entered in the records 

* North Hudson Mutual Buildin£» croft’s Case, Jj, R., 31 Oh. Div. 519; 
& Loan Association nf. Childs, (1892) Franklin Ins. Co. v. Jenkins, 3 Wend 
82 Wis. 460; s. c., 52 N. W. Rep. 600. 130. ^ This is Ihe rule where 

The Wisconsin Supreme Court dc- the disposition made of money or 
dared the rules as to liaTbility of property of the corporation is one 
officers in these words; ** The liability either not within the lawful power of 
of officers to the corporation for dam- the corporation, or, if within ihe power 
ages caused ])y neglect or unuuthor- of the corpomtion, is not within the 
ized acts rests upon the common-law power nr authority of the particular 
rule, which renders every agent liable officer or officers. Where the ground of 
who violates his authority, or neglects liability is for nonfeasance, negligence 
his duty to the damage of his piinci- or inisjudgment in respect to matters 
pal. It seems to be now universally within the scope of the proper powers 
agreed that, no matter whether the act of the officer, he will be held responsi- 
is prohibited by the oharter or by-laws, ble only for a failure to bring to the dis- 
the liability is on the ground of viola- charge of his duties such degree of 
riou of authority or neglect of duty, attention, care, skill and judgment as 
Thomp. Liab. Off. Oorp, 857; Briggs are ordinarily used and practiced in 

Spaulding, 141 U. S, 146. There the discharge of such duties or em- 
can be no doubt that if the directors ployments; the degree of care, drill 
or officers of a company do acts clearly and judgment depending upon the 
beyond their power, whereby loss subject to which it is to bo applied, 
ensues to the company, or dispose of the particular circumstances of the 
its property or pay away its money case tmd the usages of business.** 
without authority, they will bo re* * North Hudson Mutual Building 
quired to make good the loss out of & Loan Association Ohilds, (1802) 
their private estates, Thomp. Liab. 82 Wis. 460; s. 0 ., 52 N. W. Rep. 
Off. Oorp. 876j Joint-Stock Discount 600. 

Co. V. Brown, L. R., 8 Bq. 881; Flit- 
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of the corporation.^ The treasurer of a railroad corporation gave 
a bond to the corporation, conditioned that he should faithf ullj^ 
discharge the duties of the office, and well and correctly behave 
therein.’’ The Supreme Court of ITorth Carolina held, in an 
action against him and his sureties on this bond, that the bond 
did not bind him to keep the money of tlic corporation safely 
against all hazards ; that it only bound him to an honest, diligent 
and competently skillful effort to keep the money. The treas- 
urer having deposited the money of the corporation to his credit 
as treasurer in a banking house, at the time in good standing and 
credit, and considered by the community a safe place of deposit 
for money, the treasurer and his sureties were held not to be lia- 
ble for its loss by the sudden and unexpected failure of the bank- 
ing house.^ An action of contract by the corporation against a 
person to whom the treasurer of tlie corporation has, without 
authority, loaned to that person, thus misappropriating its funds, 
will not be held such a ratification of the treasurer’s act as will 
relieve him from liability to the corpoi'ation.® It appeared also 
in this case that in the action brought against the borrower of its 
funds from its treasurer the corporation attached personal prop- 
erty of the borrower, a manufacturing corporation, of an uncer- 
tain value ; that a mortgagee duly notified the officer that he 
claimed the attached property under a mortgage ; that a receiver 
of the corporation appointed in blew Jersey, where it was incor- 
porated, offered to pay the plaintiff, in settlement of the suit, 
almost fifty per cent of its claim ; that the plaintiff notified its 
treasurer and the sureties on the treasurer’s bond of this offer, and 
offered to permit him, upon paying the amount clue the plaintiff, 
to assume the control of the suit, and to assign to him its cause 
of action. The treasurer declined this proposition and the plain- 
tiff made a compromise with the borrower of its funds through 

1 Bay View Homestead Assn, -o, ® Goodyear Dental Vulcanite Co. v, 

Williams, (1875) 50 Cal 353. Caduc, (1887) 144 Mass. 85; s. c., 10 

* Atlantic & North Carolina R. R. K. E. Rep. 488. Thecourt said: ‘‘T® 
Oo.i), Cowles, (1873) 69 N. C. 59. That hold that bringing a suit under such 
the rule does not apply to public offi- circumstances not only ratifies the 
cera or ofiScers of public corporations, loan, so far as the borrower is con- 
the same court has held in Comrs., etc., cerned, but condones the offense of 
Clarke, 73 K 0, 255; Havens the agent and relieves him from all lia-- 
liathcne, 75 N. 0. 505. bility, would be carrying the doctrine 

45 
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the receiyer, and gave arelea&e reserving to itself its rights against 
the treasurer. The court held that this compromise, under the 
facts stated, did not release the treasurer from his liability to the 
corporation for luisappropriation of its funds.^ 

§ 225 . Rules as to liability of officers for diversion of 
property of corporation. — The ISTew Jersey Court of Errors 
and Appeals has declared the following rules as to tlie lia]>ility of 
directors who have diverted the property of the corporation, and 
the principles upon which they are founded. Referring first to 
the (‘hange of legitalatiou in that state repealing the act to pre- 
vent frauds by incorporated eomj>anies,” Maote, J., said : “JBuf 
in my judgment the change in legislation has not deprived cred- 
itors of iucorporate<l companies of all rights in respect to the 
property out of which their debts must be paid, if at all. As 
betvveen cre<litors and fatockholders, the corporate property has 
always been held to bo a fund for the payment of debts, to which 
creditors have a right in preference to stockholders, 2 Rtory^s 
Eq. Jurib. § 1252. Bo the assets of a corporation cannot bo 
divided among its stockholders, nor diverted to uses not contem- 
plated by its charter, for tlie benefit of stockholders to the detri- 
ment of ereditoLs. jSTat. Trust Co. u. Miller, 6 Stew. Eq. 155 ; 
Guild V, Parker, 14 Vr. 430. Nor can directors, by fictitious 
credits, or by accepting overvalued property in payment for 
stock subscriptions, deprive creditors of the fund out of which 
their debts should bo paid. Wethorbee ik Raker, 8 Stew. Eq. 
501, These doctrines do not at all depend, as I conceive, on the 
existence of a corporation bankrupt law, or other like legislation, 
nor on the prohibitions of the statutes respecting transactions iu 
fraud of creditors, but rather on principles inherent in the nature 
of cQi’porations as to aiiitieial pei'sons whose creditors can only 
enforce their debts by a resort to the property the corporation 
has acquired. So, upon like principles, I apprehend that the 
propei’ty of an incorporated company is devoted to the payment 

of implied ratifioation to an unrea- where the corporation haa not qualified 
sonable and unjust extent.” itself to do business in that state upon 

1 Goodyear Dental Vulcanite Co. contmets made on behalf of that cor- 
Onduc, (1887) 144 Mass 83; s. 0 ,, 10 poration, see Lasher if, Btimsoii. 
K. B Bep. 483. As to the personal (1893) 145 Pa. Rt. 30; s. c., S3 Atl. 
liability of an agent representing a Rep 55S, 30 W. N. 0. (Pa.) 404. 
foreign corporation in Pennsylvania, 
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of the creditors thereof, at least to this extent, that it may not be 
diverted to other purposes. The corporation and its officers owe 
to their creditors this duty, not to divert the eorj^orate property 
from the general purpose of paying the creditors. While they 
may dispose of the coi*porate property, and even prefer one cred- 
itor to another, they may neither give away the corporate prop- 
ertja^by a direct gift, nor by sale at less than its full and fair value, 
to the detriment of creditors. A violation of this duty will 
entitle the creditors who snfCer thereby to relief. If the diversion 
of the corporate property from the payment of debts is effected 
by a mere gift, it is not necessary to discuss what relief could be 
afforded to creditors. If the diversion is effected under the guise 
of a sale, and the sale is not objeetioiiahle, as being made with 
intent to defraud creditors, then it is plain that relief cannot be 
afforded to creditors by setting aside the sale, for that, as wc have 
seen, is not now prohibited. But, in such a case, it is equally 
plain that the directors who have effected sneli a diversion of 
corporate property from the payment of debts, have violated a 
duty, and will be personally liable to make up to creditors what 
has, by their acts, been thus diverted. When such diversion is 
charged to have been produced by a sale of corporate property 
to a stranger, the eoniplaining creditors could obtain relief only 
by clear proof that by the fault of the directors, and in violation 
of their duty, the sale was made for less tlian the full and fail* 
value of the property. But when directors make sale of corpo- 
rate property to one of their numhor, who takes part in the trans- 
action, as both buyer and seller, and creditors are thereby deprived 
of the opportunity to enforce their debts, then it results from the 
relation above mentioned as existing between them and the cred- 
itors ; that it devolves on the directors to show that the transac- 
tion was made in good faith, and that the sale produced the full 
value of the property. If tliey fail to show these facts, creditors 
are entitled to compel them to account for the full value of the 
projierty. The fact that by reason of the sale it has been ren- 
dered difficult to determine the real value of the property sold, 
will not alter the measure of the directors’ liability. If there is a 
conflict of evidence respecting value, the fact that by the act of 
one of the parties, the determination of the question has been ren- 
dered difficult or impossible, may be considered, bnt it cannot 
enlarge the liability of the directors, which is only for so much 
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as has been lost to the creditors by their misconduct.' Tn an 
action by a receiver of an insolvent Illinois corporation against its 
directors to recover misappropriated moneys of the corporation, 
the Supreme Court of that state has held that if the directors of 
an incorporated company apply the funds of the corporation to 
the discharge of their own indebtedness, or wrongfully pay an out- 
going president a salary for past services not agreed to be paid 
until after their performance, they will be liable to the creditors 
of the company for the amount of the funds thus misapplied. It 
was also held that where a president of an incorporated company 
performs services as such, without any by-law or resolution pro- 
viding compensation for his services, and afterwards accepts a 
salary voted to hhii for past services, he will he liable to lefund 
tbe same in favor of creditors of tbe company.^ Tlio court fur- 
ther held, in this ease, that the Statute of Limitations was no bar 
to a recovery, by the receiver of the insolvent corporation, from 
the directors, of the sums of money misappropriated by them,^ 

'■Wilkinson ®. Bauerle, (1886) 41 N. ington 4& Mississippi Ry. Co,, 71 III, 
J. Eq, 635, 645» 646, in whiclx tlie 106; Gridlcy u. La Payette, Blooming- 
principles of the text were applied to ton Mississippi Ry. Co., 71 111. SOO; 
the case before the court, See, also, Illinois Linen Co. Ho\igh, 91 III. 63, 
on this subject, Dodd u. Wilkinson, The rule is analogous to that govern- 
(1886) 41 N. J. Eq. 566. ing trustees generally, who, at com- 

^ Ellis ■». Ward, (1890) 137 III. 509. mon law, were not entitled to compen- 
The court said, upon this last point: satiou, except as there was warrant 

The doctrine is well settled in this therefor in the contract or statute un- 
court that the law will not imply a der which they acted,*’ 
promise, on the part of a private cor- '‘Ellis u Ward, (1890) 187 111. 509. 
poration, to pay its officers for the In this connection, it was said: It is 
performance of their usual duties, a principle of general application, and 
In order that such officers may legally recognized by this court, that the 
demand and recover for such services, tisaets of a corporation are, in equity, 
or the corporation legally make all a trust fund (iSt, Louis & Sandoval 
awards and payment therefor, it Coal & Mining Co. Sandoval Coal <& 
must appear that a by-law or resolu- Mining Co., 116 111. 170), and that the 
tion has been adopted, authorizingand director’s of a corporation are trustees, 
hxing such allowance before the serv- and have no x^ower or right to use or 
ices were rendered. American Oen- appropriate the funds of the corpora- 
tral Ry. Oo. d. Miles, 62 111, 174; Mor- tion, their cestui qm tj'mt, to them- 
rick i). Peru Coal Co., 61 111. 472; selves, or to waste, destroy, give 
Rockford, Rock Island <& St, Louis away, or misapply them. Holder 
Railroad Co. e. Sage, 65 111. 328; Lii Payette, Bloomington & Mississippi 
Cheeney ©. La Payette, Bloomington Ry. Co., 71 III 106; Cheeney La 
& Mississippi By. Co., 68 111, 570; 87 Payette, Bloomington Mississippi 
m. 446; Holder t>. La Payette, Bloom- Ry, Co,, 68 111. 570; 1 Morawetz on 
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§ 226. Liability of officers arising’ from manner of execution 
of commercial paper. — In a case before the Appellate Court of 
Illinois the note sued on was subscribed by the defendants with the 
affix to one signature “ Pres.,” to the other “ Sec.,” and below the 
signatures “ Salem Coal and Mining Oo.” They specially pleaded 
that the note was the note of the coal and mining company. It 
was held by the court that the fact that the note was signed by 
defendants as officers of a corporation, and the name of the cor- 
poration attached, did not release them from individual liability, 
in the absence of evidence that they were officers, and that the 
note was intended as the note of the corporation only.^ In a 
case before the Minnesota Supreme Court, the note given to the 
plaintiff was signed by the defendant with the affix “ Pi*es.” to 
his signature. Its defense was that he was the president of a 
certain “ cluh,” a corporation organized under the laws of that 
state, and that he made the contract for articles for that club and 
gave this note for it. The Supreme Court held that where 
defendant undertook to overcome the ^iBiutiS^&jprimafaoie case 
by testimony tending to show that the notes were executed by 
him in behalf an<l as the act of a corporation of which he was 

Private Corpor, §§ 516, 617. And it oaLle, and such appears to be the re- 
is equally well scltled tliat no lapse of lation esiablishcd by law between 
time is a bar to a direct or express directors and the corpomtion. SPoni' 
trust as between the trustee and eroy’s Eq. g 6; Id. g§ 1088-1090, 1094. 
€estm Que tnint, Chicago <& Eastern And see, also, aq respects stoclcholders, 
Illinois Railroad Co. r. Hay, 119 111. Hightower d, Thornton, 8 Ga. 480; 
493; Wood on Umitatiou of Actions, Payne v. Bullard, S3 Miss. 88; Curry 
§ 300, and cases cit(‘(l in note. If the 0 . Woodward, 53 Ala 371.” 
trust assumed by the directors of a ' Williams ©. Miami Powder Co , 
corporation in respect of the corporate (1890) 36 HI. App. 107. The court said: 
property under their control, is to bo “ The absence of all evidence on these 
regarded as a direct trust, as contra- questions renders it necessary to con- 
distinguished from simply an implied strue these notes according to the face 
trust, then it is apparent, under the of the notes, and in doing so the rec- 
rule announced, the statute presents ords *Pres.’ and *Secy.^ are to bore- 
no bar to this proceeding by the re- gardedas 6e8&^iptio7i(P persom merely, 
ceiver of the corporation. Ordinarily, They must be held according to their 
an express trust is created by a deed contract,” Citing Hypes ©. Griffin, 
or will, but there are many fiduciary Admr., etc., 80111, 134; Stobie ©.Dills, 
relations established by law, and 62111. 483; Bickford ©.First Hat. Bank 
regulated by settled legal rules and of Chicago, 43 111. 238; Trustees of 
principles, where all the elements of Schools a, Rautenberg, 88 111, 319; 
an express trust exist, and to which Powers ©, Briggs, 79 Dl. 403; Scanlan 
the same legal principles are appli- ©. Keith, 103 111. 634, 
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president, and for its debt, and fliat this was well known and 
understood by the payee of the notes, to sustain the defense he 
should have gone further, and shown that not only the debt was 
one whicli the corporation had the power to incur, but that the 
corporation authoinzed it to be iiicui'red.^ Where in a negotiable 


* Bruns wick-Balke Colleuder Co. 
Boutell, (IbOO) 45 Miuu. SI; s. r., 47 
N. W. kpp. 361. The court said: “ It 
is well settled in this court that wlien 
such a word as * agent’ or ‘trustee,’ 
which may be descriptive of the per- 
son, or maybe descriptive of the char- 
acter in which the signer contracts, is 
affixed 1o the name of the party enter- 
ing into a contract, it is prima fade 
descriptive only, and that it may be 
shown hy extrinsic evidence that the 
attached word was understood by all 
interested as determining the character 
in which the person using it contracted. 
Pratt % Beaupre, 1*3 Alinn. IS*?, 189; 
Bingham Stewart, 14 Minn. 153, 314; 
Deering Thom, 39 Minn. 120; s. c., 
13 N. W. Rep. 850; Peterson ». IIo- 
niun, 44 Minn. 160; H. c., 46 N. W, 
Rep. 303. In the earlier of these cases, 
where the words ‘Agents Stmmer 
Flora,’ Imd been affixed to the defend- 
ants’ bignaturcs to a shipping contract, 
it was also settled that •where a party 
seeks to change the jpima fwie char- 
acter of the contract on the ground of 
agency, it is incumbent upon him to 
prove the fact of the agency. To es- 
tablish that he acted in a reprebentu- 
tive capacity he must first show the 
existence of the capacity. If he as- 
sumes to act as an agent he must prove 
his autiiority to do so, or his liability 
upon the contract is necessarily of a 
personal character,” In Pranldaud p. 
Johnson, (1893) 147 III. 530, an iiction 
was brought upon a note which was 
in these words ; “On or before, etc., 
the 'We&tem Seamen’s Friend Society 
agrees to pay or order the sum of 
* * * with interest, etc., [signed] 
[defendant’s name] general superin- 


tendent,” against the signer individ- 
ually. The Hiipreme Court of Illinois 
bald of this writing : “ [It] is not dis- 
tinctly the note of [d ef endant] . A per- 
sonal note by liira, in proper form, 
would have used the personal pronoun 
‘ J * instead of the name of the corpo- 
ration, and w’-nuld have been signed 
without the description ‘ Gen. 8upt,’ 
Neither is it by its terms the note of 
a corporation. As such it should have 
been signed with the name of the cor- 
poration hy its president, secretary or 
other officers authorized to execute it, 
or, as in Scaulan Keith, 103 111. 634, 
by the proper officers designating 
themselves officers of the corpomtion 
for which they assumed to act, or, as 
in Newmarket Savings Bank Gillet, 
100 111. 354, using the cori)orato name 
both in the body of the note and in the 
signatures to it. But if it be conceded 
that, pritm fade, a general superin- 
tendent of a corporation has authority 
to make promissory notes in its name, 
and this instrument be held to appear 
on its face to be the obligation of the 
society, rather than of [defendant |, 
certainly it could nut even then be con- 
tended tliat it was conclusively so. It 
is well understood that if the agent, 
either of a corporation or an individ- 
ual, makes a contract which he has no 
authority to make, lie binds himself 
personally according to the terras of 
the contract. Augell & Ames on Corp. 
5s 303, It was said by Suther- 
LVND, J,, in Mott Hicks, 1 Cow, 513. 
s. V,, 13 Am. Dec. 650 : ‘ It is perfectly 
well settled that if a person undertake 
to contract, as agent, for an individual 
or corporation, and coiitra(‘ts in a man- 
ner which is not legally binding upon 
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promissory noto, given for tlie debt of a corporation, the language 
of tie promise does not disclose the corporate obligation, and the 
signatures to it are in the names of individuals who were in fact 
officers of the corporation, a Ijona fitle holder, without notice of 
the circumstances of its luaking, is entitled to hold it as the per- 
sonal undertaking of itxs signers, althougli they have affixed to 
their names the titles of their respective offices, as this will be 
regarded as descriptive of the persons and not of the character 
of the liability.^ 


liis principal, ho is jievaomdly respon- 
sible (citing autiiorities). And the 
agent, when sued upon sut*h a con- 
tract, can exonerate himself from per- 
sonal litibilily only by showing his 
authority to bind thoso for whom lie 
has undertalc(*u to act . It is not for 
the plaintiff to show that he had not 
authority. The defendant must show 
aihnuatively that he had/ This rule 
is quoted wilh approval in Wheeler «». 
lieed, 36 111. 01.” They then consider- 
ing it a question of fact which had 
been properly referred to the jury, and 
the latter, upon what the court deemed 
the strength of the testimony, having 
determined adversely to the defend- 
ant, held their comduhion not subject to 
review. As to such notes being primn 
facie the personal notes of the signers, 
s(»c McNeil o. Shober <& Carqueville 
Lithographing Co., (1893) 144 111. 238; 
Sturdivant Hull, 59 JVle. 1 72; Tucker 
Manuf. Co. c. Fairbanks, 98 Alass. 101; 
Savage r. Rix, 9 N. H. 263; Bank r. 
Hooper, 6 Gray, 507; Ih’iistees r. 
Jiautenberg, 88 111. 219; Powers /», 
Briggs, 79 111. 493; Stobie Dills, 02 
111. 433; Fiske p. Eldridgc*. 12 Gray, 
474; Beaver c, Coburn, 10 Cush. 324. 
As to the admis.sibility of parol evi- 
dence in such (‘ases to show whose note 
it was, SCO La Salle National Bank v, 
Tolu Rock & Rye Co., 14 III. App. 141; 
Mechanics* Bank o. Bank of Columbia, 
5 Wheat. 326; Baldwins. Bank of New- 
bury, 1 Wall. 234; Brockway Allen, 
17 Wend. 40; Keau v. Davis, 21 N, J. Ji, 


683; llailc c. Peirce, 32 Md. 327; Rich- 
mond 11. Co. 0 . Snead, 19 Gratt, 354; 
Lazarus r Shearer, 2 Ala. 718, Cwings 
r. Grubbs’ Admr,, 6 J. J. jVIarsh. 31; 
McClellan p. Reynolds, 49 Mo. 312; 
Hardy e Pilcher, 5^ Miss, 118; Jlciger 
e. Rice, 4 Col. 90; Magill r. IXiiusdale. 
C Conn. 464; jMaun r. CliandJer, 9 Mass. 
385; Neill r. Spencer, 5 111 Ai>i>. 473; 
Webleni Union Smith, <5 111. 496; 
Bowles p, Lambert, 54111. 23 T, Stookey 

Hughes, 18 111. 55; Bcanlan r. Keith, 
102 111. 634. 

^ Casco Hatioual Bank of Portland r. 
Clark, (1893)139 N. Y. 307; s. 34 N, 
H. Rep. 908. In this case the note sued 
on, given for the debt of the corpora- 
tion, was written on a blank having 
printed on its margin the name of the 
corporation. No reference to the corpo- 
ration was made in the body of the note, 
which read; ‘ ‘ We promise to pay.’* It 
%vas signed by the president of the cor- 
poration in his individual name, with 
“ Prebt.” written after, and in the same 
manner by its treasurer, with “ Treas.” 
added to his signalure. The note was 
discounted by the bank for the payee 
hefore maturity. The New York 
Court of Appeals held that an action 
against the signers individually was 
maintainable; that the appearance in 
print upon the margin of the name of 
the corporation was not a fact carry- 
ing any iiresumption that the note was, 
or was intended to be, the note of the 
company; that it was competent for 
the ofiicers to obligate themselves per- 
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§ 227. Liability of officers arising: from indorsement of 
commercial paper. — A promissory note executed by a corpora- 
tion, tlie name of which was subscribed to the note and those of 
the president and secretary attached, and the names of its direct- 
ors indorsed upon the back of it, designating tlieniselves as 


.sunally , and apparently they did so by 
the language of the note. The court 
said: ‘'This must be regarded as the 
long and well-settled rule. Bylea on 
Bills, §§36, 37, 71; P<‘ntz 0 . Stanton, 
10 Wend. 371; Tuft Brewster, 9 
Johns, 334; Hills 0 . Bannister, 8 Cow. 
81; Moss ^ 1 . Livingston, 4 K. Y. 208; 
De Witt Walton, 9 N, Y. 571; Bot- 
tomley ^ Fisher, 1 Uurlst. & Colt. 311. 
It is founded on the general prindplo 
that in a contract every material thing 
must be definitely expressed, and not 
h^ft to conjecture. Unless Ihc lan- 
guage creates, or fairly implies, tlie 
undertaking of the corporation, if its 
purpose is equivocal, the obligation is 
that of its apparent makers. It was 
said in Briggs Partridge, 64 N. Y. 
3o7, 868, that persons biking nego- 
tiable instruments are presumed to 
take them on the credit of the parties 
whoso names appear upon them, and 
a person not a party cannot be charged 
upon proof that the ostensible party 
signed or indorsed as liis agent. It 
may be perfectly true, if there is proof 
that the holder of negotiable paper 
was aware, when he received it, of tho 
facts and circumstances connected 
with its making, and knew that it was 
intended and delivered as a corporate 
obligation only, that the persons sign- 
ing it in this manner could not he held 
individually liable. Such knowledge 
might be imputable from the language 
of the paper, in connection with other 
dreumstances, as in the case of Mott 
Hicks, 1 Cow, 618, where tho note 
read, 'the president and directors 
promise to pay/ and was subscribed 
by the defendant as ‘ president,' The 
court held that that was sufficient to 


distinguish the case from Taft p, 
Brewster, aupra^ and made it evident 
that no personal engagement was 
entered into or intended. Much stress 
was placed in that case upon the proof 
that the plaintiff was intimately ac- 
quainted with the transaction out of 
which arose tho giving of the corpo- 
rate obligation. In the* case of Bank 
of Genesoo Patchin Bank, 19 N. Y. 
313, referred to by the appellant’s 
counsel, the action was against the de- 
fendant to hold it as the indorser of a 
bill of exchange, drawn to the order 
of 'S. B. Stokes, Gas.,’ and indorsed 
in the same words. The plaintiff bank 
was advised, at the time of discount- 
ing the bill, by the president of tho 
Patchin Bank, that Stokes was its 
cashier, and that he had been directed 
to send it in for discount, and Stokes 
forwarded it in an official way to the 
plaintiff. It was held that the Patchin 
Bank was liable, because the agency 
of the cashier in the matter was com- 
municated to the knowledge of tho 
plaintiff as well as apparent. Inci- 
dentally, it was said that the same 
strictness is not required in the execu- 
tion of commercial paper as between 
banks; that is, in other respects, be- 
tween individuals. In the absence of 
competent evidence showing or charg- 
ing knowledge in the holder of nego- 
tiable paper as to the character of the 
obligation, the established rule must 
be regarded to bo that it is the agree- 
ment of its ostensible maker and not 
of some other party, neither disclosed 
by the language nor in the manner of 
execution.” To obviate the effect of 
this rule, the appellant in this case 
proved that one, a director of the cor- 
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board of directors/’ was the cause of action in a Kansas case. 
The lower court refused any evidence as to tlie circumstance^ 
under which the names of tlie directors wore indorsed upon the 
uote^ and they were held bound as guarantors of the note of tlie 
corporation. The Supreme Court held that as between the origi- 


poralion, the payee company, was also 
a director in the plainliir bank at the 
lime wlien the note was discounted, 
and it was argued that the knowledge 
<‘hargeable to him as director of the 
former company was imputable to the 
plaintiff. To this argument the Court 
of Appeals said: “But that fact is in- 
bufllcicnt to charge Ihc plaintiff with 
knowledge of the charaetcr of the ob- 
ligation. lie in no sense represented 
or acted for tlie bank in the transac- 
tion, and w^halcver his knowledge re- 
specting the note, it wdll not be impul - 
able to the bank. National Bank r. 
Norton, 1 Hill, 572, 579; Mayor, etc.. 
Tenth National Bank, 111 N. Y. 440, 
457; Farmers*, etc. , Bank Payne, 25 
Conn. 444. lie w'as but one of the 
plaintiff’s directors, who could only 
act as a board. National Bank v. Nor- 
ton, supra. If he knew the fact that 
these were not individual, hut corpo- 
rate, notes, we cannot presume that he 
communicated that knowledge lo Ihc 
hoard. An officer's knowledge, de- 
rived as an individual, and not while 
acting officially for the bank, cannot 
operate to the prejudice of the latter. 
Bank of U. S. v. Davis, 2 Hill, 461. 
The knowledge with which the bank 
as his principal would be deemed 
chargeable so as to affect it would be 
where, as one of the board of directors 
and participating in the discount of 
the paper, he had acted affirmatively, 
or fraudulently, with respect to it, as 
in the case of Bank c. Davis, mpra, 
by a fraudulent perversion of the bills 
from the object for which drawn; or 
as in Holden v. New York <fe Brie 
Bank, 72 N. Y. 386, where the presi- 
dent of the bank, who represented it 

46 


in all the transactions, wtis engaged in 
a fraudulent scheme of conversion. 
It was said in the latter case that the 
knowledge of the president, as an in- 
dividual or as an executor, was nnl. 
imputable to the bank merely because 
he was the president, but because 
when it acted through him as probi- 
dent, in any transaction where that 
knowledge w.ns material and applica- 
ble, it acted through an agent. The 
rule may he stated, generally, to be 
that where a director or an officer has 
knowl(‘dge of material facts respecting 
a proposed transaction, which his re- 
lations io it, as r<‘preseuting the bank, 
have given him, then, as it becomes 
his official duty to communicate that 
knowledge to the bank, he will be pri*- 
sumed to have dune so, and his knowl- 
edge will then be imputed to the 
bank,” See, also, Merchants' Na- 
tional Bank of Gardner o, Clark, (1895) 
139 N. Y. 314 (an action upon simihii- 
notes to those in the case above, made 
by the same parties defendant). In 
Bremen Saving Bank Brandi - 
Crookes Saw Company, (1891) 104 Mo. 
425, the defendant corporation was 
sued on a note purporting to he signed 
by it as maker and one B, as indorser. 
It defended in its answer on the ground 
tlmt it was a manufacturing and busi- 
ness corporation; that its name was 
used by B., the then president of the 
corporation, for his own accommoda- 
tion, and for the purpose of satisfying 
his prior individual debt; that the note 
was so executed without any consid- 
eration moving to the defendant, and 
that the plaintiff, when it aeceptod the 
note, had knowledge of the foregoing 
facts. The court held that if tho 
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nal parties or any subsequent holder of tliis note accepting tlie 
same as collateral with full notice of all the facts and cinmm- 
stances connected with the execution and delivery thereof, 
extrinsic evidence was admissible to show nut only that the 
president and secretary executed the instrument in their official 
capacity as officers of the corporation, hut also that thu dirccioiv 
signed the note on the back thereof solely as offieei’s of the cor- 
poration and to bind the corporation oidy.^ In a (Tcorgia case tlu^ 
promissory note on which the action was brought wa^ signed by 
one as “ag’t” payable to another, ^^pres’t,” and indorsed by the 
latter ‘‘president [name of corporation].’’ The acdiuii wab 
brought by the indorsee, a hank, against the indorser individually 
and the corporation. In additioii to the statutory form of sucli 
actions in that state, it was alleged that the maker wa^ the agent 
and the indorser the president of the corporation, and that the 
money borrowed from the hank, and for which the note was 
given, was received and U8e<l by the corporation, and it under- 
took and promised to pay the hank. The effect of the statute of 
Georgia, that “where the agency is known, and this credit is 

plaiatlfP was induced by defendant’s of which the note was iis 

wnduct under the cirouiiistnuces to siired these directors 1 hut the only way 
hclicvG in good faith that the def(*iul- to make a corpomtimi note was for th(‘ 
ant had assumed to pay Uio debt, odic’crs and direct ors of the corpora- 
tliough it did not in furl ussunie to tioii to sign their names and alUv their 
pay it, defendant was liable. Citing oflieial positions tlien^to, and that the 
Deere r, Marsden, 88 Mo. 512, Cr.iw- note was thus signed under his diree- 
ford D, Spencer, 92 Mo. 498, Fitzger- tiou to hind the corporation, but not 
aid v. Barker, 96 Mo. 601; Mechanics’ the olHc(‘rs iudividaally. The court 
Banking Assn, v N. T., etc., White said: “ If the parties who wrote their 
Lead Co., 35 N. Y. 505; Kational Park names upon the back of the note as 
Bank r. German-Amcrican Mat. W directors had signed their names upon 
& S. Co., 116 K Y, 292; Nuliojuil the face thereof, they could have 
Bank of Republic Young, (N. J ) 7 shown by extriusic evidence tluit they 
Atl Rep. 488; Ilolmes, Booth & Huj - were acting for the corporation only, 
dens «3L Willard, 24 N. Y 8i. Repr. and we p(»rccivL* no reason why, as he- 
260; Second National Bank v. Pottier tween the original parties or any aul)- 
&StymusMfg, Co., 18 N, Y. St. Bepr. sequent holder of the note accepting 
954; Supervisors v. Sehenck, 5 Wall, the same as collateral, with full notice 
784; La Fayette Savings Bank r. Stone- of all the facts and circumstances con- 
ware Go., 2 Mo. App. 299. nected with the execution and deliv- 

1 Kline z». Bank of Tescott, (1892) 50 ery thereof, the same rule will not 
Kana. 91. It was claimed in the case apply when such signaturea are upon 
that the cashier of this bank, the the back of the instrument before 
uBMgnee of the note, who was ulbo a delivery.” 
director of the corporation to the order 
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not expressly given to the agent, he is not personally responsiblo 
upon the contract. The question to whom the credit is given is a 
question of fact to be decided by the jury under the cii'cnm- 
stances of each case/’ was considered. The Supreme Court held 
that the suit against tlie payee individually was demurrable, the 
liability sought to be enforced being that of tlie corporation and 
not of its president individually ; that the declaration showing on 
its face that the agency of the president was known, and that 
credit was extended to the principal, there being no allegation 
that credit was expressly extended to the agent ; thei’o was no 
issue which required submission to tlie jury. It was argued to 
the court that the statute had no application to the law-merchant 
and promissory notes the otfspinng of tliat law, and that the 
payee having been designated as Preset ” merely, when made 
the payee by the face of the note, was responsible individually, 
because he could not by the indorsement explain what that tenti 

Pres’t meant ; and when he turned over tlie note to the bank by 
his iiidorbemont and gave them the control of the paper and title 
to sue it, he could not then limit his liability and indorse only as 
president. Of this contention the court said: ‘‘We cannot see 
the logic of any such conclusion, nor do we tliink that any such 
point hiis ever been adjudicated, even under the laws governing 
commercial paper unaffected by statute, as it is here, by the alle- 
gation that [the payee] and [maker] had j)ower to contract for the 
corporation, and did so, and borrowed the money for the corpo- 
ration that used it.” It was also held that outside of the statute 
prior to indorsing the note payable to tlie order of the payee no 
liahihty arose against him ; and when he indorsed it, the terms of 
such indorsement determined the contract between the indorser 
and indorsee, and the indorser could limit his liability by the 
terms thereof.^ 

§228. Liability of officers of savings banks. — In a case 
where the trustees of a savings hank, the business of which had 
been a losing one from the start, its deposits not large and its 
expenses exceeding its income, doing business in liired rooms, 
purchased real estate for a large sum out of the funds in its care 

‘Bank of the University Ilainil- Ycneer Mfg. Co., 4 N, Y. Hupp. 8S5; 
ton, (1886) 78 Qa. 312. Cases as to in- Hheridan Electric Light Co. Chat- 
dorsement of paper by ofUeers: Mid- ham Kational Bank, 62 Him, 675; «. 
dlesex Couuly Bank v, Ilirsch Bros, c., 5 N. Y. 8upp. 529. 
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and agreed to erect a building tbereon at a further large cost, 
before the completion of the same the bank became hopelessly 
insolvent and passed into the hands of a receiver. TJie receiver 
brought his action against the trustees for damages on account 
of an imjiroper investment of its funds on their part in the matter 
above stated. The New York Court of Appeals, considering 
the relation between these trustees and the bank to be that of 
agents and principals, and between them and the depositors as 
similar to that of trustee and ce%tui que trusty held, that in 
transcending the limits placed upon their power m the charter 
of the bank and causing damage to the bank or its depositors, 
they would be personally liable for the damages. They affirmed 
the judgment against the trustees in the lower courts and dis- 


missed the appeal^ As agents 

^Uun, Receiver, ik Cary, (1880) 83 
ir. Y. 63, affirming 69 How. Pr. 426. 
The contention in this case on the part 
of the defense involved the extent of 
the care to he exercised hy such trus- 
tees of the funds and the uses to which 
they devoted them. Eael, speak- 
ing for the court, after referring to the 
following cases: Scoit «). He Peyster, 
i Edw. Oh. 513; Spmng’s. Appeal, 71 
Psi. St. 11; Hodges New England 
Screw Co., 1 R. I. 312; s, o. in 3 R. 
I, 1; The Liquidators Of Western Bank 
a. Baird, 11 Bess. Oas. (3d series) 
112 (Scotch); The Charitahle Corpora- 
tion V Button, 2 Atk, 405, and Litch- 
field n. White, 3 Sandf, 545, said: “ In 
Spering*s Appeal Judge Sharswood 
said that directors ‘ are not liable for 
mistakes of judgment, even though 
they may be so gross as to appear to 
us absurd and ridiculous, provided 
they were honest, and provided they 
are fairly within the scope of the 
powers and discretion confided to the 
managing body.* As 1 understand 
this language I cannot assent to it as 
properly defining to any extent the 
nature of a director’s responsibility. 
Like a mandatory, to whom he has 
been likened, he is bound not only to 
exercise proper care and diligence, but 


of the bank suck trustees are 

ordinary skill and judgment. As he 
is bound to exercise ordinary skill and 
judgment, he cannot set up that he 
did not possess them. When damage 
is caused by his want of judgment he 
cannot excuse himself hy alleging his 
gross ignorance. One who voluntti- 
rily takes the position of director, and 
invites confidence in that relation, un- 
dertakes, like a mandatory, with those 
whom he represents or for whom he 
acts, that he possesses at least ordinary 
knowledge and skill, and that he will 
bring them to hear in the discharge of 
hia duties. Story on Bailments, § 182. 
Such is the rule applicable to public 
officers, professional men and to me- 
chanics, and such is the rule which 
must be applicable to every person 
who undertakes to act for another in a 
situation or employment requiring 
skill and knowledge, and it matters 
not that the service is to be rendered 
gratuitously. Those defendants volun- 
tarily took the position of trustees of 
the bank. They invited depositors to 
confide to them their savings, and to 
intrust the safe keeping and manage- 
ment of them to their skill and pru- 
dence. They undeitook not only that 
they would discharge their duties with 
proper care, but that they would exor^ 
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responsible to it for misfeasance or nonfeasance causing damage 
to the bank^ upon the same principle that any agent is for like 
cause responsible to his principal.^ The Chancery Court of JSTew 
Jersey has held the treasurer of a savings bank, at the same time 
one of its managers, who had assigned to the bank a bond and 
mortgage owned by him on laud not worth double the mortgage 
as required by the bank’s charter, and without submitting the 
investment to the finance committee for approval, as required by 
its by-laws, personally liable for the loss sustained on the bond 
and mortgage. Further, that the fact that the manager did not 
object or repudiate the transaction for six yearn was no defense 
whether his breach of duty was known or not known by the 
other managers.^ 

dse the ordinary skill and judgment tkeless, in violation of his duty and 
requisite for the discharge of their trust, as it was In violation of the duty 
delicate trust.** and trust of the president, look from 

^ Hun Cary, (1880) 8^ N. Y. 65. the funds of the hank, by check drawn 
That they may he treated as agents of by himself as treasurer, the amount of 
the bank, see In re German Mining the bond and mortgage on the assign- 
Co., 27 Eng, Law & Eq, 158; Belknap ment of these instruments to the bank. 

Davis, 19 Me. 4o5; Bedford K. Kor can he shelter himself under thii 
R. Co. V, Bowser, 48 Pa. St. 29; suggestion that though he was a mana- 
Butts Wood, 88 Barb. 181; Austin ger and officer, he is to be regarded as 
Daniels, 4 Denio, 299; 0. ds N. R. standing in the relation of a stranger 

R. Co. V. McPherson, 85 Mo. 13. As to the bank in this transaction. . He 

to the liability of trustees to restore was a trustee, and, as such, bound tc^ 
the money illegally invested by them, protect the interests of his cestiiis qiu* 
see Adair «. Brimmer, 74 K. Y. 558; trust. That obligation involved a 
London 'o. Birmingham R. R. Co., 5 strict adherence to the provisions of 
De Gex <& Smales, 414. the charter and the regulations of the 

® Williams, Receiver, t?. Riley, (1881) bank designed for their protection. 

34 N. J. Eq. 398. It was said by the lie would not have been at liberty to 
chancellor: “The defendant willfully disregard them if the application had 
disregarded the regulations made by come from a stranger. On what prin- 
the board of managers for the security ciple can he be justified in disregard 
of the depositors, by whicli it was, in ing them in his own dealings with tho 
eifeot, provided that no investment hank? Had a stranger sought to obtain 
should be made unless approved by from the bank the money for the bond 
the finance committee, and that all and mortgage, it would have been the 
applications for investment of the duty of the defendant, if tho matter 
funds should be made to them alone, came to his knowledge in time, to 
With full knowledge that the invest- object to it, and if his objection )iad 
ment not only had not been duly been unheeded it would have then licen 
authorized, but was one forbidden by incumbent on him to do what he could 
the charter, he, with the concurrence to prevent the illegal transaction, 
of the preident, indeed, but, never- Crane o. Hoam, 11 0. E. Green (K. J.), 
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^ 229. Liability of a treasurer of a corporation for pay- 
ment of orders on forged indorsements. — Certain orders upon 
tlio treasurer of a building association, a Pennsylvania corpoi*a- 
tiou, signed by tlio president and attested by the secretary, to cer- 
tain payees, wei'e paid by the treasurer to the secretary, the latter 
liaving forged indorsements of the payee upon tlic same. The 
iiSfeociation brought its action upon the bond of tlie treasurer to 
hold liiiii lialde for these iin}>roper })aymcnts, as they contended. 
The 8m)romc Court of the state held that the treasurer should 


have had judgment in bis favor 

'V7K Manifestlf lie is ivitboiit excuse 
now. He has been ^?lulty of a inisapuli- 
calion, at least, of thofaiulsof the batik, 
and wh(‘i’(‘ there has been a waste or 
misapplication of the funds of a cor- 
poration by an ofUcer or ai?ent of the 
<*orporation suit may be brousjht in 
equity, in the name of the company, 
to compel him to account for such waste 
or misapplication or breach of trust. 
Citizens* Loan Association Ijyon, 29 
K. . 7 . Jblq. 110; a. c., affd, on appeal, 
80 N. »i. Bq. '182. lleie the misappli- 
oatiou was by one who was not only 
an othcer of the institution but a trus- 
tee also. Stockton Mochaiiica & 
Labor. Suv. Bank, 83 N. J, Eq. 103; 
llaimou ft. Williams, M N. J. Eq. 255. 
And he is bound to indemnify Ms 
venfuU qm and the receiver may 
maintain suit against him to obtain the 
indemnity.” 

^ Hibernia Building Assn. ft. Me- 
Orath, (1893) 154 Pa. Bt. 290. The 
opinion rendered by Thompson, Jus- 
tice, fully presenied the facts and the 
by-laws regulating the conduct and 
acts of officers, and fully discussed the 
law applicable to such a case, as fol- 
lows; '‘The ground of liability was 
negligence in making these payments, 
although made upon orders signed by 
the president and secretary, who also 
attested the signatures of the payees. 
The money was either paid in cash to 
the secretary, or by cheques payable 
to his order. Under the by-laws the 


president was required to sign all or- 
ders drawn upon the treasurer for 
appropriations made by the board, the 
Hcfretary to keep accurate minutes, to 
attest all orders drawn on treasurer 
for appro}>riMtiona made by the board, 
the treasurer to pay all orders drawn 
ou him by order of the board, if signed 
by the president and atlesled bytlio 
secretary. The orders upon which 
these payments were made were in the 
usual form, and signed by the presi- 
dent and attested by the secretary. 
The [treasurer] having no reason to 
suspect or doubt the integrity of either 
the president or the secretary, and 
acting in good faith, paid them. As 
the [treasurer] served without compen- 
sation for Ms services ho became a 
grai nitons bailee, and as such is to be 
held liable for gross negligence only. 
In Tompkins ft. Saltmarsh, 14 Serg. & 
R. 376, it WHS said; 'Tompkins is 
charged, as the bailee of Saltmarsh, 
on an undertaking to perform a gra- 
tuitous act, from which he was to re- 
ceive no benefit, and the benefit was 
solely to accrue to the bailor, in which 
case the bailee is only liable for gross 
negligence, dolo proxitmts, a practiee 
equal to a fraud.* This rule thus 
stilted is repeated in Scott ». Bimk of 
Chester Valley, 73 Pa. St. 471; Bank 
of Carlisle ft. Graham, 79 Pa. St, 117. 
His designation as treasurer did not 
change the character of the bailment. 
As provided in the by-laws the money 
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§ 230. Liability on a contract made before complete organ- 
ization of the corporation. — In au Ohio cabo it appeared that 
individuals who had undertaken to have an assueiatiou known as 
the “ Wool (xrowerb’ Exchange incor])orated under the laws ol’ 
Ohio obtained a certificate of inc<n‘])oraiion, and before the 
requirement of the law as to the hubscription to the stock of a 
certain pereeiitago of the capital stock before doing business had 


wus deposited A\ith him to be paid out 
when required upon orders drawn in 
the manner as staied. treasurer or 
a flii’L'ctor msiy boconn* n graluilous 
bailee, and his othdal position and 
tleai^'natioa will not in any degree 
change hi^ liability as siieh bailee. In 
Swenl/el e. Banls 147 Pa. bt. tr.a, it 
was held that direeloiN wlio are gra- 
tuitous mandatories were only liable 
for fraud or Midi gross neg]<*el that 
amounts to fraud. In this case the 
[treasurer] had no oflice or plac(‘ in 
which, as treaMirer, lii‘ transacted the 
Imsinesa of the association. Wlaai 
orders were to be paid be testifies lie 
would gel notice from the secretary to 
<‘omc down uud see him; that he litid 
some that he wanted paid, and that he 
would to the secretary's store and 
would there pay thorn to him. ''I'hc 
[association’s] business was nmnuged 
principally by its secretary, w ho came 
in contact directly with its mcmbei'H. 
In view of the by-law and the modes 
of payment, it is very clear that he 
was a gratuitous bailee, and is to bo 
hold only to that diligence required as 
such, Tt is Inio he gave a bond as re- 
quired by the by-law for the faithful 
performance of his duties, but that did 
not change the duty cast upou him by 
law as a bailee. The coiiditiou of the 
bond was that he should perform and 
discharge the duties of the office, and 
shall keep a just and true account of 
the moneys received, and shall pay to 
his Hucemsor the moneys received, and 
shall account for the moneys so re- 
ceived. Tho condition of the bond, 
therefore, was that ho should faith- 


fully perform the duties in regard to 
tho bailment that the law rcquiro<l 
iiini to perform It is, however, con- 
tended that as the bond }>rovi(leM that 
lu' .shall d[scharg<* all the <lutics now 
reiiuired or may herealtcr ])c rcquirctl 
of him fus U’ciLburer b} the couiilitii** 
tion, chill ter, by-law’'s, rules and regu- 
lations of said association, and as tho 
board passed a resolution that al! 
appliention.s for withdrawals of stock 
must be aiqu’oved by the board of 
lUrettors at regular or .special meet- 
ings of the ussoeiiition before payments 
are made, the [treasurer] was guilty of 
negligence, without examining the 
minutes and without satisfying him- 
self that the bo.a*d liu<i acted upon tho 
withdrmvals for which the orders in 
((iicstiou purported to have been 
dra wn. It is esiablibhed by tho proofs 
that no enlric.s were made upon tho 
minutes for JofY] application of [for?] 
withdrawals after 1H84, In point of 
fa(*T the sccrft'iry, after this date, kept, 
no re<*or(l in the minute.s of any with- 
drawals. The duty of the jircsident 
is to preside at all meetings of the 
board and to sign all orders for appro- 
])riation8 authorized by the board; 
that of the secretary is to keep accu- 
rate minutes of all meetings of the 
hoard, the accounts of the association, 
and to attest all orders on the treasurer 
for appropriations of tho board. These 
orders in question were signed by the 
president and were attested by the 
secretary in the usual form. The 
president was and is still regarded as- 
an upright man; the secretary was 
also at this time so regarded; the asso- 
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been complied with, had a meeting of stockholders and were 
elected directors and officers of the association. They then 
entered into a contract for the purcliase of wool, and for an unpaid 
balance gave a note through the officers of the association. The 
holder of the note brought action upon the note as the founda- 
tion of the suit against these directors as personally liable on the 
contract under the facts tlisclosed in the case. The Supreme 
Oonrt of Ohio held them liable personally on the contract.^ The 


oiution trusted botli of Ihom implicitly, 
and hud no reason or cause to doubt 
them. ]f it treated them thus, it was 
natural that tho [treasurer] should in 
no manner sus]>oct or doubt them. 
These orders, therefore, came to him 
with the certificate of the presiding 
officer, whose duly it was to preside 
at all meetings, and with the attesta- 
tion of the secretary, whose duty it 
was to keep all records of the meet- 
ings. If tho [treasurer] had gone to 
the secretary he would doubtless have 
been assured that tliu hoard had acted 
upon thes(^ withdrawals, and Iniving 
been so advised he would have heen 
justified in paying them. It can be 
scarcely said to be want of oidinary 
diligence to have paid these orders 
under those circumstances and with 
these signatures. They wore, in fact, 
as express an authorization as if he 
had seen those officers officially. It 
was said in Swenzel v. Penn. Bank, 
mpm: *Nor do we think the directors 
were bound to regard the statements 
submitted to them as false, and the 
president, cashier and clerks as thieves. 
They had nothing to arouse suspicion. 
All of these gentlemen stood high. 
Thoy were the trusted agents of the 
corporation.* The [treasurer] was not 
guilty of negligence in trusting the 
secretary and in putting full faith in 
his action, and that of the president in 
signing and sending to him the orders 
in question,** 

* Trust Co. Ployd, (1890) 47 Ohio 
Bt. 596; s, c., 96 N. E, Rep. 110. The 


court oiscussod quite at length the lia- 
bility of agents under such circum- 
stances, and then said: “While, how 
ever, the authorities generally agree 
thill a person who, without having in 
fact authority to make a contract as 
agent, yet does so under the hona f/da 
helicf that such authority is vested in 
him, is nevertheless personally respon- 
sible to those who contmet with him 
in ignorance of his w^aut of authority, 
a diversity of opinion is found in the 
eases in regard to the exact nature of 
the liahility, and the character of the 
action hy which it may bo enforced. 
In Jenkins Hutchinson, 13 Ad. <& E. 
746, it is intimated by Exile, J., that 
an action of deeit would lie in such 
cases, notwithstanding the good faith 
of the agent, and some authorities may 
be found to that effect. Another class 
of cases hold that the liability is upon 
the contract; but, it is believed, that 
whether the agent is so liable, depends 
upon the intention of the parties as 
discovered from the contract itself; 
and on this question the form of the 
agreement and the mode of signature 
may be quite conclusive. The rule on 
this subject, as stated in Story on 
Agency, is that an agent cannot bo 
sued on the very instrument itself, as 
a contracting party, unless there be 
apt words to charge him. Section 
264a. Still another class of cases es- 
tablish the rule, which we are inclined 
to adopt, that in cases like the one we 
are considering, the agent is liable 
upon his implied promise that he pos- 
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Supreme Court of Kansas affirmed a judgment against alleged 
directors of an athletic association upon a contract for goods fur- 
nisUedj holding them individually liable on the ground that the 
corporation had not been fully organ*zed under the law. They 


said upon the subject generally 

sesses the authority he assumes to 
have. Smith's Leading Cases, vol. 3, 
pt. 1, 408 (8th ed.), and eases there 
cited; Lewis v. Nicholson, 83 Eng. 0. 
L. 512. In White d. Madison, 26 N. 
Y. 117, in a learned opinion, it is held 
that the liability of the agent in such 
eases rests upon the ground that he 
warrants his aiithorily , and not that the 
contract is to be deemed his own. 
Bartholomew Bentley, 15 Ohio, C59, 
is referred to as establishing both that 
the liability of the agent in cases of 
this kind is founded on fraud, and that 
the petition should charge a fraudulent 
intent in direct terms. That was an 
action in case for d(*(*eit under the 
practice which prevailed before the 
adoption of the Code of Civil Proced- 
ure. The questions arising upon the 
demurrer related to the form of the 
remedy, and the sufficiency of the dec- 
laration in such an action. They are 
stated by Bibcuabd, J,, to bo: "Fint, 
Can a special action on the case for 
fraud, which has resulted in damage 
of the plainlifCs, bo maintained in a 
case like this upon sufficient declara- 
tion ? Scemd. Is this declaration good 
upon demurrer ?' The court answers 
the first que.stion in the affirmative, 
and, in speaking of the declaration, 
says; * The objection taken by counsel 
is a want of cerUiiuty. The action is 
founded on a fraudulent comhination, 
and for holding out false colors at the 
commencement of the banking opera- 
tions, and at various subsequent 
periods. The only direct charge of a 
fraudulent intention is in the with- 
drawal of the funds, and this, for 
aught that appears, may have been 

4:1 


: “ The rule is well established 

long since the bills in phiintilPs hands 
were issued. *'* " * It is thought 
that the averment of a fraudulent de- 
sign should have been made in positive 
terms as to each specific act rolled 
up(m to sustain the action.' Under 
the practice then in force, pleadings 
were subject to dcmuiTcr, unless they 
were appropriate in their form and 
allegations to the ])articular action 
pursued; and we do not understand it 
to bo there decided that no other action 
could be maintained on the facts of 
that case, A diilerent action was 
maintained in JMedill c. Collier, Id 
Ohio St. 590, which, so far as the 
ground upon the liability of the bank 
directors was placed, is not greatly 
dibsimiliir to the case boh ire us. U ndev 
our present system of pleading, it is 
not important what was formerly the 
most appropiiato remedy. Upon the 
facts stated in the petition, the law, 
we think, implied a promise on the 
part of the dcfcndanls, that in making 
the contract with the plaint iff, they 
had autboiity to bind the corporation 
they assumed to represent; and if they 
had not, they are answerable for tins 
consequences. That they were with- 
out such authority seems clear. U))on 
the lack of authority upon the part of 
the direct ors, it was then said : * It was 
held by this court in Bartholomew r. 
Bentley, 1 Ohio Bl. 37, that while 
mere irregularities in organizing a 
corporation would not subject the 
officers to private liability, to protect 
them from such liability, the provisions 
of the act of incorporation mast be 
substantially pursued. By our stat- 
utes, under which the proceedings 
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that a corporatiott must have a full and complete organization 
and existence as an entity, and in aeeor<lanco with tho law to 
which it owes its origin, before it can assume its franchise or enter 
into any kind of a contract or transact any business ; and what- 
ever be the mode prescribed by tho act of incorporatio]i, a sub- 
stantial coiupliauco with all the provisions of the law under which 
it is created is recpiircd before the corpi>nitiou can he sai<l to have 
such an existence as will entitle it to do btibiucss.^ And it is con- 
ceded ill this case tliat nothing was done to perfect tlie organiza- 
tion after tho charter was liled. A corporation cannot act with- 
out officers and agents, and it is powerless to do anything until 
its incorporators or promoters give it tho means wliorchy it can 
act. Tho words “organize'’ or “organization” have a well- 
iinderstood meaning ; and as we construe thorn they mean the 
election of officers, providing for the snhscriptioii and payment 
of tho capital stock, tlxe adoption of by-laws and such other steps 
as are necessary to endow the legal entity with the capacity to 

were talicn for the formation of the contend that it is, nevertheless, a eor- 
corporation referred to in the petition, poration and estopped to deny 

the corporate powers, businobs and its liability to the plain till If it were, 
property of corporations formed for it is not re*.idily perceived how this 
profit must be exercised, conducted would aid the defendants. Until there 
and controlled by a board of directors, were stock subscriptions tn au amount 
all of whom must be stoekholderb; the warKintiug the orp;}intzatioa, the sub- 
artidcb of association must state the seri hers could not be compelled 1o pay 
amount of the capital s1o(*k, and beyond th(^ sum required at the time 
tho number of shares into which it is of the bubscription; nor would the 
divided; and at leubt ten per cent of btututory liability atta(‘h, unless thi*re 
that amount must be subscribed be- were soinr* fl^round of estoppel, not ap- 
fore directors can bo chosen. that peariug in the case. The implied 
the aubscription of the iiecessury undertaking of the defendants was 
amount of the Ciipital stock to author- that they i’c]>roseiitod a corporation 
ize the election of directors is nut onby with the capital stock required by law; 
a matter of substance, but is essential while the one to which they insist the 
to tho organization of the corporation, phiintifE shall he compelled to resort 
and necessary to the transaction of was, if a oV facto corpomtion, so only 
business by it, It is the security uhich in name, without substance or eapac- 
the law requires shall be provided be- ity; and if the doctrine of estoppel 
fore the corporation enters upon its could be brought to the aid <if the 
buaiueas for the protection of those plaintiU against it, the defendants are 
who may deal with it. Tho statutory not in a position to require a resort to 
liability of tho stock subscrihers is an that remedy to relieve them from the 
additional security. In the effort to form liability they have incurred/ 
the corporation in question, neither of * Citing 4 Am. & Iflng, Eucycl. of 
these securities was provided. Counsel Law, 107, and authorities cited there. 
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Ininsact the legitimate business for which it was created. In 
this sense the corporation was not fully organized. While it had 
an existence, the organization was never completed so that the 
corporation could do business. In the case of Hart -y, Salisbury, 
56 Mo, 310, which was an action bronglit upon a note purporting 
to have been executed by the dii*ectors of an agricultui’al associa- 
tion, the suit was brought against the directors upon the ground 
that the association was not incorporated at the time the note was 
given, and tliat the dhectors were, therefore, individually liable. 
It ap 2 )eared that the association was not fully iiieor^iorated when 
the note was executed. The law required the charter to he filed 
with the recorder of the county where the corporation was located, 
and also in the oflice of the secretary of state. The charter was 
only filed with the recorder. The court held that the officers of 
the corporation had no power to issue the note, and that a note 
issued and signed ])y them would hind them 2 ^«i’sonally and not 
the corporation. The court said, in speaking of the attem 2 :>tod 
organization of that corporation : It had organized under 
section 2, chapter 69, (Jrenerai Statutes of 1883, i)age 36Y, by sign- 
ing and acknowledging and recording in the recorder’s office of 
the proper county me articles of the association. This step being 
taken, it was an organized corporation, not for the transaction of 
business, but for the pnr 2 )ose of taking the next and last step to 
complete its authority to transact busiiiebs and give date to its 
legal existence. Until the officers took this final and necessary 
stej) by de 2 ) 08 itiiig and fifing in the office of the secretary of 
state a copy of the ailiicles of association as they stood recorded 
in the county, this corporation had no power to issue the note 
sued on. As it had no power to issue this note, the defendants 
are undoubtedly liable.” “ If a corporation be illegally formed, 
its members or stockholders are liable as partners for its acta or 
contracts ; and directors, officers or agents acting and contracting 
in its name rcudej' themselves personally liable.” Beach Priv. 
Oorp. § 16 ; Marshall v, Harris, 55 Iowa, 182 ; Kaiser v. Savings 
Bank, 56 Iowa, 104 ; Coleman v, Coleman, 78 Ind. 344. The 
Kansas court resumed : While in this case the charter was filed 
with the secretary of state, the corporation had no officer outside 
of the directors named for the first year. Ho portion of the 
capital stock had been subscribed and no books opened, as 
rt^quired Dy section 1173 of the General Statutes of 1889. In 
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fact nothing had been done to complete the prolimiiiary bn&iness 
of organizing the cori>oration. We do not understand that a cor- 
poration can proceed to the transaction of businesB without any 
portion of its capital stock being subscribed or paid. It may have 
been the English rule, but in the United States it is otherwise. 
Boone Corp. § 113. The corporation has no means or capacity 
to act nntil some portion of the capital stock named in the charter 
has been subscribed and paid. Some states have by a legislative 
rule made directors of certain corporations j<nntly and severally 
liable for all debts of the corporation nntil the whole amount of 
the capital stock has been paid in. Rev, Stat. of Wis. 1878, 
§ 1901 


§ 231. Rule as to recovery in such a case. — The measure 
of damages in such a case was one of the questions in tlxis Ohio 
case. Referring to the theory upon which, as it appeared, the 
case was tried, that if the defendants were liable at all, the amount 
which the plaintiff was entitled to recover was the balance due on 
the contract, the Supreme Court of Ohio said : This was not 
necessarily the measure of recovery. As we have already seen, 
the action in such cases is not founded on the contract made for 
the supposed pj'incipal, but as the implied promise of the agent 
that he liad authority to bind the principal ; and the damages 
which may be reeo veiled for its breach is the loss sustained by 
the plaintiff by reason of his not having the valid contract which 
the agent undertook that ho shonld liave. The damages may 
sometimes exceed Iho amount due on tlie contract made in the 
name of the principal, for it is held they may include the costs 
and expenses of an unsuccessful action against the principal to 
enforce the contract. White Madison, 26 N. T. 117; Simons 

Patchett, 7 E. & B. 568 ; Collen 'v, Wright, 7 E. & B. 301 ; 2 
Smitli’s Leading Gabes, 410. In Morawetz on Corporations it is 
said that the measure of damages in an action against directors 
or officers of a corporation, who induce a person to deal with it 
before the capital indicated in its charter has in fact been pro- 
vided, is the loss sustained ‘ by reason of the difference between the 
capital which he has received and that which he was entitled to 
expect.’ Under this rule, we think, the plaintiff might properly 
recover the balance remaining unpaid and the purchase price of 

* Walton Oliver, (1892) 49 Kans. 107, 112, 113, 114j s. c,, 30 Pac Rep. 172. 
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the wool sold. Priim facle^ that is the amount of the plaintiflPs 
loss, and it does not exceed the amount of the capital which the 
corporation was required by law to have before it could be repre- 
sented by the directors, and whicli the defendants, by assuming 
to act for it, undertook that it did have. It is true the petition 
alleges that the corporation is insolvent with an indebtedness 
exceeding ten per cent of the capital stock ; but whetlier the 
claims of other creditorh stand upon a like footing with tliat of 
the plaintill, or will be enforced against the defendants, does not 
appear. Besides, if the proper stock snbsei’iptions had been 
obtained, the corporation might not have become insolvent, or, 
before it did, tlio plaintiff claiiii might have been paid or secured. 
If, in such case, the plaintifi could recover no more than a sum 
equal to the proportion of the capital whicli should have been 
provided tliat his claim liearsto the whole indebtedness contracted 
in the corporate name, it would be necessary to take an account 
of the assets and liabilities to (letermine the amount of the 
recovery. That rule, applied to this ease, would require that the 
defendants be charged with an amount equal to the necessary 
stock subscriptions, and the statutory liability of tbe subscriber, 
and that all the creditors be brought in to have their claims 
adjusted, before the amount of the verdict could be ariivcd at.”^ 

§ 232. County treasurer liable upon his receipts to col- 
lector for money. — A county auditor in California made a 
settlement with a collector of license taxes of the county, deter- 
mined the amount due the county from this collector and certified 
the same to the county treasurer. The county treasurer gave a 
receipt for the amount to the collector, and the collector, upon 
presenting it to the county auditor, i*eceived his discharge, and the 
auditor charged the same to the treasurer. The latter, also, 
debited himself to that amount in his account with the county. 
Wlieu he went out of office there was a deficiency of a certain 
amount, and an action was brought upon his bond by the county 
to recover tlio deficiency. The defense made by the treasurer 
and his sureties was that, in reality, the sum of money due from 
the collector was not paid in full to him, and that the collector 
was the one indebted to the county. The Supreme Court of 

* Trust Company - 0 . Floyd, (1890) 47 Ohio St, 525, 643, 543; b. c,, 36 N. E, 
Rep, 110. 
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California lield that, assuming the facts to be as contended by the 
treasurer and liis sureties, they did not con&titiito a defense to the 
action.' 

§ 233, County treasurer liable as bailee of county funds. — 

In a Colorado case the governing authorities of a county sought, 
claiming a shortage in the accounts of a county treasurer, 
deceased, to follow the funds as trust funds in liis estate as held 
by his representatives and to have a px*eforence over other credit- 
ors of the estate. The Supreme Court in its opinion first con- 
sidered the question of the relationship held by a county treas- 
urer to the funds coming into his hands by virtue of his office, 


* ^an Luis Obi&po County 0 . Pettit, 
(Cal, 1893) 34 Pac. Uep, 10S8. The 
court said: '‘Section 115 of the County 
Govern meut Act (St. 1891, p, 823) re- 
quires the county auditor to settle the 
accounts of all persons holding moneys 
payable into the county treasury, and 
to certify the amount to the treasurer; 
and provides that, upon the presenta- 
tion and filing of the treasurer’s re- 
ceipt therefor, he shall give to such 
persons a dischajge, and charge the 
treasurer 'udth the amount received by 
him. In Butte Co. e. Morgan, 76 C«ih 
1; s, 0 ., 18Pac. Uep. 11 5, it was held 
that the auditor is not required to go 
to the treasurer and ask him whether 
the amount has been actually paid, 
or, in other words, whether the receipt 
states the truth. lie is authoiized to 
accept the receipt as sufficient evidence 
of the fact of payment. This case 
presents many points similar to the 
present one, and must be regarded as 
controlling. Hection 80 of the County 
Government Act requires the treasurer 
to settle his accounts with the auditor 
on the first Monday of eacli month, 
and, for the purpose of making sucli 
settlement, to make a statement under 
oath of the amount of money received 
prior to the period of such settlement, 
the sources whence the same was de- 
rived, and the amount remaining on 
band. These settlements and state- 


lueiits were made by [thi‘^ tnjasurer], 
and he ought not now 1 0 be permitted to 
exonerate himself from liability to the 
county by showing that these siate- 
monts were false, and that, instead of 
requiring [the collector] to pay the 
money into the treasury, he had taken 
his individual promise to pay it at a 
subsequent date. By delivering to the 
auditor his receipt for the moneys 
which [the collector] had collected, 
he had authorized the auditor to enter 
upon his books a discharge of [the 
collector’s] liability, and is thereby 
cstopx)ed from questioning the correct- 
ness of his rcceix)t. If he chose to 
permit [the collector] to retain this 
money upon his promise to subse- 
quently pay it to him, to that extent 
he failed to perform his official duty 
in requiring the money to he paid into 
the treasury, and must be regarded as 
having hceonie himself, rather than 
the county, the creditor of [the col- 
lector]. If any loss occurred by rea- 
son of [Ihe collector’s] subsequent 
failure to pay his chock, it sliould be 
borne by [the trt*asurer], rather than 
hy the county, since tlie loss had hem 
made possible by reason of [the col- 
loci oris] violation of his official duty, 
and his sureties are liable to the county 
equally with him for such misappro- 
priation or loss of the money,” 
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tlie cuiiteutiou by the comity authorities hein^ that the relation 
was that of bailee of the funds, and that of the representatives of 
the estate that the relation of debtor and creditor existed between 
him and the county. The court said: Without detenuining 
where the M’^eight of authority lies on this question, as tliere is 
mucii conflict between the adjudged cases, we think that, under 
the provisions of the statute relating to a county treasurer, the 
money collected and received by him belongs to tlie county, and 
that he holds a fiduciary relationship thereto that constitutes him 
a bailee, with express and extraordinary liability. The bond ho 
is required to give before entering upon tlie dntieh of his office is 
conditioned that he ^ shall faithfully and promptly perform the 
duties of said office pay, according to law, all moneys 

which shall come to his hands as treasurer, and shall render a 
just and true account thereof, whenever required by said board 
of commisfaioners or by any provision of law, and sliall deliver 
over to bis successor in office, or to any other person authorized 
by law to receive the same, all moneys, books, papers, and other 
things ajipertaining tliereto or belonging to Ids office.’ Mills’ 
Ann, St. § 886. Section 890 of Mills’ Annotated Statutes pro- 
vides ; ‘ It shall be the duty of the county treasurer to receive 
all moneys belonging to tlie county from whatever source they 
may be derived. '*'■ All moneys received by him for the 

use of the county shall bo paid out by him only on the orders of 
the board of commissioners, according to law, except where spe- 
<‘ial provision for the payment tliereof ih or shall be otherwise 
made by lawx’ It is further provided in section 901 of Mills’ 
Annotated Statutes : ‘ Upon the resignation or removal from 
office of any county treasurer all the books and papers belonging 
to his office shall bo delivered to liLs successor in upon the 
oath of such preceding treasurer, or, in case of his death, upon 
oatli of his executors or admiid&trators, et(*.’ The Supreme 
Court of Indiana liaving amiouiieed the <loetriiie in several cases 
that a township trustee, in coiiinion with a county treasurer, was 
not a mere bailee, but the owner of the money tliat came into his 
hands by virtue of his office, that court distinguished ami limited 
such ownership in "Rowley v. Fair, 104 Ind. 189 ; s. c., 3 N. E, 
Rep. 860, as follows : ‘ Cut the title of a township trustee iu the 
money for which lie is held accountable is only recognized to the 
extent that is necessary for the better preservation of the various 
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funds which the money I'epresents, and is, in fact, a legal title 
only in a technical and Tery limited sense. The e(][uitablo title 
to, and the beneficiary interest in, such money is in the township, 
and in that view the money for which the trustee is liable upon 
his bond really belongs to the township.’ It follows that, if the 
money received by the treasurer by virtue of his office belongs to 
the county, it constitutes a trust fund, which, if diverted and 
misappropriated, may bo recovered in an action upon his bond, 
or the county may, if it elect, treat it as a trust fund, and follow 
it wherever it can be traced.” ^ 

§ 234. County treasurer paying court orders on forged 
indorsements. — It appeared in a Minnesota case that a deputy 
clerk of the District Court issued false and fraudulent certificates, 
in which he certified that certain named persons had served as 
jurors in said court, and w^ero each entitled to a stated sum of 
money payable to their order as coniponsation. Tie obtained the 
written order of the county auditor on each, directing the county 
treasurer to pay the same. He forged the names of the respec- 
tive payees on tlae back of each certificate, presented the same to 
the treasurer, and the latter ])aid over to him tlie amounts called 
for out of tlie county funds, without attempting to satisfy him- 
self of the genuineness of the indorsements upon the backs of 
the instruments. The Supremo Court held that the treasurer 
was liable to the county fur the sums so paid out,^ 

* McClure r. Board of Oomrs. La pay to the bearer. This he did with- 

riata County, (Colo. 1893) 34 Pae. out knowledge of any defect in the 
liep. 763; citing Sauer Town of title of the heaver, and it was held, 
l^evadavillc, 14 Colo. 54; s, c., 28 such payment being in good faith 
Pac, Rep. 87. every way, that the county was ex- 

* Board of County Commissiouers of onerated from further liability. The 
Ramsey Co. i>. Nelson, (1892) 51 Minn, conclusion of the court was expressly 
79, ArguendOt the court sai<l: “The placed upon the fact that in good 
distinction between a case arising on faith the county tn'asurer had paid 
these facts and * ^ ^ Sweet v. these obligations precisely as he was 
County Commissioners of Carver authorized and directed to do, to the 
County, 16 Minn, 106, is obvious, person who presented them, the bearer 
There the county orders or warrants thereof. But the cases are not anaJo* 
had been issued and accepted, made gous, for, giving to defendant the ben- 
payable to a certain named person or efit of all that is possible, namely, 
to bearer. They were transferable by that together the certificates as issued 
simple delivery, and, in terms, the and the iudorsenionls thereon as made 
treasurer was expressly authorized to by the couuty auditor amounted to 
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§ 235. Arbitration as to liability of a treasurer of a town- 
ship* — The treasurer of a towuship having used the moneys of 
the public corpomtion there was a submission of the question of 
the extent of his liability upon his bond to arbitration, and a 
settlement made upon the basis of the award, the bondsmen 
released and in paii: settlement of the matter notes given to the 
townshi]). In an action upon one of these notes the treasurer 
intervened, and the insistment on his behalf was that the arbitra- 
tion could not be sustained because the corporation’s powers were 
only such as were given by statute, and no express power was 


given to submit to arbitration. 

orders or warnints upon the coiiuty 
treasury, the prominent and stubborn 
laet remains that the amounts said to 
be due thereon were not to be paid lo 
n bearer of the instruments, but to Uie 
order of the several persons mimed 
therein as payees. As in the case just 
referred to, the authority lo pay was 
express and distinct, but instead oi 
directing that such payment should 
be to whom^soever might present the 
orders or warrants, the direedon was 
that payment shimld be made to the 
order of a perhon designated by name. 
And at this time it may be well to 
state that it does mjt appear in tlie 
<N>m plaint, as appellant’s counsel seem 
lo assume, that fictitious or nonexistent 
]}CTSons were named as payees in these 
certificates. It is of no importancM‘, 
probably, but from the language of 
the pleading the presumption is other- 
wise, Payments were not made to 
the persons named as payees, or to 
their order, in accordance with the 
tenns of the certificates, but were 
made to * * * the very person 
wbo as deputy clerk had the oppor- 
tunity and had fraudulently issued the 
same, solely upon the false and forged 
indorsements of the names of the 
payees. Common prudence ought to 
have suggested to [the treasur(*r] that 
before making such payments it was 
iiieurabent upon him to ascertain and 
satisfy himself of the genuineness of 

48 
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the signatures Avhich he found in- 
dorsed upon the backs of lh(i iustru- 
lucnts purporting to be those of the 
payees therein nunicd. He failed so 
to do, and this of itself is sufficient to 
sustain the charge of negligence in the 
performance of his official duty. As 
was said by the learned trial judge, 
had defendant observed the rule of 
law which governs in commercial 
transactions of the same nature, he 
would Lave detected the forgeries at 
the outset, and there could Imvo been 
no great loss lo the county or to him- 
self. His disregard of this rule was 
negligence, undoubtedly, and it was 
the immediate and proximate cause 
of the loss to the county, for which 
cU'fendant must be held responsible, 
unless the fact that the certificates 
were fraudulently issued by the dep- 
uty of another county officer for 
“whose malfeasance such officer was 
also responsible to the c*ouaty can he 
allowed to excuse and relieve him. 
The instruments in question were eer- 
tiftcales of indebtedness for jurors’ 
services falsely stated to have be^n 
rendered by the payees therein named, 
and on whose order payment was t.o 
be made. At most, they were tho 
oixlers of one officer of a municipal 
corporation upon another officer for 
the paying out of municipal funds. 
Although negotiable in form, they 
were not commercial paper in any 
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Iowa said : “ A corporation lias, however, not oul}" sncli powers 
as are expresbly conferred, but such others as are reasojiably 
incident to the exercise of those expressly conferre<l. The iiiter- 
venor’s theory is that the plaintiff [the eorpo ration J should bo 
confined to its remedy by action. J>at the power which it is 
conceded that the plaintiff has to maintain an action docb not 
appear to l)e expressly conferred. The plaintiff lia*^ exprobs 
power to make settlement with its treasurer, and must be deemed, 
by implication, to have power to enforce, by action, bc^th settlt‘- 


luent and payment, if neccbbary. 

sense. That they were in ^ct fraud- 
ulently issued could not relieve the 
defendant treasurer from the obliga- 
tion which rested upon him to see to 
it that he paid the siime to t!ie persons 
to whom payment was directed. Had 
he done this in good faith, we are un- 
able to sec why his duty would not 
have been performed, and in his 
failure to pay as directed lies the 
claim that he was negligent. Had the 
certificates been regularly issued pay- 
ment upon forged indorsements would 
not have excused the defendant tieas- 
urcr, nor could it have relieved the 
county from a just indebtedness for 
jurors’ services. The liability of the 
county treaburer for the funds in- 
trusted to his care cannot be allowed 
to depend upon the fidelity of some 
other county otficer, but is with him 
alone, and to be determined by his 
actions. Kor can the right of the 
county to require of him that he 
account for the public funds be 
limited or controlled by the fact that 
it may also look elsewhere for relief 
in case of loss. For the bad c(jnduct 
of the deputy in fraudulently issuing 
the certificates the county may have a 
right of action against his principal, 
the clerk of the court; but it is not con- 
fined to that action; it is not obliged 
to look to him alone. Unless it be 
upon the theory that as these certifi- 
cates were issued without the rendi- 
tion of services, and fraudulently, the 


, Hut an arbitration of diffor- 

payees must necessarily havt' been 
fictitious and noncxist(‘nl, uc d<j nut 
<|uito understand tlu* assertion of 
counsel that no pa 3 ’“ees were nanasU 
ajid, therefore, Ihc instnim(*n1s were 
payable to bearer, or the pertinency 
of the authorities collated by counsel 
to the effect that, whcreapayce’.snuim‘ 
is left blank in a bill or note when the 
same issued, such bill or note is in 
legal effect payable to bearer, an<l 
until the payee is actual^’' named the 
paper will circulate as though made 
payable to bearer in terms. \Vc hav(5 
already stated that from the averments 
of the complaint th(» picsumption is 
that the payees named were not fict! 
tious or nonexistiint, but in any event 
the weight of authority is that the 
rule cited by counsel applies only io 
paper put into circulation by a maker 
with knowledge that the name of the 
payee does not reprcsonl a real person. 
Shipman r, Rank of New York, 12<> 
N. y. 818; a, c , 127 N. E. Rei) 871. 
The rule can have no applientitm to 
the issuance of county orders or war- 
rants. There is absolutely nothing in 
the appellant’s position that the 
county estopped from stiying that 
the ])ayc(‘.s named were fictitious and 
the indorsements forg(*tl ’'rhe wrong- 
ful acts of lh(‘ <)fllc(‘rH of a municipal 
corporation cannot ercnite an estoppel 
against the corporation, the taxpayers, 
or the people.” (Iting Mayor Kay, 
10 Wall. 468. 
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cnees is just as legitimate a inode of settlement as by action. 
OoiirtSj indeed, are disposed to encourage settlements by ai*bitra- 
tion. Zook 'u. Spray, 38 Iowa, 273. We may add that sucli 
settlements seem to be peculiarly appropriate where arbitrators, 
possessing more or less of an expert character, can be called into 
requisition. We presume that the inierYenor could not deny 
that private corporations may submit <o arbitration. But, in our 
opinion, the power may properly euougli be exercised by public 
corporations also. It was held in Dix Town of Dumiuerstoii, 
19 Vt, 262, that selectmen, having power to audit and allow 
claims, might submit to a reference. As liaving some bearing 
upon the same question, see, also, Inhabitants of Boston 'i). Brazer, 
It Mass. 447; Brady v. Mayor of Brooklyn, 1 Barb, 584.”^ 

§ 236 . Liability under special provisions of charter or 
statute. — Where the charter of a corporation makes every 
director personally liable for the debts of the corporation during 
his administration to an amount not to exceed a fixed sum, an 
action in equity may bo maintained by a creditor against the 
<lirectors as it would prevent a multiplicity of suits, and the 
liability of all the parties interested could be determined in the 
one suit. In suck case tlie corporation would not be a necessary 
party defendant when the suit is first brought, nor would it be 
necessary to make all the creditors parties plaintiff.*^ And it 

* District Township of Walnut ». their entire claiins^ while others less 
Rankin, (188C) 70 Iowa, 65, 66, 67. prompt would not receive anything 

® Bauer Piatt, (1803) 73 Hun, 320; If the directors should dnd that the 
8, 0 ., 25 N. Y. Supp. 436. Pahkeu, amount of their statutory liability 
J., speaking for the court said : The would not equal the dc^dcicney of the 
purpose of the provision [of the coinpony to its creditors some or all 
charter] was not only to insure vigil- of them might armiigG for a pref- 
ance on the part of the directors, but erence of creditors by answering, 
to further assure to the creditors of the or demurring in some cases, while 
company payment of their claims, suffering default in others. By such 
It has for its object the pixitection of methods, which even the vigilant 
all creditors, not a portion of them, prosecutor could not overcome, some 
That result might not be effectuated creditors might be paid in full while 
if each creditor should be compelled others would receive little or nothing, 
to resort to an action at law. The As the statute was intended for the 
liability of each director does not ex- benefit of all cre(litor4, and all of 
ceed five thousand dollars. If then, them, as well as some of tlu‘m, must 
each director should suffer judgment bo presumed to have trusted in part 
to go against him by default, the to the protection assured them by its 
creditors first suing might recover provisions, it is no more than just 
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would be oi advantage to the directors to bring tliein all into 
court on the equity side, as they cannot be decreed to pay more 
individually than the liability named in the charter and absured 
by them when they bocauio directors. Besides, siich a suit is 
adapted for their protection in such cases from the possibility of 
vexatious litigation. If the aiuount due creditors equals or 
exceeds the aggregate of the statutory liability of the directors, 
tlio judgment decreeing that each make payment of the sum for 
which he is liable will relieve him from the annoyance and expense 
of further litigation ; on the other hand, if it should prove to be 
less, the judgment will provide for a ratable ■|)ayment, and, in 
addition to the other litigation which would otherwite he 
threatened, possibly an action for contribution may be avoided.’ 
The trustees, directors or mauagerb of any society or corporation 
oi’ganized under the provisions of this New York statute,^ by a 
section of that statute are made “ jointly and severally liable for 
all debts duo from said society or corporation contracted while 
tliey arc tiaisiees, provided said debts are payable one year from 
the time they shall have been contracted, and provided a suit for 
the collection of the same shall be brought within one year after 
the debt shall become due and payable.” In an action brought 
against a trustee of a club which was organized under thib statute 
for the recovery of the amount of a promissory note of the club 
payable at four months from date, it was held by the Court of 
Common Pleas of the city of New York, in G-eneral Term, that 
a judgment against tho corporation was not requisite ; also that a 
judgment against one trustee upon his several liability would not 
discharge or affect the liability of another trustee.® The Supreme 
Court of New York, in General Term, has sustained the con- 
stitutionality of this statute. And they liave also held that the 
creditor under it seeking to charge the trustees need not exhaust 
his remedy against the corporation before suing the trustees, and 

that each creditor should share ratably Simpson, 74 N. Y. 137, as directly 
in the fund which an entorcement of applicable and controlling in this case, 
tho liability of the directoia will pro- ^Paukbk, J, in Bauer Platt, 
duce.” The court referred to Board (1893) 72 Hun, 836; s. o., 85 K Y. 
of Supervisors Deyoc, 77 N. Y. 819; Supp. 426, 

Weeks v. Love, 60 N. Y, 668, which Y. Laws, 1875, chap. 267, 
followed Bank of Poughkeepsie » Strauss v, Trotter, (1808) 6 Misa 
ri)botson, 24 Wend, 473; and Garrison Rep. 77; s. c., 86 Y. Supp. 80. 

Howe, 17 N. Y. 468; also to Pfohl 
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the action may he maintained against any or all of the trustees.' 
They also held that, to create a liability on the part of the trustees 
of this club (the action being upon promissory notes of the club), 
they must have been directors of the corporation at the time of 
the creation of the indebtedness, and that the fact that they were 
trustees of the club at the time of the giving of the notes, if they 
were given for a past indebtedness, was not sufficient to charge 
them with liability.^ A prior recovery of a judgment against a 
corporation is not essential to tlie maintenance of an action to 
enforce the personal liability of a dhector where, under the 
charter of the corporation, every director is made personally liable 
in an action at law for the corporate debts. And other creditors 
and directors need not be joined as parties in sucb actions.® The 
Supreme Court of New York, in General Term, has held that the 
obtaining of a judgment against a corporation by a creditor, who 
at the same time was a stockholder and trustee, with the cuoi)- 
eration of the hoard of the associate trustees, the corporation 
being insolvent, was a violation of the statute of New York which 
prohibits the assigning or disposing of its property by any cor- 
poration’s officers, for the payment of a debt, or from making 
any transfer in contemplation of insolvency ; also that a sale of 
the property under such a judgment was void as to other judg- 
ment creditors.^ But should there not appear an intent to 
defraud creditors, except as derived from the statute, and thfe 
judgment creditor purchase the property at the sale under his 
judgment, and afterwards satisfy a given mortgage upon if, 
besides other outstanding indebtedness of the corporation, the 
lien of the other judgment creditors w^ould be subject to such mort- 
gage and indebtedness.® A provibion in a charter of a corpora- 
tion that, “ If the indebtedness of said comimny shall at any time 
exceed tlie capital stock paid in the directors assenting thereto 
shah, be individually liable to the creditors for said excess,” has 
been held by tlxe Tennessee Supreme Court to impose an individ- 
ual liability upon them for such specific debts only as were con- 

' Met 2 Sger 'o, Carr, (1894) 79 Hun, Goodrich, (Ct, Com. PI 1893) 2 Misc, 
258; s. G., 29 N. Y. Supp. 410. Rep. 578; 21 N. Y. Supp, 949. 

«Ibid. ‘•King ». Union Iron Co., (1891) 58 

® State Bank v. Andrews, (Ct. Com. Hun, 601; s. o., 11 N, Y, Supp. 603. 
PI. N. Y. 1893) 2 Misc. Rep. 394; s. «Ibid. 

0., 21 Y. Supp. 948; Merritt 
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tracted with their assent in excess of the paid-up capital and 
remain unpaid after the corporate assets are exhausted.^ 


§237. Liability under provisions of charter — Pennsyl- 
vania.— The charter of a Pennsylvania corporation provided tJiat 
if the directors failed to make an annual statement of the nature 
and character of the property of the association, or if tlieyiiia<le 
a false statement they should he liable for the dclits of the cor- 
poration. The directors made no statement for tliree years. 
They then published a statement, in lumping items only, on the 
face of which the company was solvent As a matter of fact the 
company was insolvent at the time, and two days afterwards a 
receiver was appointed. In an action against the directors, they 
filed an affidavit of defense in which they averred that they had 
made the statement with ordinary care and pi'udence, and in the 
belief that the association was solvent. Tliis affidavit of defense 
was held by the Supreme Court of Pennsylvania to bo insufficient 
to prevent judgment, as the delay in making the statement and 
its defective character brought the directors witliin the personal 
liability clause of the charter.® 


^ AlUhOU r. Coal Company, (1888) 3 
PicUic, (Tenn.) 60; «. a , 9 S. W. 
Rep. 226. A case illustrating tlie cir- 
cumstances under which a by-law of a 
corpoiation making tho director liable 
for creating an indebtedness exceed 
ing the amount of the subscribed 
capital stock would be held to have 
been waived: Underhill Santa 
Barbara Land, Building & Imp. Co., 
(1891) 93 Cal. 800; s. c., 28 Pac. Itep. 
1049. 

« Githors Clarke, (1893) l.“8 Pa. St. 
616; s. C.. 28 All. Kep. 2;i2; 33 W. N. 
C. 462. The court said: “It is quite 
clear that their belief that the corpora- 
tion was solvent was no excuse for 
their failure to make an earlier state- 
ment, and that * ordinary care and pru- 
dence' in making it when they did 
cannot relieve them from the liability 
incurrod by their delay. They were 
chargeable with knowledge of con- 
dition of the association, and they 
ought to liave made a true and intelli'- 


giblc statement of it in conformity 
with the act of assembly. It was a 
duty tho association owecl I 0 the pub- 
lic, and the default of their predeces- 
sors should have hastened their per- 
formance of it. But they neglected to 
make any statement for three months, 
and until tho association was about to 
pass into the hands of a receiver, and 
when they did make one it was defec- 
tive. It did not sot forth with roiison- 
nblo paiticularity the * nature and 
chuincter of the property of the cor- 
poration.' It reprosentecl the associa- 
tion as solvent, when in fact it was not 
able to pay more than ten per cent of 
its liabilities. It may be true that the 
directors believed the corporation was 
solvent, and that the assets were as 
valuable as represented, but it is very 
evident that their belief was not war- 
ranted by tho facts nor consistent with 
the knowledge of its affairs which the 
law imputes to them.” 



^ 288 ] 


PERSONAL LIABILITY OF OFFICERS* 


383 


§ 238. Statutory liability — California statutes. — To make 
directors of a corporation perbonally liable under the provision of 
the Civil Code of CahTornia tluit “ the directors of corporations 
niubt not create debts beyond the suhscribed capital 

>1ock then affixes a liability upon them for its 

violation to the full amount of the debt contracted, it must appear 
that the corporation must have been indebted at the same time in 
an aggregate amount exceeding the amount of the capital stock. 
This statute has been lield a penal one and subject to a strict con- 
struction agaiiibt tile liability. Under that construction the pro- 
hibited debts have been held to be ordinary subsisting debts in 
excess of the capital stock, and not tlie aggregate of the debts of 
the eonipaiiy creatcHl during its entire corporate existence. The 
prohibition applioo to debts in excess of all the subscribed capital 
stock, whether it bus all been jmid in or only ])art of it, and 
regardless of llie dispo^tion which may have been made of it. A 
])urcbahO of miiios for the full auionnt of the capital stock, to be 
])aid for in the stock of the corporation, a portion of wliieli only 
is paid in, does not make all debts thereafter created in excess of 
the subscribed (japital stc^ck. The subscribed capital stock of a 
corporation is the fund upon which the tranbaetions of the corpo- 
ration arc to be made, and is a guaranty to creditors tliat all obli- 
gations to tliat amount will be met ; Init it cannot be considered 
as a debt of tlie corponilion, whether paid in or not, in estimating 
the amount of indebtedness boyoiul which the directors of the 
corjjoration may make themselves personally liable. Debts to be 
tlius considered are only those created by voluntary act of the 
<Urcctors.’ The directorb of a mining corporation are not ren- 
dered liable for the penalty iiniiosed by the statute of California 
re<piiring the directors of such corporations, on tlie tirst Monday 
of each and every month, to post in the office of the corporation 
a verified 1)alance sheet for the previous month, and providing 
that upon their failure so to do they shall be liable in an action 
by any stockholder in the penal sum of $1,000 for each failure to 
<‘omi)Iy with its requirements. It would seem that under the 
provisions of the statute the stockholder or stockholders might, 
at their election, proceed against the directors for a single delin- 
quency, or might forbear to do so until more than one dereliction 
of duty on the pai*t of their trustees had occurred, but in neither 

» Moore u Lent, (1889) 81 Cal 502; s. c., 22 Pac* Rep. 876. 
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event could more than one penalty he recovered.^ The statute 
of California requiring the directors and officers of mining cor- 
porations to make and post an account or balance sheet on tlie 
first Monday of each month has been held to he mandatory, and 
the officers and directors of such corporations must be presumed 
to know at all times the condition of the business and property 
under their control, and in the abbence of a showing of impossi- 
bility to have made and posted the aecoant as required, they can- 
not avail themselves of any presumption that their duty has been 
performed, Kor can they relievo tliembelves from liability to a 
stockholder fur liquidated dauiagos under the statute by showing 
that the account was poslcd after the time required by law and 
tlie day before the cominencemoiit of tho action.^ 

§ 239. Statutory liability — - Colorado statutes.-— The direct- 
ors of a corporation, coming into office after an indebtedness has 
been created against it, and after the previous boaitbs default in 
failing to file, as required by the statutes of Colorado, a report 
showing the amount of the corporate indebtedness, will not bo 
held liable under the general statute which provides that all the 
directors or trustees of the company shall be jointly and severally 
liable for all the debts of the company that shall bo contracted 
during the year next preceding the time when such report should 
* have l)eeii made and filed, and until such report shall 

be made,’^ ^ A complaint against directors of a corporation to 
enforce their liability under the statutes of Colorado which makes 
directors and trustees of corporations ‘‘ liable for all the debts of 
the company that shall be contracted during the year next pre- 
ceding the time when such report should by this section have 
been made and filed and until such report shall be made,’’ refer- 
ring to the annual report of the amount of its capital and the 
proportion actually paid in, etc., must aver the contract of indebt- 
edness, the default of the corporation and the directorship of the 
defendants, and as of such dates to show the liability of the 
defendants under the statute,^ 

* Loveland Gamer, (1887) 71 Cal. ton ■». Otis, 31 N. Y. 361 ; Quarry Co. 

641i s, o„ 13Pac. Rep. 616. Bliss. 37 K. Y. 399. 

* Schenck v. Bandmann, (1880) 81 ^ Anfenger Anzeiger Pub, Co., 

Cal 3aij a. 0 ., 33 Pac. Rep. 664, (1866) 9 Colo, 377j s 0 ., 13 Pac. Rep. 

^Austin®, Berlin, (1889) 13 Colo. 198; 400. As to construction of the Colo 
a. c,, 33 Pac, Bep. 488; citing Bough- rado statutes imposing liability upon 
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§ 240. Statutory liability — Iowa statutes. — It uiiibt appear, 
in order to render offioers of a corporation liable under tlie stat- 
utes of Iowa for diversion of funds or j)a}dng <lividcnds so as to 
leave insufficient funds to meet liabilities, tliattlie entire property 
of the corporation is not sufficient to pay its indebtedness.^ The 
word “ liability in this statute means existing indebtedness, the 
payment of which can be enforced. It does not include corpo- 
rate liability for payments of capital stock, tlic liability being 
remote and contingent.^ There being sufficient assets in the pos- 
session of a corporation to pay all iib debts at the time a dividend 
is declared, the payment of a dividend will not be held illegal on 
a diversion of funds to objects other than those authorized.*^ The 
statutory provision in Iowa that intentional fraud iu failing to 
comply substantially with the articles of incorporation, or in 
deceiving the public, that any person who has sustained in jury from 
sucli fraud may recover damages against tliose guilty of ])artici- 
patiiig in tlie fraudulent act, only ajjplies to officer^ or oiliens 
guilty of intentional fraud. Hence, iu an action tu recover fi*oia 
individual officers of a corporation the amount of a judgment 
against the corporation on the ground that such officer^, liave ren- 
dered themselves liable by fraud, they will be relieved f r( >in lialulity 
by a proof of the absence of intentional fraud and diversion of assets 
to their own UbC.^ In an action for damages under this statute, 
the particular respect iu which there was a failure to comply with 
the ai'ticles of incorporation resulting in damages to the complain- 
ant, or the particular act of deception, must be specitiod.''* Under 
the statute of Iowa making the directors of a railroad company 
receiving taxes in aid thereof liable to any of its stockholders in 
double the amount of the par value of his stock in the event of 
their voting to bond or mortgage the road to exceed certain fixed 
amounts per mile, the Supreme Court of Iowa held that no lia- 
bility on the part of the directors arose where such an incum- 
brance was voted prior to the voting of the tax, and the mortgage 
was executed and recorded before the tax in aid of the railroad 
was collected and paid to the company.® 

officers of corporations for failure to ® Ibid, 
make certain annual repoita, and for * Ibid. 

signing a false report knowing it to be * Hoffman Dickey, 54 Iowa, 185. 
false, see Matthews d, Patterson, (1891) * White v. Hosford, 37 Iowa, 666. 

10 Oolo 915, 8. c., 26 Pac. Rep. 812. ® Walker Birchard, (1891) 82 

1 Miller v. Bradish, 69 Iowa, 278. Iowa, 388, 

49 
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§ 241. Statutory liability — Massachusetts statutes. — 

The Rtatiite of ]\rafifcaehusettb makes the officers of a corporation 
jointly and .severally liable for the debts of the corporation in 
ease there are faho statements in the eertitlcate of the condition 
of the corporation which they are required hy law to make at 
certain staled times.^ A tax is a debt within the moaning of 
that statute.^ The directors and officers signing a certiScato of 
the condition of the corporation, knowing it to be false, are liable 
for the debts of the corjmration then existing, as well as for 
debts incurred thereafter.'^ T>ut under this llabsachusetts statute 
directors cannot ho made liable for tlie debts of a corporation, unless 
the certificate i‘ccpurcd by law l)e willfully false.^ Debts due 
from a corporation to one of the directors are debts within the 
meaning of the IMassachusetts statute making the president and 
directors of a corporation liable to the extent of the exci*ss of its 
debts over its capital.'^ On a hill brought t<j enforce this liability 
hy a judgment creditor, the plaintifEs may prove, not only their 
judgment debt, hut a further sum due tlioiu on simple contraetJ' 
AVliero the debts of the corporation exceed the capital a director 
of the corporation, who is also a creditor, cannot share with other 
creditor^j who are not directors, in the amount wliicli he, or ho 

^ Pub fcjt. Mass cliap 100, '>4, had oxamined and been misled hy lh(‘ 

(50 false certilieute, as it should be If the 

' Felkcr tstandard Yarn Co,, (1880} idea of the defendant were followed 
H8 MiibS. 326, s c., 19 N. E Kep. out It is not even limited to debts 
320. and oontmets which come into exist- 

“Ibid It was said by the court ance after the filing of the certificate, 

And no doubt one important reason, but is general in its terms, and pro- 
perluip'. the principal reason, for the vides that the officers wdio knowingly 
statutory provisions ia to enable per- make the false certificate * shall bo 
sons VNho may have occasion to deni jointly and severally liable for its debts 
with corporations to ascertain their and contracts.’ Pub St. Mass , chap, 
eouditioii, and their title to credit, so 106, g 60. The (‘onslructiou of this 
that a person whose debt already langxiage includes existing debts and 
existd at the tinu^ of the filing ol the contracts, and wo find nothing else- 
certificHte ceitainly hsis not, by any where sufficient to show that the 
false statements contained therein, legislntun* meant otherwise ” 
been misled into giving credit to the ^Felker/n Standard Yam Co., (1889) 
corporation, and may not in any way 160 Mass. 364, s. c., S3 K. E. Rej). 
be injured thereby. But in imposing 896, 

the penalty of liability for its debts »Thacher r. King, (1893) 166 Mass, 
and contracts, the statute is not 490; s. c,, 31 K B. Rep. 648. 
limited to such debts and contracts as ® Ibid, 
were created in favor of persons who 
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and other diroetorb, may Le compelled to pay towards tlie debts 
of the corporation iu consequence of siicli excess under tins 
statute^ The statute of Massachusetts making otBcers of cor- 
porations jointly and severally liable for the debts thereof, when 
they exceed the capital, “ to the extent of such excess existing at 
the time of the commencement of tliesuit against the corporation 
upon the judgment in which the suit in equity to enforce such 
liability is brought,” has had the consideration of the federal 
court for the district of Vermont, and the court construed the 
statute and held the liability under it, before suit brought to fix it, 
not to be a debt, nor any fixed obligation to pay, but only that 
from which, by the prescribed course, an obligation to pay might 
be raised.^ 

§ 242. Statutory liability — Minnesota statutes* — There is 
a statute in Minnesota to this effect: “If any corporation 
organized and e^^tahlished under the autliority of thib act shall 
violate any of its provisions, and shall thereby become insolvent, 
the directors ordering or assenting to such violation, shall be 
jointly and severally liable in an action founded on this statute 
for all debts contracted after such violation as afoi^esaid.”^ The 
Supreme Court of Minnesota held that tlie xiHm mTcs acts of the 
directors of the corporation in the case before them in executing 
acconiinodation paper in the name of the corporation, and in 
lending tlie funds of the corporation to others, constituted a 

citing Potter v, Stevens purpose. PolUucl ?j. Bailey, 20 Wall. 
Machine Oo., 127 592, Thayer 520, Fourth National Bank 'o Franck- 

V, Union Tool Co., 4 Gray, 75, 79. lyn, 120 U. 8. 747; s c., 7 Sup. Ct. 
Merchants' Bank Stevenson, 10 Rep. 757, Such a Hahility under a 
Gray, 2u2, Cambridge Water Works statute like this, before suit brought 
0 . Somerville Dyeing & Bleaching Co , to fix it, is not a debt, nor any fixed 
4 Allen, 229, Merchants’ Bank v obligation to pay, but is only that 
Htevenson, 5 Allen, 398, 401, 402, and from which, by the prescribed course, 
7 Allen, 489; First National Bank an obligation to pay may be laised. 
Hingbam Manufg. Co , 127 Mass, 503. Ripley ». Sampson, 10 Pick. 871 , 
* Knower v. Haines, (1887) 31 Fed, Bangs a, Lincoln, 10 Gray, 600 This 
Rep. 518. WiiEFLEK, J., said ; “No h different from cases where the law 
liability of officers or stockholders of a xai^^es the liability from the acts of th<' 
corporation exists at common law, but officers or stockholders and leaves it 
only by statutes of the sovereignty to be enforced by the appropriate 
creating it. When so created, it exists remedy. Windham Provident Inst, 
only as created, and can he enforced Sprague, 48 Vt. 602.” 
only as provided by such statutes ®Laws Minn. 1873, chap. 11, § 28 
when they make provision for that (Gen. Sts. Minn. 1878, chap. 84, § 142.) 
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violation of the statute by the corporation ” within its meaning. 
As to the ^‘assent” retjuirecl to make a director liable, they 
held that to constitute ^‘assent” there must be something more 
than mere negligence on the part of a dire(*tor iu not knowing what, 
in the exercise of proper care, he ought to have known. There 
must be some willful or intentional violation of duty — assenting 
to it, knowing that the act is being or about to be done. But if, 
witli such knowledge, he neither objects to nor opposes it when 
his duty recpiires, and when he lias the opportunity of doing so, 
this would be assent.’’ Further, if a series of acts or a con- 
tinuous course of conduct on the jiart of the directors, iu viola- 
tion of the statute, finally producing the insolvency of the corpo- 
ration, is begun before the debt of a creditor is contracted, the 
debt is one contracted “after such violation, ” altliough the series 
of acts or course of conduct is not completed or the insolvency of 
the corporation consuinmated until afterwards.^ These rules were 
declared as to actions to enforce this liability under the statute, 
to wit : A creditor of the corporation may sue one or more of 
the directors to enforce the liability without joining all the creditora 
to whom they are liable, or all the directors subject to tlie liability. 
Ilis right of action is neither taken away nor suspended by the 
fact that the affairs of the corporation may have been placed in 
the hands of a receiver. Kor is it necessary that the creditor sue 
the corporation and obtain judgment against it before suing tho 
directors. The corporation, if necessary, may bo joined as 
co-defendant with the directors, and tlie creditor may establish 
Ilis claim against tho corporation in the same action,* 

§ 243. Statutory liability — Missouri statutes. — The 
Supreme Court of Missouri has held that under the statute of 
that state making directors of corporations, where they have 
allowed the debts of tlie corporation to exceed the amount of 
capital stock paid in, jointly and severally liable to the extent of 
such excess for all debts of the corporation then existing, and for 

^Patterson u Stewart, (1889) 41 v. Bailey Manufacturiug Co., 34 Minn. 
24iQii. 84; a. c., N. W. Kep. 936. 333; s. c., 35 N. W . Rep. 630; Allen 

* Ibid. Tlie court commented upon Walsh, 25 Minn 543 ; Johnson 
the following cases which are of differ- Fischer, 30 IVlinn. 173; s. c., 14 N. W. 
ent hinds to enforce liability of stock- Rep, 700 ; Bassett v. St. Albans Hotel 
liOldeiB and officers : Dodge v. Min- Co,, 47 Vt. 818; Ilornor t?, Henning* 
nesota Plastic Slate Roofing Co., 16 98 U. S. 338, 

Minn, 368; Merchants* National Bank 
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all that should be contracted so long as tliey continued in office, 
etc., were liable in an action to recover a debt contracted under 
such circiunstances, notwithstanding one of tlie firm owning the 
debt was a stockholder in the corporation.^ The debts for wliicli 
directors of a corporation will be held liable under this Missouri 
statute are the debts voluntarily incurred by tlie directors.® A 
judgment against a corporation for damages for a loss of a steam- 
boat, for instance, through the negligence of the agents and serv- 
ants of the corporation would not be one of the debts contem- 
plated by the statute.® 

§244. Statute or New York — liability for failure to file 
annual report. — Under the statutes of Ifew York, making the 
directors of certain corporations liable for the debts of the 
corporation in case they fail to file with the secretary of state tlie 

^ Auilcrsou ?’ Blattau, 4^ Mo. 42. tended for tlio protection of such par- 
Tho court distinguished Kritzer v. ties as really held debts against the 
Woodson, 10 Mo, 8S7, in these words: company. The stockholder, by dis- 
“ That was a case where a stock- charging an obligation which the law 
holder in a corporate company sued imposed upon him, could not make 
the directors to recover back an amount himself the creditor of the coipon- 
which he had been comi)eUed to pay lion. His claim was in no sense a 
to the creditors of the company. The debt duo by the company, and bonce 
law made him liable to the extent of it was not covered by the provisions of 
double the amount of stock in the a statute made for a difEerent purpose 
company. Its <*ntire assets having altogether. This [claim in suit here] 
been exhausted, he was compelled to seems to have been a debt contracted 
pay the creditor of the company the by the company in the prosecution of 
amount which ho* sought to I’ccover in its business, and tJie liability of the 
that suit upon the ground that the defendants cannot be affected by the 
debts of the coiporation had been fact that one of the plaintiffs was a 
suffered to accumulate to an amount stockholder. Certainly the interests of 
ill excess of the capital stock actually his copartner ought not to suffer on 
paid in. But the court said this account of his relation to the corpora- 
statuto was given for the protection of tiou. The objection differs in no 
creditors and not the individual mem- essential particular from any other 
bers of the company. It is true that incurred by the company; and if it 
for any improper management of the was due and owing to the stockholder 
affairs of Ihc company, by which a alone, we can see no good reason for 
liability might be incurred on the part depriving him of the protection in- 
of the directors to the individual mem- tended to be given to all creditors 
hors, an action could be maintained alike, 

against lliem. Such liability, how- ® Cable r. Gaty, 84 Mo. 578, affirm- 
cver, exists independent of this statute, ing Cable McCune, 26 Ho. 371. 

It is clear that the point decided in ^ Cable 7 ). Gaty, 34 Mo. 573, affirm- 
that case was that the statute was in- ing Cable ». McCune, 26 Mo. 371. 
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annual repoi*t required as to tlio amount of its capital htoclc and 
tlio proportion actually paid in, the amount, and, in general 
terms, the nature of its existing assets and debts, and the names 
of its then stockholders, and the dividends, if any, declared since 
the lixst report,^ the directors become liable for all the debts of 
the corporation during the term of directorbhip if they fail to 
make and file the report. So long as the default lastb, the other 
essentials existing, tliere is no distinction between directoi’b in 
office at the time of default and those snh'^ecpiently elected. An 
incoming director, having the power to protect himbclf from lia- 
bility by filing a report, his failure to do so imposes a liability for 
debtb contracted during bis term.^ Where thez*e is proof in such 
a case that there wab a coiporation which asbumed to act and carry 
onhuhiiiess, having a general manager, directors and by-laws, the 
directors agaiubt whom the action is brought cannot defend on 
the ground that there was no legally organized coi'poration.® 
Operating as a penalty, a recovery cannot be had of the trustees 
fur failure to file a report under such statutes, in case the statute 
be repealed, expressly or by implication, before the trial of the 
case.* Creditors residing in other states than New York have 
the same rights as resident creditors to enforce the liability of the 
trustees for failing to make the required annual report under this 
statute.® In a case where the number of trustees of a manufac- 
turing corporation organized under the laws of New York had 
been practically reduced to nine from twelve, and the annual 
report required to he filed had beeu signed by six of the trustees, 
it was claimed that the ti’ustees had become liable for the debts of 
the corporation as a penalty for not filing the report, inasmuch as 
the report filed had not been signed by a- majority of twelve trus- 
tees. The New York Court of Appeals held that the law had 

^ Laws N. y, 1875, chap Cll, § 18- citing Buffalo & Allegany Ihiil- 

® Buck Barker, (Buffalo Huper, road a Cary, 26 N. T. 76, Aspinwitll 
Ct. Spl Term, 1887) 6 K Y. St. Repr. v, Sacchi, 57 N. Y. 331-338; Meriden 
826; citing Jones a Barlow, 62 N. Y. Tool Co. ». Morgan, 1 Abb. N. C, 125, 
202; Cameron v. Seaman, 69 N. Y. 896, note. 

402; Boughton v, Otis, 21 N. Y, 261; ^ Victory Webb Printing Co. 

Garrifcon n, Howe, 17 N. Y. 464, 463; Beecher, (1881) 26 Ilun, 48i affirmed 
Quarry Co. Bliss, 27 K. Y. 297-800; in 97 K. Y 651, followed in Carr v. 
Chandler v. Hoag, 2 Ilun, 613; affirmed Risher, (1888) 60 Hun, 147, 
in 63 N. Y. 624. » Sears v. Waters, (1887) 44 Hun, 

*Buck V, Baiker, (Buffalo Super. 101. 

Ct. Spl. Term, 1887) 6 N. Y, St. Repr. 
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been complied witli in filing tliis vepurt ; that tlie proceedingd of 
tlio board, in tlxe matter of reducing tlie number of members, 
concurred in by all having an interest in the (‘orporation, elfeetod 
a practical reduction, and constituted the nine tliercafter elected 
jure as well as a tie faeto board. Further, tliat it bcomed 
that the question of the legality of the change in the constituency 
of the board could only be raised in a direct proceeding by one 
whose interests were affected. And the trustees as constituted 
having complied witli the letter and spirit of the law, in filing the 
report, it was not competent in this action against them to enforce 
a liability for iion-conipliance with the statute for plaintiff to show 
that some of the acting tnistees were not elected or for some rea- 
son were disqualified from acting, or to claim that, by reason of «i 
non-performance or an irregularity in the perforimince of some 
prior duty en joined upon the stockholders, the hoard .'b 
stituted had no authority to perform the general duties required 
of them as agents of the corporation.^ In a case before the Now 
York Court of Appeals it appeared that an annual report was 
properly made out and signed l)y the trustees of the corporation 
in the time required hy the statute, hut hy inadvertence or mi'^- 
take of the secretary was not filed in time. Within a mouth 
afterwards there was an application made to the Suiirenie Court 
for leave to file it and an order of the court that it be filed imo 
pro iunr. The Court of Appeals held that this order of the 
court did not of itself relieve the trustees biied from liability ; 
that the duty to file the report was imposed by statute upon the 
corporation, and over it the court had no jurisdiction. The appli- 
cation was an act by the trustees in supposed furtherance of their 
duty and was an indication of good faith in respect to the proper 
disposition of the rei)ort, being an effort to do that which the cur- 
])oration had not doixe.^ Under the construction of this section 
of tlxe statute, in Cameron v. Seaman,^ where it was held that the 
limitation of twenty days a])plied oixly to the act of making, and 
did not apply to tlxe act of filing or publishing ; that, as to those 
acts, the section was directory, but as the object of the act was to 
insui'e a speedy and public disclosure of the contents of the 
report, it was said that the law, in the absence of an express pro- 

> Wallace & Sons v, Walsh, (1890) « Butler Sinallcy, fOl H. Y. 

195 N. Y. 26; a c., 25 N. E. Kep. 71, 

1076. 8 69N. Y.896. 
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vision on tlie subject, implies that both filing and publication 
should 1)0 within a reasonable time after the twenty days, and that 
this requirement exacted prompt porfonnanco and diligent action 
on Ihepart of tine trustees tlie Ooiirt of Apj)cals liokl that in tlii-n 
ease the referee erred in refusing tofindtliat whether the filing of 
tlio report was within a reasonable time after the expiration of tin* 
twenty days would depend upon the circumstances ; also, that ho 
erred in finding that there \vas neither prompt performance nor 
diligent action on the part of the company with respect to the 
filing of the report.^ Where the certificate of incurporatiou was 
signed hy seven trustees and acknowledged hy nine, the pi’ovis- 
ion of the statute which requires an annual rcp<»rt to absolve the 
trustees from personal liability fur the debts of the corporation to 
be signed by a majority of the trustees would not be satisfied by 
an annual report signed by two trustees, where it is not shown hy 
an oflicial record that neither one of the trustees had resigned.*^ 
A manufacturing corporation which lias never coinmeneod busi- 
ness, and where, before the time prescribed for making the report 
required under the statute has elapsed, the object for which the 
corporation was formed becomes iuipossiblo of accoinplisliment 
by it, and it is neither able nor intends at any time to prosecute 

I Butler V, Smalley, (188(5), 101 N, MVestcrlield v. Raddc, (1884) C7 
Y. 71, revg. 49 K. Y Bupei Ct. 492. IIow. Pr. 204. In Whitney r. Cam- 
Bankojitk, J., said: “To prepare a manii, (1893)00 K Y. Super. Ct. 891; 
report for llliug and puhlieation, to R. v , 18 H. Y. Siipp. 200; allirmed 
place it in good faith in the hands of in Whitney Cammann, (1898) 187 N. 
the societary for depo'^il in the clerk’s Y. 343; s. c., 88 N, E. Rep. 305, the 
office and in the office of a ncwsptipcr, court referred to Cameron r. Seaman, 
U at least c(iual in significance to a 09 INT. Y, 390, and Butler r, Smalley, 
delivery of a report to a mail agent 101 IS'. Y. 72, s. 4 N. E. Rep. 104, 
for transmission to those places. In and held that while these cases held 
the one case as in the other the com- that substantial instead of literal com- 
pany avails itself of the usual methods pliance with the requirement as to the 
of performing its duty, and in the ah- filing of the annual report, as wlieie 
sence of auything to show the want of the report was filed within a few days 
good faith and active diligence in re- after the prescribed time, yet the fail- 
spectthcretoonitsparl, a trustee, when ure to comply with the statute for a 
no time is fixed by statute within 'Which year clearly brought the trustees in 
an act shall be performed, should not this case within the mischief of the 
be subjected to a penalty, provided the statute and subjected them person- 
thing required is actually done at a ally to the liability imposed by the 
reasonable time, having regard to the statute, 
nature and circumstances of the per- 
formance.” 
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its business, is not required to make such a I’cport, and no liability 
under the statute attaches to the trustees for failure to inake it,^ 
The btatulcs of New York making the trubteos of manufacturing 
corporations liable for the debt of tlie corporation for failure to 
iilo an annual report, it has been held that the liability docs not 
depend upon the fact that defendant was a trustee when the debt 
was incurred, but upon his having been a trustee when the default 
in filing the report occurred. So where one may liave resignc<l 
after the incurring of the debt, but before the default com- 
plained of, he would not l)e held liable.® A report made by the 
Trustees of a manufaeturiug corporation, as required by the stat- 
ute, stating the amount of the capital, and that all of it had 

been paid in in cash, patent rights, morchandiso, machinery 
accounts, etc., nece&sary to the business and for wliich btoek to 
the amount of the value thereof has been issued by the company,” 
lias lieeu held by the Court of Aiipcals to be a sufficient compli- 
ance with the requirement of the act ; further, tliat it is notiiecc.^- 
sary, in the annual report required to be filed by the irii&toes 
under tliis btatutc, to siiecify tlierein liuw lUTicli of the capital 
stuck was paid ill in cash and what amount in property.® 

§ 245. Actions to enforce this liability. — Under this statute 
tlie action may be brought against such of the trustees as the 
]>laintiff may select ; and if there are tlirce or more such trustees, 
for instance, and the action be brought against two, the non- 
joinder of the others would not constitute a defense.* In case a 
ilefeiidant in such an action be a trustee ■whose election is not 
legally valid, where, as matter of fact, he was in form elected a 
trustee by those who had tlie right to elect one, if there was 
a vacancy to he filled, and thereafter acted as trustee, and while 
acting as such there was a failure to make and file the report 
required by the statute, the court lield Inin liable on any such 
default between the time of his election and his resignation ; also 

» Kirklimd ??. Killo, (1885) 90 N. Y. ^'^Vhitaker k Masterton, (1887) 106 
390. N Y. 377, holding the action against 

2 Bruce c. Platt, (1880) 80 K. Y. the trustees not maintaiualde. Citing 
379. As to this statute being a penal Boimell v, Gri&wold, 80 N, Y. 138, 
statute, see Merchants’ Bank iJ. Bliss, 35 133; Brackett ^ 1 . Griswold, 103 N. Y. 
K. Y. 413; Garrison p, Howe, 17 K. Y. 435. 

468; Adams r. Mills, 60 N. Y. 536, * Halstead r Dodge, ^1884) 51 DT, Y. 

553; Mellarg v. Eastman, 35 How. Pr. Buper. Ct, 169; s. c., 1 How. Pr. (N,S.) 
305; R. 0 ., 7 Kobl. 137, 170; citing Blrong r. Sproul, 4 Daly, 

50 
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that he M'as not exempted from liahilitj hy reason of his not 
being a stockholder.^ In au action tinder this statute brought 
against several trustees to enforce their liability 'for failure to 
make the annual report as required for a debt of the (corporation, 
where there is a failure to serve one or more of the defendants 
the case may proceed against those served, as tlie action ih upon 
a joint and several liability and for a penalty, and not upon the 
contract.* This statute is iieual, and not to be extended by con- 
fctructiou. In an action to enforce a liability created by it, 
nothing can he presumed against the trustees sought to ho 
charged, hut every fact necessary to establish their liabiliiy naibt 
bo affirmatively proved,” The failure to file a report making the 
trustees jointly and severally liable for all the debts of tlie corpo- 
ration, the fact that the corporation may be indebted to a trusteo 
would not be a defense to the action.* In an action against the 
trustees of a corporation to charge them with an indebtedness of 
the corporation, and on the trial there be proved the original 
indebtedness, and that it had been reduced to judgment, au(l tlio 
execution upon the judgment returned unsatisfied, the trustees 
would not be concluded in any respect by the judgment against 
the corporation, they being neither parties nor ]>rivies to tlie 
action, and should be allowed to prove any defenbe aribiug subse- 
quent to the accruing of the debt.® 


836; Quigley v. Walter, 3 Sweeny, 
176. 

'Ibid. 

® Geisenlieimer v. Dodge, (1884) 1 
How. Pr. (N. S.) 304. 

a Bruce Platt, (1880) 80 N. Y. 381; 
followed in Tovey o. Culver, (1887) 64 
N, Y. Super Ct. 404. See, aKo, Mil- 
ler White, 60 N. Y 137; Wliitni-y 
Arms Co. k Barlow, C3 N. Y. 63. As 
to not being necessary to obtain a 
judgment against the corporation b(i- 
fore action against trustee, see Greene. 
Easton, (1898) 74 Hun, 339*, s. o., 36 
K. y. Bupp, 658, As to pleading in 
. Hotioas against trustees for failing to 
file annual report under the New York 
statute, see Wilson Manufacturing Co. 
Hchwind, (N. Y. 8up. Ct. SpL Term, 
1898) 6 Misc. Rep. 305; Straus Sage, 


(N. Y. t‘ora. PI. Spl, Tom, 1^93) 5 
Misc. Rep. 353; Smith ^5. Sage, (N, Y, 
Super. Ct, vSpl. Term, 1893) 3 Misc. 
Rep. 257. 

‘‘IVIorey v. Ford, (1884) 33 Hun, 446. 

^ Kraft «, Ooykcmlall, (1884) 34 llun, 
385, citing Miller A White, 50 K Y. 
137; Stephens v. Fox, 83 N. Y. 317; 
Rorke v. Thomas, 50 N. Y. 565; Jones 
/). Barlow, 63 N. Y. 302-305. Dissent- 
ing opinion of Dvnibls, J., in Tyng 
0. Clarke, 9 Ilun, 374; Esmond k Bxil- 
laixl, 18 Hun, 07; affirmed in 70 JNT. Y, 
404; Whitney Arms Co. Barlow, 03 
N. Y, 63. As to judgment against 
corporation prior to .suit to <‘nforce 
personal liability of directors notbt*ing 
necessary, see Strauss o. Trotter, (Com. 
PL N. Y., 1894) 6 Misc. Rep. 77; s. o„ 
36 N. Y. Supp. 20. 
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g 246. What are and what are not debts ” for which 
liability under this statute may arise. — An unliquidated 
claim, arising out of a breach of contract of einplojmeut at the 
time of the failure of a mamifaeturing corporation to file the 
annual report required by the New York statute, is a debt within 
the meaning of the statute imposing a pers<;na] liability upon tlie 
trustees for all “ debts ’’ of a corporation which fails to file an 
annual rejiort.^ And in such an action, upon such a claim, the 
recovery of the holder of the claim will be limited to the amount 
of damages he may have recovered from the corporation.^ The 
holder of bonds issued by a manufacturing corporation, having 
knowledge that such bonds were diverted from the purpose for 
whicli they were intended and authorized, cannot enforce tlie 
liability of trustees for the amount of his Ijonds as a “debt’’ 
within the meaning of this statute.® A judgment for cobts, recov- 
ei'od against the corporation in an action for trespass brought by 
it, is such a “ debt within the meaning of the statute as tho 
trustees of the corporation will be liable for in case they fail to 
file tho required report.^ It seems, however, that in such a case it 
would be open to the trustees sued to show that the recovery of 

* Green u. Easton, (1893) 74 Hun, 8S9; to report. It may bo inferred that it 
s. 0., SO N y. Bupp. 553; citing New was the purpose of tlie lawmakei’s to 
Jersey Ins. Co. v. Meeker, 37 N. J. require this report to be made, pub- 
Law, 300, 301; Fmzer Tunis, 1 Bin. lished and filed for the information, 
254-263; Mill Dam Foundry v, Hovey, benefit and protection of existing 
21 Pick. 417, 4o4, 455. creditors of tho company not only, but 

® Green », Easton, (1898) 74 Hun, 829; of all persons who might therejafter en- 
s. 0 ., 26 N. Y. Supp. 563. ter into contract relations with it. It 

^ Kirkland Kille, (1885) 99 K. Y. may also have been the purpose of the 
390. lawmakers to require the report from 

‘‘Aliens). Clark, (1888) 108 N. Y. 269, every manufacturing corporation as a 
revg. 43 Hun, 377. Earl, J., said; check upon extravagance and misman- 
**This judgment clearly was one of agement of its affairs by its trustees, 
the debts which the company was by constantly keeping before them the 
bound to include among its ‘ existing reminder that at least once a year the 
dobls’ in the report which it was re- affairs of the company arc to be cx- 
quivod to make, file and publish within posed to the public view. It may also 
twenty days after the 1st day of Janu- be supposed that the reports wore re- 
ary, 1880, The section requires the tpiired so that information might be 
report to state the amount of all of its readily obtained by assessors for tho 
existing debts of every nature, and it purpose of taxation, and by other pub- 
is tho clear meaning of the section that lie cffleials%vho might have occasion to 
if such report be not made the trustees supervise the conduct of the corpora- 
shall be personally liable for all debts tion, or to proceed against it for any 
which the company was thus bound purpose whatever; and, therefore^ to 
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the costs iu tlie action M'as cither collusive or XraiicluJcnt. The 
debt created by the judgment would be proven by the production 
of the judgment, which would be at least facie evidence 

of its existence.^ There was a contention in this case before tlu^ 
New York Court of Appeals that the words in the clause of the 
statute, ^"and for all that shall be contracted for before such report 
shall be made,’^ limited the meaning of the words, deljts of the 
company then existing,''^ in the clause preceding it, to such debts 
of a corporation as are voluntarily contracted. The court held 
adversely to this contention, and said : The word ^contracted’ 
hero means the same as ‘ incurred/ and includes every debt for 
which the corporation becomes hound. There is no apparent 
reason for any discriniiuatiou as to the kind of debts, atul wo do 
not think any was intended.”^ Causes of action for breaches of 
contract, and causes incidentally arising or resulting from sindi 
breaches on the part of the corporation, are not ‘‘debts” within 
the meaning of thoae statutes making trustees liable for debts of 
corporations for not filing the required annual report.* Wliere a 
trustee of a corporation owes a debt against it, and assigns it to 
another absolutely for value, the assignee of sucli debt, on a 
default in making and filing a report under the New York stat- 
ute, subsequently occurring, may proceed against the trustees to 
recover the debt on their statutory personal liability, notwithstainh 
ing the assignor of the debt to him may have continued to be a 
trustee up to the time of the default.^ Where the existence of a 
eoq^oration, by the terms of its certificate, ends, and there is not 
at that time a debt iu favor of another against it, there can be no 
liability of dire(’tors for not filing an annual report, as required, 

make sure of the accomplishment of dependently of the judgment, hy say* 
these important purposes, the trustees ing: ‘*The reason upon which that 
arc made personally liable for all the dooision is based can have no applica- 
debts of the company, in case of the tion to u case like this, whore there was 
failure of the company within the time no liability on the part of the company 
specified to make the report.” to pay the costs antecedently or inde- 

^ Allen Clark, (18SS) 108 N. Y. pendently of the judgment,” 

309. The court distinguished Miller “Allen p. Clark, (1888) 108 N. Y, 
r. White, 60 N. Y, 187, where the judg- 260, 375. 

ment was upon a debt antecedently ex- ® Victory Webb Printing Co, p. 
isting, iu which case it was held that Beecher, (1881) 26 lliin, 48; citing Ovi- 
tho judgment was neither conclusive att a. Hughes, 41 Barb. 541; Whitney 
ViCirpriim fmU evidence of the debt. Arms Co. Barlow, 68 N, Y. 84. 
and that it was the duty of the plain- Cornell v. Roach, (1886) 101 N. Y. 
tiff to prove and establish his debt in- 378. 
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fur wliat Hiay, at a later date, by tlic terms of the contract witli 
file corporation, become a debt under that contract.^ Under tlie 
provision of the statute of New York that, for failure to file tlie 
annual report of the capital and indebtedness of any corporation, 
as therein prescribed, the trustees snail be liable for all debts of 
the corporation then existing, or contracted before such report 
l)e filed, the trustees cannot he subjected for an alleged liabfiity 
of the corporation accruing on an accommodation indorsement, 
which the corporation, under its cliarter, had no authority to make 
and was not hound hj? Trustees of a corporation, organized for 
manufacturing purposes under the statutes of Now York, cannot 
he subjo(*ted to an alleged liability of the corporation accruing oji 
an accommodation indorsement which, under its charter, it had no 
authonty to make, and which, consequently, did not hind it."* 
Wlicro the annual report required to be filed under the Now 
York statute before January twentieth has heen filed before tljo 
maturing of a note which has heen indorsed by a corporation for 
tlio accommodation of the maker, there will be no liability of the 
trustees growing out of the accommodation indorsement for the 
failure to file the report. This being a conditional liability, it was 
never incurred, and created no liability before it matured.'* A 
contract obligation to pay a singer employed for a specified time 
by the corporation at a specified salary, is a “ debt of the corpo- 
ration from the time the contract goes into effect, within the mean- 
ing of this statute, for which a director may become liable.® 

§ 247, A United States Supreme Court decision on this 
subject. — There was an al tempt in an action which came before 
the Supreme Court of the United States to recover of the tnistees 
of a corporation the amount of a judgment against the corpora- 
tion under 1 he provisions of the statute of the state of Now Fork, 

' Grold z’. Olyne, (1890) 58 Ilua, 419; ® National Park Bank ?>. Remsen, 

h, 0 ., 13 N. y. Supp. 531; aUlrraerlin (1890) 43 Ped. Rep. 226. 

Gold Clyne, (1892) 134 K. Y. 262; s. ^ 

c,, 31 N. JE. Rep. 980. For another il- *Witherow 81aylbnck, (1895) 11 
lustnition of circumstances as to the IVIisc. Rep. 626; s. c., 32 N, Y, Supp. 
debt, under which the trustees could 740. 

not be held liable, see Sherman u Slay- Brandt % Godwin, (1889) 3 N. Y. 

back, (1890) 58 Run, 255; s. c., 12 K, Supp. 807, 

Y. Supp, 291. Also, Chapman Corn- 
stock, (1800) 68 Hun, 325; s. c„ 11 K. 

Y. Supp. 920. 
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Avliercby trustees of corporations formed for manufacturing, 
milling, meclianieal or cliemical purposes are made liable for 
debts of tbe corporation on failure to file tbo reports of capital and 
of debts required by that section of the statute. Tbe Supreme 
(Jourt held that the provision of the statute xitidt^v which the lia- 
bility of the trustees, it was claimed, existed on account f)f a 
failure to file such a report, was ^icnal in its character, and that 
it must 1)0 construed with strictness as against those sought to be 
subjected to its liabilities ; and, upon this rule of construction, the 
judgment roll was not competent evidciico to establish a debt duo 
from tbe corporation to the plaintill ; further, it was held that 
a claini in tort against a cor])oration found under tliat statute, as 
ainendofl, was not a debt of tho corporation for which tlie trus- 
tees might become liable under tbo provisions of the statute 
above stated.^ 

^ (’liase i\ Curtis, (I8S5)113 U. B, 432; against the defendants, but that eV(Ty 
8, c,, 5 Hup. Ct, Hep. 554. Mr, Jus- fa<*t necessary to (‘StablisU thdr lia- 
tice Matthews, in the opinion, speak- hility must he affirmatively proved.^' 
ing for the court, said: “It is the Citing Garrison i*. Howe, 17 N, Y. 438; 
well-settled rule of decision, estab- Miller White, 00 N. Y. 137; "Whit- 
lished hy the Court of Appeals of New ney Arms Co. i>. Barlow, 63 N. Y. 62. 
York in numerous cases, that this sec- This rule of construclion in reference 
tion of the statute, to enforce which to this aud similar statutory provisions 
the present action was broufthi , is penal has been heretofore adopted and ap- 
in its cliuracter and must be construed plied by this court. Steam Engine 
with strictness as against those sought Co. i). Hubbard, 101 U, S. 188; Flash 
to he subjected to its liabilities.” Mcr- -s. Conn, 109 U. H. 371. In the case 
chants* Bank?’. Bliss, S3 N. Y, 412; last menlioncd, this court, following 
Wiles T, Suydain, 64 N. Y, 173; East- Ihc C’ourt of Appeals of New York in 
erly v. Barber, Co N. Y. 252; Knox v. the case of Wiles t. Suydam, 64 N, Y. 
Baldwin, SON. Y. 010; Vcoder Ba- 173, showed the distinct ion between the 
ker, 83 N, Y. 156; Pier George, 86 liability of stockholders for the debts 
N. y. 613; Stokes r. Stickney, 96 N. of the corporation, under a section of 
Y. 323. In the case last cited the ac- the same act, making them severally 
tion authorized by it was held to be individually liable for the debts ami 

delicto, and that it did not survive contracts of the company to an amount 
as against the personal representative equal to the amount of stock held hy 
of a trustee sought to be charged. In them respectively, until tho whole 
Bruce v, ?ktt, 80 N. Y. 379, it was amount of the capital stock fixed and 
said: " It is settled hy repeated dccis- limited by the company had been paid 
ions applicable to this case that the in, and the liability imposed upon the 
statute in question (Laws N, Y. 1848, trustees by the section now under dis- 
chap, 40, § 12) is penal and not to be cussion. It was held that the former 
extended hy construction; that in an wasaliabillty<^iWi^r^Ec#«, enforceable 
action to enforce a liability thereby beyond the jurisdiction of the state, 
created, nothing can he presumed and that the statute should he con- 
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§ 248. Statute of New Y ork — liability for creation of 
debts in excess of capital stock. — Uuder the New York 
statute making the trustees of manufactnriuig corporations who 
assent to the creation of an indehtedness exceeding the amount 
of the capital stock personally liahlc for the excess,^ the liability 


airued liherally in fnrtlierance of tlio 
remedy; that the latter was for the 
enforcement of a penalty, and subject 
to all rules applicable to actions upon 
statutes of that description. The 
distinction is illustrated and enforced 
in ITastings «. Drew, 76 "N". Y. 9, and 
♦Stephens Fox, 83 N. Y. 313. The 
present question involved hero was 
decidoil by the (’ourt of Appeals of 
New York in the case of Miller e. 
White, 00 N. Y. 137. In that ca'-e the 
couiplaint set forth the re(‘overy of a 
j ndgmciit against the company , but not 
the original cause of action against it 
on which the judgment was founded. 
The defendant moved for a digmissMl 
on this ground, which was refused, 
nud judgment was rendered in favor 
of the plaintifi on the production in 
evidence of the judgment roll. This 
was held to be erroneous on the ground 
that the judgment was not competent 
as evidence of any debt due from the 
eorpomtion, and that no action could 
be maintained thereon against the trus- 
tees under this section of tlie act. 
Judge Pbckiiam, delivering the 
unanimous opinion of the court , said: 
*‘lt will bo perceived that this is a 
highly penal act, extremely rigorous in 
its provisions. It is absolute that the 
trustees shall be liable for all the debts 
of the company, if the report be not 
made, no matter by whose default. 
If one of the trustees did all in his 
power to have it made, yet if the presi- 
dent, or a sufficient number of his co- 
trust(‘es to constitute a majority 
declined to sign it, or if the president 
and secretary declined to verify it by 
oath, the faithful trustee seems to be 
absolutely liable as well as those who 


refuse to do their duty.” It was ac- 
cordingly held “ that, as against these 
defendants, the judgment did not 
legally exist, as tlicy were neither par- 
ties nor privies to it. ^ * * ‘ It is 
not a judgment us to those defendants; 
no action could be maintained thereon 
against them, ^ ^ nor is the 

judgment priom facie cvidciico of the 
debt as against the defendants.* ” 
This doctrine was repented and reaf- 
drtiicd by (lie same enuri in Whitney 
Anus f\). i\ Barl{>w, 63 N. Y. 03-73. 
In Unit cn^'Clhc court said. “The debt 
must be proved by evidence competent 
aganist the defemluids. The facts 
U])on whU'h the debt is founded must 
be proved. The naked admissions of 
the corporation or judgment against, 
the corporation are not evidence 
against the trustees. They are ?'es 
infer alios «tf^^//but, when fticts are 
proved which establish the existence* 
of a debt again, st the corporation, the 
liability of the trustees for the debt 
follows upon the proof of the other 
facts upon which the liability is made 
by statute to depend.” The case of 
j^hller White, 60 N. Y. 137, has 
never bct‘n overruled nor questioned 
by the New York Court of Appeals. 
On the contrary, it has been repeatedly 
and expressly cited and approved, and 
either followed or distinguished from 
the case under decision in the follow- 
ing cases: Rorke ?>, Thomas, 56 N. Y, 
559-066; Hastings v. Drew, 76 N, Y. 
9-16; Stephens v. Fox, 83 N. Y. 313- 
317; Knox Baldwin, 80 N, Y. 610- 
613; Bruce Platt, 80 N, Y. 379- 
881. 

^ Laws N. Y. 1848, chap* 40, § 33. 
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is one of contract and not of penal lialnlity.^ And the trustee- 
assenting to the creation of indebtedness exceeding the <*apiiiil 
stoch will be personally and individually liable for siudi excess U* 
the creditors of tlie eorjioration to whom such excess may he 
owing.^ In a ca,sel)cfore the Supreme Ooini: of New York tin* 


^Patterson Hobinson, (IbbS) 37 
Hun, 341. Landon, J., for tbo court 
sftiU; “Tile assenting truf*t(*(‘, know- 
ing that the indL*hto(lncss of the com- 
pany Inis reached at least an amouiil 
equal to the capital stock, coiiciirb 
with the eoinpany in ooutnictiiig fur- 
i her iudt^ht edness, lie knows that t he 
statiito, in case he assents, makes him 
also liahle. He gives his consent und 
tlicrehy, under the statute, i)lcdg(*s 
his liubility. The statnli* says to the 
assenting trustee, ‘ you may contract 
as many debts as you dioose to be- 
come liable for,’ It was insisted tlmt 
the language of section 13 of the act 
wtis similar to that of section 23, au<l, 
as the liability under the former was, 
by settled law, a peual one, the same 
must bo true under the latt er, ” Refer- 
ring to section 13, which makes trus- 
tees Ihiijle for declaring dividends, the 
payment of which would make the 
corporation insolvent, it was said : 
“The section seeks to deter the 
trustee from despoiling the company 
to the profit of the stockholder and to 
the ruin of the creditors, Biieh a 
wrong has no connection with the con- 
tracting of the debt, but imperils its 
payment and the liability affixed upon 
the offending trustee may well be 
called a penalty. There is no such 
flagitiousnoss in the act of assenting to 
an excess of indebtednesH over the 
amount of the capital slock. It may 
be wise and right; at any rate the in- 
tent may be honest. Why affix a 
penalty upon performance of a good 
act ? Such is not the policy of the 
law. It may lead to reckless specula- 
tion, but speculation is no offense, and 
the statute prudently tempers the 


venture for gain by making thcii‘5&unl-> 
ing trubtee a partner with the c‘Oin- 
pany in the risk of lo.ss, or, iiioie iic- 
ciiratcly, in linhility to such creditor. 
And, if this view be correct, tin* 
creditor for th<‘ <*xccss eunuot he de- 
prived of bis recourse to the nssculiiig 
trustee by any cleercahc in the uggrt*- 
gdte indebtedness of the comi>any, or 
otherwise than by bis own consent, or 
by payment to him.” 

* ‘‘'Ibid.; afllrming, uiul realQnning on 
a rehearing, Patterson p, Robinson, 
(18^5) 33 Ilun, 322. The court dis- 
guished Horn or v, Henning, 03 U. 8 
228; jMerchaiits' Bank of Newbury port 
0 . Stevenson, 10 Gray, 232; Anderson 
®. Speers, 21 Hun, 568. In Patterson 
ih Robinson, (1885) 36 lluu, (>22, tlvc 
court reasoned well to this conolUfoion, 
and cited as in harmony with th(‘ir 
views AYiles d, Suydiim, 64 N. Y. 113; 
(toing i'. iMcOiillogh, 1 N. Y, 41; 
Story Purman, 25 N. Y'. 223, and 
Veeder v. Mudgett, 95 N. Y, 295. In 
lYitterson v, Robinson, (1885) 37 Hun, 
341, they said of their argument in the 
case supra : “We saw that this excess 
of indebtedness was clue by the con- 
tract of the company, and, without re- 
gard to the statute, indeed wholly in- 
dependent of the statute, to the 
creditors to wdiom the contra et of the 
company made it due. We feed that 
no statute could deprive such creditor 
of his contract mjgagimu'ut with the, 
company. Ruch being the contmcl 
relation between the cumpuny and 
such creditor, we thought that when 
the statute stepped in and added to 
the contract liability of the company 
for such excess of indebtedness the 
personal and individual liability of the 
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qnestion was whether or not a director of a corporation organized 
under the statute^ was liable for a debt of the corporation. Section 
18 of that statute requires the filing of an aiimml report stating 
the amount of capital, the proportion actually pai<l in, etc., aiul 
provides that the report shall be signed ^^by the president and a 
majority of the directors, and shall be verified by oath of the 
president or secretary of such corporation and filed in the office 
of the secretary of state; and, if such corporation shall fail so to 
do, all the directors thereof shall he jointly and severally liable 
for all the debts of the corporation tlien existing, and for all that 
shall he contracted before such rG})Oi‘t shall be made.” Section 
21 declares that “if any certificate or report matle, or public 
notice given, by an officer of any such corporation shall ho false 
in any material representation, all the officers who have signed 
the same shall be jointly and severally liable for all the debts of 
the corporation contracted while they arc officers tliei’oof.” A 
majority of the court hold that a director was an “ officer” within 
tlie meaning of this last section, and would l>e lialde under it 
where he had signed a report winch was false in a material 
representation.^ A trustee not assenting to the creation of an 
indebtedness in excess of the capital stock of a corporation, his 
subsequent failure to dissent, when informed of the fact, would 
not he equivalent to the assent required by this statute.^ In a 
ea^e before the Supreme Court of New York, where it was not 
shown that either of two of the trustees of the corporation dur- 
ing the time in which there was incurred an indohtedness in 
(sxcess of the capital stock of the corporation, ever attended any 
of the meetings of the trustees, or were consulted with refci’cnce 

trustees assenting thereto, it added it confidence in this conalructiou, be- 
to the liability of the company where cause of our opinion that section 23, 
Unit liability was placed, namely, to unlilve some other sections of the act, 
the creditors to whom the company did not impose this persemul liability 
was liable for it. We saw no language as a penalty for wrong done or duty 
in the statute at variance with such a omitted, but as the terms upon which 
coiHt ruction, certainly none which such excess of mdcbtediiess might, 
s(*enicd to imply that the liability of with safety to the creditors, he per- 
th(j assenting trustees for such excess mitted to the company/* 
of indebtedness should be diverted ^ Law^s N. T. 1875, chap. 611. 
from the creditors to whom the com- ®Torbett r. Eaton, (1888) 40 Hun, 
imnyowed such excess, and be devoted 209; s. c., 1 N. Y. Supp. 614. 
to, or conferred upon, or shared among ® Patterson v, Robinson, (1885)36 
the creditors to whom the company Hun, 622. 
did not owe it. And we had the more 
61 
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to the management of its business, or participated in its affairs, 
except to sign its animal reports, and tlien only upon tlieir faitli 
in the assertions of a co4rnstce that they vrcro correct, the court 
held that no such assent on their 2 )art was shown as was required 
to make them liable uiidor the statute,^ All the directors who 
are liable must be made parties to an action brought by a creditor 
of a corporation to enforce the individual liability imposed by tlu^ 
statute of New York upon the directors of a corporation by 
whom au indebtedness exceeding the amouui of its capital stock 
is created, such liability being joint and nol seve.ral." In deter- 
mining the amount of the liabilities of a corporation, to ascertain 
whether or not tliey exceed the amount of the caj)Ual stock, a 
judgment recovered against the corporation by one of its directors 
for money advanced l>y him to it, which judgment may have 
been subsequently assigned by him to a third person, cannot bo 
treated as one of such liabilities.® 

§249. Liability for incurring indebtedness in excess or 
capital stock — Illinois statute. In an action against dircctoi’s 
of a corporation by the holder of notes ()f the corporation whicli 
had been issued under tlieir directorate, based upon their liability 
for incurring such iudebiedness in excess of the limit, as con- 
tended, ini])osed by the folltnving section of the statute of Illinois, 
to wit: If the indobtednoss of any stock corporation shall 
exceed the amount of its capital stock, the directors and officers 
<)£ sucli corporation assenting tliereto shall he perboually and 
individnally liable for sncli excess to the creditors of such cor- 
]ioratiou,” upon the question whothov the facts stated in the bill 
brought the cause of action witliin the bar of the Statute of 
Limitations, the contention of the directors was that their liability, 
if any existed, was for a statutory penalty. The Supreme Ooiirt 
of Illinois held that the liability was not for a statutory ])onalty, 
and that flie Statute of Limitations was not a bar to a recovery 

Ubid. As to what is a properly iSl Wright Co., (1891) Cl IIuu, 619; s, 
stated cause of action against directors c., 15 K. Y. Supp. ^78. 
under the statute of New York (X/aws **Mo01ave Thoinjmon, (1885) 30 
N. Y. 1875, chap. Oil, § 32), wliicli Hun, 365. 

imposes a personal liability for an ®Ibid.; citing following: Bobinson 
excess of indebtedness, in caisc the in* v, Thompson, 20 N. Y. Wkly. Dig. 
tlebtedness of the corporation shall i\t 667; Easterly Barber, 06 N. Y. 255; 
any time exceed the amount of its Knox r. Baldwin, 80 N. Y, 610. 
capital stock, see Loveland r, Doran 
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by the creditors of these directors.^ The same court, in a com- 
paratively recent case have construed this statute, and said : “ The 
liability is created only where the indebtedness of the corporation 
exceeds the amount of the capital stock, and is imposed only upon 
the directors and officers assenting to such excess of indebtedness. 
This plainly means assenting to its creation. Manifestly, a recog- 
nition of the indebtedness by the directors after it has been so 
contracted as to become binding upon the corporation, should not 


‘ Woolverton ®. Taylor, (1890) 133 
111.197. it was said: **In 

the absence of statutory prohibition it 
is not unlawful for the ollicers of a 
corporation to contract debts in cxces.s 
of its capital stock. Unless restricted 
by statute, corporations, as individ- 
uals, may contract debts to the full 
extent of their credit, without refer- 
ence to the amount of their capital 
stock. Neither is it, under all circum- 
stances, bad management in a corpo- 
ration to contract debts in excess of the 
amount of its capital stock. Its assets 
may bo of such value as to give it 
credit, and wanunt tlie incurring of 
liabilities far beyond that amount. 
While statutes in some states, by dif- 
ferent forms of language, limit the 
right of such officers to contract in- 
debtedness beyond prescribed limits, 
in others no restriction whatever has 
been enacted, and in many of those in 
which a limit is prescribed the indebt- 
edness which maybe contracted is not 
limited by tlie amount of capital slock, 
but may equal twice or three times 
that amount. If, therefore, such en- 
actments are to be understood as indi- 
cating that it is deemed unwise to allow 
corporations to incur liabilities beyond 
a prescribed limit, it must be admitted 
that the sentiment is by no means bar- 
monious as to where the limit should he 
placed. These statutes do not, there- 
fore, indicate, as contended by counsel 
for appellees, that legislatures have 
considered it bad management in the 
affairs of a corporation to contract 


debts beyond the amount of its capital 
stock. [The quoted sectionj of our 
statute does not prohibit the contract- 
ing of indebtedness in excess of capital 
stock; neither does it in terms inflict a 
penalty for so doing. Therefore, a 
pi'ohihition cannot bo implied, and to 
say, as counsel insist should he done, 
that the assenting is made unlawful by 
the infliction of a penalty, is to assume 
the very question controverted. While 
it is true that statutes of other states 
making officers of corporations indi- 
vidually liable for contmeting debts 
beyond a prescribed limit have been 
held to he penal, the language of those 
statutes will bo found materially dif- 
ferent from ours, and so far as we have 
been able to ascertain expressly pro- 
hibit the incurring of liabilities beyond 
certain limits fixed. In Ilornor el al. 
A Ileumng etal., 93 U. S. 338, the Su- 
preme Court of the United States, in 
passing upon an act of congress regu- 
lating coTpora.iion.s in the District of 
Columbia, the language of which is 
almost identical with that of our stat- 
ute, it was hold that the act was not 
penal, for reasons which we think un- 
answerable. We followed that decis- 
ion in Low D. Buchanan, 94 III. 76, in 
holding that the liability created by 
■[our statute] could only be enforced in 
chancery, and this is, in effect, decid- 
ing that the action is not for the recov- 
ery of a penalty, ‘ It is a univeraal 
rule in equity never to enforce cither a 
penalty or a forfeiture. * 3 Story’s Bq. 
Jur. % 1319; Quccnau v. Palmer, 117 
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have the effect of charging them mth this statutory liability. 
After the iudehtedaess has been created l)y such agents and in 
such manner as to constitute it a valid obligation of the corpora- 
tion, it becomes the duty of the directors to recogiiisse its validity, 
and, so far as in their power, provide for its payment. *'•* * 
Such assent of [directors] could only he given by hoino alHnuative 
voluntary act on their part, or at least some active participation 
or co-operation in the particular transa<*tioii out of which that 
indebtedness arubc.”^ In a case where it wa^ sought to enforce 


ni. 619. In Mortiwetz on Corporations 
( Vol. S, § 908) it is said: ' It is not 
always quite clear wliat the couils 
mean 1o express hy saying that stat> 
utes of this character arc pcmil, and 
that they impose upon the directors a 
penal liahility , Tho liability of direct- 
ors under such a statute is undoubt edly 
not tho result of a contitict between 
the directors and the creditors of the 
corporation; but th^t is evidently not 
what the courts mean to express. The 
liability of directors to creditors for a 
tori, or a misapplication of corporate 
funds, or a breach of trust, does not 
arise out of contract; yet the courts 
would certainly not call this a penal 
liability, or refuse to enforce it because 
it arose under the hiws of a foreign 
fata te. Kor is the liability of tho direct- 
ors under these statutes prml, in tho 
sense in which the word penal is used 
in common law. It is not a pcntiliy or 
fine imposed by the slate for the in- 
fraction of public law Tho liability 
of the directors is, both in form and 
substance, a private obligation, simi- 
lar in many respects to that of sure- 
ties. It is imposed by the legislature 
partly for tho purpose of inducing the 
directors to do their prescribed dxities, 
and partly for the purpose of securing 
the company’s creditors from losses 
caused by those who have control over 
the company’s funds. The statutes 
imposing this liability establish a now- 
rule of private right, a rule which, al- 
though unknown to tho common law, 


may bo foundtal on bound principles of 
justh'C und expediency.’ In iNciil ?\ 
Briggs, 10 (la, 104, it is direr tly hehl 
that a provision in the chartru* of a 
corporation prohllnling the contracting 
of debts in excess of three times the 
amount of the capital stock paid in is 
not penal within the statute of that 
state limiting the bringing of penal 
actions to a period of six months,” 

’ Lewis D. Montgomery, (1893) 145 
III 30; a c., 33 N. B. Kep. 880. The 
couit, in its opinion, rccitcfa the facts 
jis to meetings of the board, tin* incur- 
ring of certain debts, summing 
tip with a statement that they found 
no evidence except that fiirnish(‘d hy 
the record of tho proceedings of tho 
bo ml which tended “to charge the 
directors, with the exception of [one 
who managed the Inisincos], with any 
direct or personal agency in the incur- 
ring or conliactiug of the corporate in- 
fk'ht (‘dness. Except so far as they aef e< i 
ofiicully at the meetings of the board 
they are not sho^^n to have person.illy 
taken any part iu the cor pond c l>usi- 
nes3. It is not shown that they ptT 
sonally entered into any contracts, 
made any purchases, transacted any 
bu.siness or in any way inf orfen‘d with 
the corporate dealings. The evidence 
is clear that [this managing director], 
during all the time the eorponition wtis 
doing hu&iness, was in fact its general 
financial manager, and had (*omplete 
and unquestioned control of its busi- 
ness affairs. Purchases and sales were 
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tlie statutory liability of directors and officers of a nianufactiiring 
corporation for the excess of indebtedness incurred beyond tlio 
capital stoulc of the corporation, it was held by the Supreme 
Court of Illinois that advances by a factor to a manufacturing 
corpoi^ation of a part of tlie invoice price of goods, under a con- 
tract that the former is to reimburse himself from the proceeds 
of the goods when sold, did not create any substantial liability or 


made and indebtedness incurred by 
him at his discretion. The directors, 
having full coniideiicc in him, and 
recognizing the x>r(‘poiidoratmg influ- 
ence to whirh the ownership of three- 
fourths of tlie stock of the corporation 
seemt*d to entitle him, allowed him to 
manage the business substantially us 
he pleased, and failed to keep them- 
selves inft)rmed as to the financial situ- 
ation. That in all this they were 
grossly recreant to their legal duties as 
directors and otRcers of the cori)ora- 
tion goes without saying. But whether 
they thereby incurred the statutory 
liability for the debts of the corpora- 
tion in excess of the amount of the 
capital stock iiresents quite another 
question. The provisions of the stat- 
ute are as follow*;: ' If the indebted- 
ness of any stock corporation shall 
exceed the amount of its capital stock 
the directors and ofilcers of such cor- 
Ijoraiion assenting thereto shall be per- 
sonally and indi^idn^llly liable for such 
excess to the creditors of such corpo- 
ration,' It should be observed that the 
statutory liability is not predicated 
upon the negligence of the directors or 
ofSecra in the discharge of their ofScial 
duties, but upon the i^act of their hav- 
ing * assented' to the indebtedness 
which constitutes the excess over the 
amount of the capital stock. The con- 
tention of the complainants seems to 
bo that as the board of directors is the 
governing body of the corpouition, 
their constituting [one of their num- 
ber] its general financial agent, cither 
by appointment oy by sufferance, made 
him their agent so ns to warrant an 


application to them of the maxim 
reapo/uleat i^vpiriov^ and to make his 
actsund assent the acts and assent of 
the directors. This position is clearly 
untenable. The directors, though the 
governing body of the corporation, are 
only its officei’s and agents, and any 
subordinate agent appointed by them 
or acting by virtue of their sulTerance 
or recognition, does not thereby be- 
come their agent biit the agent of the 
corporalion. llis acts are the acts of 
the corporation so as to Tiiakc it liable 
for debts or obligations incurred by 
him on its hebnlf, but they are not the 
acts of the directors unless commanded 
or authorized by them. The fact that 
the directors might have interfered to 
prevent [this manager] from running 
the corpomtion in debt beyond the 
amount of its capital slock, or that 
they failed in other respects to perfonn 
their appropriate functions, may be 
charged against them ns negligence, 
but it fails to establish their assent to 
the indebtedness thus contracted. In 
Woolvei-ton Taylor, 13;^ 111. 197, the 
statute sought to he invoked here was 
under consideration, and we there held 
that while the liability imposed is not 
penal but contractual, it is like that of 
a surety, and, therefore, stndii jaris. 
This being the case, the statute should 
receive a construction in consonance 
with the nature of the obligation irn* 
posed. The words employed should 
be interpreted according to their plain 
and obvious meaning, and shoiild not 
be extended by construction so as to 
embrace cases not clearly within the 
terms of the statute. The liability is 
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indebtedness against tlie corporation while the goods are in the 
hands of the factor and before their order, witliin the meaning of 
the statute of Illinois relating to such liability of directors and 
officers of corporations ; also, that the fixing of the salary of the 
Buperintendent of the corporation and that of the secretary, in 
the absence of other proof, was not sufficiont to show that any 
corporate debt was thereby incurred, as it would bo presumed that 
such salaries were paid as they accrued. Furtlior, it was hehl tliat 
to show the incurring of an indebtedness of a corporation in excess 
of its capital stock, it was not suflicient to show that various 
expenditures were ordered or authorized by theboard of directors, 
when, so far as it appeared, sucli expenditures may have Ijeou 
met at the time by cash payments. It nmst bo shown that sucli 
expenditures resulted in indebtedness, or formed i)art of the 
indebtedness in excess of the capital stock.^ 

§ 250. United States Supreme Court decision on a similar' 
statute — the proper action in such a case. — An action at 
law was brought by a creditor of a savings bank in tlie District 
of Oolumbia against the trustees of the bank upon a lialnlity as 
alleged incurred by a violation of the following section of the act 
<.)f congress under which it was organized, to wit: the 

indebtedness of any company oi’ganized under this act shall at 
any time exceed the amount of its capital stock, the trustees of 
such company assenting thereto shall be personally and individu- 
ally liable for such excess to the creditors of the company.” The 
Supremo Court of the United States affirmed the sustaining of a 
demurrer by tlie lower court to this action, holding that an action 
at law could not be sustained by one creditor among many for 
the liability thus created, or for any pai’t of it, hut that the 
remedy is in equity.’* 

created only ivhere the indebtedness oX tlio indebtedness has been created by 
the corporation exceeds the amoniit of such agents, and in such manner as to 
the capital stock, and is imposed only coustiiuto it a valid obligation of the 
upon the directors and officers assent- corporation, it becomes the duty of the 
ing to such excess of indebtedness, directors to recognize its validity, and, 
Ti'his plainly moans assenting to its ere- so far as is in their power, provide for 
ntion. htanifestly, a recognition of the its payment.” 
indebtedness by the directors after it » Lewds v. Montgomery, (1893) U.'S 
has been so contracted as to become 111. 30. 

binding upon the corporation, should ® Ilomor Henning, (1876) 93 U. S. 
not have the effect of charging them 228. Mr. Justice MuiTjak, speaking 
with this statutory liability. After for the court, said; ** We arc of opinion 
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§251. New York Statute — liability for false statements 
in certificates, etc., filed. — It is entirely immaterial Avliether 
the creditor of the corporation relics upon the certificate filed by 
the officers or not. As long as the trustee knows tlie certificate 
to be false, and the debt is thereafter contracted wliile ho is an 
officer of the company, it comes within the provisions of the stat- 
ute making the trustees liable on account of the false statement 
in tlio certificate.' The plaintiff in such action.^ must establish that 
the certificate filed was in point of fact false, and that the trus- 
tees signed it with knowledge of its falsity.- Ilenowal notes 
given after the filing by the officers of a corporation of a false 
<iertificafcG that all of its capital stock had he<*ii paid in for a debt 
contracted by the corporation before the filing of the eertifi(*ate 
is a “ debt within the meaning of the statute making directors 
and officers liable for the debts of the (corporation.*'' A director 
cannot defend an action to make him liable for signing an annual 
report false in any material particular upon the ground that he 
was also a creditor of the corporation.' Tim constitutionality of 

that the fair niifl retisoiiablo construe number and nuiiios of tlio creditors, 
tion of the act is thatthj? trustees who the amount of their sevcual debts, to 
assent lo an increase of the indebted- determine the sum to be recovered of 
ness of the corporation l^eyoiid its the trustees and aijportioned among* 
<*apital stock are to be held guilty of a the creditors in a maimer which the 
violation of their trust; that congress trial by jury and the rigid rules of 
intended that so far as this excess of common-law proceedings render itu- 
indebtedness over capital stock was possible. This course avoids the in- 
neocssary, they should make good the justice of many suits against defend- 
debts of the creditors who had been ants for the same liability, and the 
the sufferers by their breach of trust; greater Injustice of permitting one 
that this liability constitutes a fund creditor to absorb all or a very un- 
for the bc^nefit of all the creditors who ccpuil portion of the sum for which 
are entitled to share in it, in proper- the trustees are liable, and it adjusts 
lion to the amount of their debts, so the rights of all concerned on the 
far as it may be necessary to pny their equitable principles which lie at the 
debts. Th(j remedy fc^r this violation foundation of the statute.’* 
of duty as trustees is in its nature ' Ferguson t . Gill, (1893) 64 Hun, 
appropriate to a court of chancery. 284; s. <?,, 10 N, Y. 8upp. 149. 

The powers and instinimentalities of “Ibid, 
that court enable it to ascertain the ®lbid, 

excess of the indebtedness over the ^ Richards Crocker, (N. Y . City 
capital stock, the amount of this (Jourt, li^pl. T. 1887) 10 Abb. N. 0. 
which each trustee may luivc assented 7S. Judge li.vPVLiiO in Pier Han- 
to, aud the extent to which the funds more, 86 N. Y. 101, says of the pur- 
of the corporatiou may he i*esorted to pose of this statute: The purpose 
for the i)oyment of the debts; also the for which the annual reports are re- 
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the New York fatatute lias been snstidned by the Court of 
Appeals.* Ill actions against directoi’s under tbis statute it is not 
necessary to show knowledge on llie part of tbo officer at tko time 
of signing; proof tliat the writing is untrue “in any inaterial 
representation” would bo sufficient.® Tbe rule governing tbe 
fiction of a jury in sneli a ease is that tliey arc not rcipiired to 
give the <lefendant.s the bciiuiit of any reasonable doubt in the 


quired to b(* piiblislied iR that the pul> 
lie majr be eorre(‘tly informed of t he 
dnancitLl condition and resonr(*es of 
their companies in order that they may 
judge of the credit to which they are 
ontiUed.” In AYalton r tiodwin, 58 
llun, 01, J\Ir. Justice IXvnielr used 
IMa language. ‘*Tiie report has evi- 
dently been required as information to 
the public concerning the financial 
condition and responsibility of the 
corporation. Tbis information is in- 
tended as a security to persons dealing 
with the company. And whatever 
would materially affect their judg- 
ment in their d(*alings should be re- 
garded as a maleiuil representation in 
the report itself, Rut if a report 
jirovcs to >){» untiutliful in repregonta- 
tions wdiich w ould have no effect 
w'liatevur upon the judgment or con- 
duct of persons dealing with the cor 
])oration, such represeiituliona could 
not be consistently held to bo imiteriul. 
And it must be by this cntPiiou that 
the question of the liability ol the per- 
sons signing the report should be de- 
termined, for if it contains untruthful 
statem<‘nts and those .statements ap- 
pear to be so entirely unimportant 
that they would not affect, in the least 
degree, the credit of the company or 
the conduct of persons dealing with it, 
then they cannot legally he held io be 
material misreproseiilations After 
quoting the above iu Torbett r. God- 
win, (1891) 62 Hun, 407, 411, h („ 17 
H. T. Supp. 46; 2T Abb. i\ 444, 
Barbe^tt, J., as to the construction to 
be given to tbe section imposing Jiu- 


hility upon officers for certificates, etc , 
“ false in any material representation, 
has said: “ The constriiethm • ^ 

should, if possible, ])c in luirinony 
with its object and purpose us thus 
defined. That will b(® uceomi>lisb(Ml 
by confining tbe liability tb cases 
wiieis* credit muj^ poi>slhlj/ have been 
itiven to the corporation upon the fuitli 
of tin* report. Iu otheirwords, to deht4 
contracted after it is filed. This gives 
force also to tbe Avord ‘representa- 
tions ’ ns UiSed in the section. That 
section does not read false in any 
materinl ‘statement * or material ‘ fact,’ 
but falscdn ally inaterial ‘ representa- 
tion,' Representatiou implies an ob- 
ject addressed. Hepresentationa tfj 
whom, then ? Plainly to any one who 
conteiuplales trusting the company 
tlieiv’aftcr. xVrul this view is rein- 
forced by the fact that the false rep- 
rescnlution wiiich creates liability is 
not limited by the section io a certifi- 
cate or report, but may be embodied in 
any 7mhUc uotioe given by the officers 
of thctcompany. Shall it be said then 
that for any negligent or inadvertent 
publication Ibe officers of the com- 
pany are to be mulcted, not only tor 
the possible consequences of such 
publication, but for debts contracted 
before it w’as thought of?” The re- 
Acrhal of tbe judgment against the 
directors on this case negatives this 
query. 

> Huntington a. Attrill, (1890) IIK 
N. Y. 665; 8, c., 36 N. E. Rep, 544. 

® Ibid, 
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seiihG applicable to criminals. Tliej may be governed in reach- 
ing a satisfactory result by tlie fair ])ro]ioiiderance of evidenced 
The false representation alleged in this case was that the direct- 
ors had represented in their report that the whole capital stock, 
$700,000, had been paid in. Tlie whole stock was issued to one 
individual, one of the defendants here, for a tract of land upon 
the seashore. It became necessary, therefore, in the progress of 
the case for the jury to consider what was the “fair value ’’ <jf 
this property when considered in cunnoction with the provision 
of the biatute which prohibits the isbuiiig of stock of a corpora- 
tion organized inider ii except for “ properly actually received 
for the use and legitimate purpose of said corporation at its fair 
value.” “ Fair value” in this connection the Court of Appeals 
of !New York iield to be that which the properlj^ had at the time 
of sale ; that it w'as not dependent u]K)n the subsequent snccchh 
or failure of the in vehlinent, further than that result may have been 
legitimately within evidential couteinplation at the time of the sale 
in view of the uses for which it may liavo had available advantages 
within itself.^ As bearing upon the real value of this property 
for which the stock was issued to so large an amount it was held 
not ti> have been error to allow tlie plaintiff to prove on the ques- 
tion of value that the land purchased, with extensive improve- 
ments tliereon, was afterwards sold at judicial sale for $1 75,000 J 
In an action of anotlier creditor against these same defendants 
upon their liability under the statute for having made a false 
htatemeut in their ceriiticate which they had tiled, the Court of 
Appeals sustained the action of the trial judge in refusing to 
accept a verdict of the jury for an amount Jess tlmu the whole 
amount of hia debt and directing a verdict for the latter amount 
on the ground that having found that the plaintiff was entitled to 
a recovery, that being a matter of fact for tlie jury, the measure 
of damages was the amoimt of the debt and this he was entitled 
to recover.* Wliere the liability of a trustee or director under 
the statute for making a false certificate has reference to an over- 
valuation of property taken by the corpox’ation from its stock- 
holders, the statute would not be violated in respect to the issuing 
of stock in payment for property unless such persons in bad faith 


1 Ibid. 
» Ibid. 
» Ibid. 


63 


4 Hatch r. Attriil, (1890) 118 N. Y. 
388; a c., 23 N. E. Rep. 549. 
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put a fictitious value upon tlieir property for tlie purpose of evad- 
ing tlie statute and dcfratiding others. If done, and the trustoi^ 
knew of it, lie would l)c liahle.^ The rule that to sustain an 
action for fraud founded upon ro])reRentatioiis made by oin^ 
charged witli fraud, it must be made to apiiear that lie believed, 
or had reason to believe, at the time he made tlieiii, tliat tlie rep- 
resentations were false, or that, without knowledge, he a'^.humed 
or intended to convey the impression that lie had aetuul knowl- 
edge of tlieir truth, and that the injured ])arty relied upon them 
to his injury, is applicable to the ease of representations made 
by a director of a corporation, in the form of publLshod htate 
ments and reports, as to its financial condition. Kmiwlcdge of 
all the affairs of the corporation cannot bo imputed him for 
the purpose of charging him with fraud.'* In a case lirouglit by 
one who alleged that he had been led to loan a large sum of 
money to a corporation by the false and fraudulent represeuta- 
tiouB of its trustees as to its capital stock having been paid in, 
etc., in a report, there was a judgment against all the trustees. 
On the appeal it was held by the court that the facts that tlie 
name of one of these defendants was published as a trustee of 
the corporation and that a certificate of stock was issued to him 
were not sufficient to authorize a verdict against him for the fraud 
perpetrated by other trustees and agenth of the corporation,^ 
The mere fact of being a director and stockholder is not suffleiont 
j)c?^ se to hold one so situated liable for the frauds and misrepre- 
sentations of the active managers of a corporation. They are 
the agents of the corporation, not of the directors, m individuals^ 
and have no power 1o bind the latter by their statements. Some 
knowledge and pailieipation in the act claimed to be fraudulent 
must bo brought borne to the person charged. It is only •where 
a director lends his name and influence to promote a fraud upon 
the community, or is guilty of some violation of law or other 
misiaanagement that he is personally liable.^ 

§ 252. niustrabious. — A statement in such a report that cer- 
tain persons are stockholders in the corporation, and that the 

^TanVleet®. Jones, (1894) 7G TTun, ^Arthur v. Griswold, (1874) 55 N. 
840; s. 0 ., 26 N. T. Supp, 10H6. Y. 400. 

* Wakeman Dailey, (1872) 51 N. * Ibid. 

Y. 27; a 0 ., 10 Am, Rep. 561, affirm- 
ing 44 Barb. 498. 
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amount of their stock has been already paid, when in fact sucli 
persons are not stockholders at all, woliid be “ false in a material 
representation.”^ That defendant signed such report in good 
faith under the advice of counsel, and that he believed the state- 
ment made in it to be true would be no defense against his statu- 
lorj liability under this statute.® It appeared in a New York 
case that one who was named in the annual report mado hy the 
corporation under the requirements of the statute as one cjf the 
stockholders was not and never had been tlie owner of stock in 
the corporation ; that a certificate for ten shares of stock, ainoiint- 
iug to the sum of $1,000, had been sent to him, which he had 
refused to accept and had returned, and that this amount, as well 
as an additional sum of $1,000, for which there was no founda- 
tion whatever, was included in the amount of the capital stock of 
the corporation stated in the report to have been paid in. The 
otlier stock paid in was stated at $148,000. The Supreme Court 
in General Term held that, in view of the fact tliat the jury might 
have found tliat $146,600 of the capital stock of the corporation 
had been paid in, this error to the extent only of $2,000 did not 
make the report “false iu any material representation.”® In a 
case before the New York Court of Appeals, brought by a 
creditor against a trustee of a corporation to enforce the liability 
of the latter under the New York statutes for making a state- 
ment in the annual report that the capital stock of $2,000,000 
had been paid up in full, on the ground that the statement was 
false to the knowledge of the signers, it appeared that the stock 
of the corporation was issued to one, in payment for certain iron 
mining property, then undeveloped, which property he had pur- 
chased of a corporation of which the trustee sued was a stock- 
holder, and the latter received from him $10,000 of the stock of 
the new corporation to enable him to act as trustee. The vendor 
of the property sold to the corporation surrendered to the new 
corporation 1,000 sliares of the stock, which was pledged, witli 

‘ Brandt God-win, (City Court N. upon the tmiisactioua or d(^aling^ of 
Y., Spl. Term, 1889) 3 N. Y. Supp, creditors with the corporation And 
807. tor that reason these stateuientb could 

2 Ibid, not he assumed to he, as they appear 

® Walton V, Godwin, (1890) 58 llun, to have been in thecliarjire of the court, 
87; 8 . c., 1^ N. y. Supp. 430. Dan- materially false statements rendering 
JBLB, J., Siiid: *'This slight discrep- the officers who signed the report 
ancy or difference in so large an liable for its debts.” 
amount would have no effect whatever 
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ftTOjOOO of the bonds of the corporation, to secure a loan of 
$85,000, and gave 500 sliares of tlie stock as a coiumisbion to tlu^ 
officer who negotiated the loan. The property which was sold 
by this vendor to the now corporation for $1,000,000 of the stock 
of the new corporation and $300,000 of its hornlh, and the con- 
sideration for which was expressed in his deed to the new corpo- 
tioii as $600,000, proved to he worth not over $00,000. The 
trustee sued had knowledge, it was hliowii, of all these facts. Tlie 
Court of Appeals held that the facts justified a finding that this 
trustee signed the report iii had faith, knowing it tube false.^ In 
an action against trustees of a nianufactnring corporation to 
enforce the liability imposed by the statutes of Kew York® for 
making a false report, where the falsity alleged was solely in the 
statement that the capital stock had been paid in full, wdthout 
stating that all or a portion of it was paid for in property as 
reciuircd by a later statute,® the New York Court of Appeals 
declared this rule to he applicable, to wit : To charge the officer 
^vitlI the 'severe i>enalty imposed foi* signing a false report, know- 
ing it to be false, some fact or circumstance must be shown indi- 
cating that it was made in bad faith, willfully, or for some fraudu- 
lent purpose, and not ignorantly or inadvertently, and this is a 
tpjostion of fact which must be passed upon before the liability 
can be adjudged.^ FiNon, J., further said : “ But the necessity 
of such proof of a willful and fraudulent pui'poso we confined to 
a case where the sole falsity of the report originated in our eon- 
strnetion of its import, as meaning a payment in cash, although, 
not so stated in express terms, and where, as a consequence, it 
was possible for the officer to have signed what we construe to be 
a falsehood, but what, as he understood it, might have been a 
truth. In such case it is just to require that some evidence of 
liad faith, something indicating a conscioufeuefes of falsehood 
instead of belief of truth should be given. In other words, the 
penalty follows an actual and not a constructive falsehood ; one 
known and understood to be such and possibly believed to bo 
otherwise.” ® The trustees of a manufacturing corporation 

* Blake u, Griswold, (1886) 103 K. Y, ^ Bonnell v, Griswold, (1883) 89 N. 
429, The court distinguished Lake Y. 133; rule declared in Pier Han 
Superior Iron Co, r. Drexol, (1893) 90 more, 80 Nf, Y. 138, 

N. Y. 87, ^Ibid., in which it was held that 

®]Sr. Y. Laws 18484 chap 40, § 15. where the stock of the corporation 

^ N. Y. Laws 1858, chap 338, was actually paid in in cash, the mere 
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would not incur tlie liability imposed upon them by the stat- 
utes of Ifew York^ for signing an annual report false in 
any material representation,^’ simply by omitting from the 
aggregate indebtedness of the corporation certain liabilities 
of the corporation, although they may have known of it at the 
time the report was made.® The liability of a director of a cor- 
poration formed under the New York statute® by reason of 
making a false report abates on the death of the original creditor 
of the corporation, and cannot he revived in favor of or prose- 
cuted by his personal representatives.^ Tlie IVEaryland Court uf 
Appeals, two justices^ however, dissenting, lias held that the lia 
hility imposed upon directors or officers by the Now York statute 
on account of false statements in reports, etc., required of them 
as to any material representation was a penalty and not enforceable 
in the state of Maryland; and that if a judgment had been 
oblaineci in New York under tbe statute, no action could be 
maintained on the judgment in the state of Maryland.''* The 
officers of a corporation organized in pursuance of a plan of a 
syndicate for whom property had been purchased for $150,000, 
with a view to sell the same to this corporation, certified that 
stock of the value of $1,500,000 had been issued to the amount of 
the value of the property purchased of the syndicate for the pur- 
pose of the corporation. These officers were held liable to per- 
sons who had advanced money to the corporation under the 
statute of New York, which provides that if any certificate or 
report made, or public notice given, by the officers of any such 
company, in pursuance of the provisions of tliis act, shall be false 
in any material representation, all the officers who shall hare 
signed the same, knowing it to he false, shall be jointly and 
severally liable for all the debts of the company contracted while 
they are stockholders or officers thereof.” The statement in the 

fac*t that the corporation houcht out ® Laws N. Y. 1875, chap. 611 
assets of an old company at I heir fair ^ Boyle Thnrber, (1888) 50 Hun, 
value did not call for or authorise a 269; following Brackett v, Griswold, 
statement in the report that the stock 103 N. Y. 425. 

had been paid for in property, Bee, ‘^Attrill Ilunlington, (1889) 70 
also, Wickens -o, Foster, (1885) 22 N. Md. 191; s. c., 16 Atl. Bep. 651; citing, 
Y. Wkly. Big. 426. iu support of the holding, Flash r. 

» N. y. Laws 1848, chap. 40, 1 15. Conn, 109 U. a 876; Wisconsin c. 

* Butler u Smalley, (1885)101 K. Y. Pelican Insurance Co., 127 TJ, S. 290. 
71. 
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certificate as to the stock was held to be a false one within the 
letter and the spirit of the statute,^ 

§ 253. Statutory liability — Rhode Island statutes. — Tlio 
statutes of Rhode Island providing that if certain certificates 
are not filed, eertaii\ officers of corporations shall be liable for 
‘‘all debts of the company contracted/’ has been construed by tlie 
Supremo Oourt of that state, and they have held that the words 
‘‘ debts contracted ” did not include torts of the c(»rporation, nor 
judgments against the corporation founded on such torts.^ So, all 
the other statutes which provide tliat, if the debts of a corpora- 
tion exceed its paid-in capital, the director^ under whom the excess 
occurs shall be liable jointly aJid boverally to tlie extent of tlie 
excess, “ for all the debts of the company then existing, and for 
all that shall he contracted as long as they shall respectively con- 
tinue in office,” and nntil the excess shall disapi)ear, have also 
been construed, and the directors held not to be liable for torts of 
the corporation committed pending the excess, nor for judgments 
against the corporation founded on such torts.® 

§ 254. Statutory liability — various states. — The statutes 
of Indiana provided, as to sucli corporations as the one involved 

^ Chittenden Thitnnliausor, (IS91) the second it -was held that the phrase 
47 Fed. Rep. 410. ' debts contracted,’ being broadly con 

* Pub. Bt. R, 1. 1882, chap, too, 2, strued, covered a liability incuired by 

4. the infringc^ment of a patent, or, in 

Pub. Ht. R. 1. 1 !382, chap, 155, § 15; other words, a liability for tort. Judge 
Ijoighton i), CVinipbell, (IHOO) 17 II. 1. Story, in giving this construction, re- 
St; a, V , 20 Ath Rep. 14. The court lied somewhat on the authority of Mill 
said: “The plaintiil cites in support Bam Poundery Ho vey, but still more 
of this contention Mill Bam Poundery on his view that the provision impos- 
r. Ilovpy, SI Pick. 417, 455, and Carver ing the liability was to be regarded as 
i\ Braintree Manufacturing Coinpany, remedial, and was, therefore, to bo 
2 Story, 482. These cases relate to liberally construed, in fact virtually 
the liabilities of corporations under a conceding that, in any other view, the 
^Massachusetts statute subjecting them construction would be too broad. In 
to individual liability for the 'debts Child r. Boston & Pairhaven Iron 
and contracts* of the corporation, or Works, 137 Mass. 610, the court say, 
for the 'debts contracted’ by it, in criticism of Carver Braintree 
and not to the liability of officers of Manufacturing Company: ‘There are 
corporations under other provisions, no cases decided by the courts of the 
In the first case it was held that the commonwealth in which a stockholder 
phrase covered a claim for unllqui- has been held liable for a tort of the 
dated damages arlsizig^^ In corporation, and other decisions of Mr. 
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in a case before tlie Rnprome Court of feliat state, as follows: 

The capital stock, as fixed by such company, shall be paid into 
the treasiuy thereof within eighteen montlis from fche incorpora- 
tion of the same.” ^^If any company organissed and established 
under the authority of this act, and of the act to which this is 
supplementary, shall violate any of the provisions thereof, and 
hliall thereby bocomo insolvent, the directors ordering or assent- 
ing to such violation sltall jointly and severally be liable in an 
action founded on said acts, for all debts contracted after such 
violation as aforesaid/’ It was ruled in the case that if the 
directui-s, or any number of them, refused to enforce, on behalf 
of the company, the duty of the company to collect the stock, 
such refusal was an assent on their jiai't to a violation of the com- 
pany’s duty, and it was immaterial wlietlicr the plaintiff sued all 
or a majority of the directors/ A })rotest, not in writing, by a 
<lirector of a gravel road eoni])aTiy, before the hoard against the 
contracting of debts in excess of its bolvcnt stock, will absolve 

Justice Story stand unsupported b> been reduced t(* judgment, and tlius 
any direct authority, either before or become a debt of tho cori^oration, it 
since/ There are <*uses of other stales was said: “ The New York eases, under 
hi whicli it has been held that the statutory provisions similar to ours, 
words * debts eontv«(‘led ' do not sub- hold that, in that state, the trustees of 
jeet the corporatoi'S to liability for the corporations are liable, if at all, only 
torts of the corporation. Heacock r. on the original elaiui, and that ajudg- 
Shcrniaii, 14 Wend. 158; Bohn Brown, ment against the corporation thereon 
33 !Mieh. 257; Cable r. McCune, 20 has no ciToot as against them. Miller 
Mo. 371. In the case at bar, however, r. White, 50 N. Y. 187; Whitney 
the ({uestion relat<*s not to the cor- Arms Co. t\ Barlow, 03 N. Y 02; Es- 
porators, but to officers, untler pro- mond v. Bullard, 16 Ilun, 65. It has 
visions relating to them excbisively as been held in other states that the rc- 
sucli, imposing duties on them, and duction of a claim for damages against 
making them liable in case they reject a corporation arising ex delicto to a 
or refuse to perform them. These pro- judgment does not change its char- 
visions, as contradistinguished from acter as against the delintiuent officers, 
the provisions in regard to (*orpora- so as to charge them thereon as for a 
tiorw, are deemed to be penal, and for debt contracted by the eorpoiation, 
that reason to be strictly construed. Cable 9. Qaty, 34 Mo o73; Bohn v. 
Chase e, Curtis, 113 U. S, 452. Wo do Brown, 33 Mich. 257; so, also, by the 
not thinlt that any court would hold Supreme Court of the United States, 
that the words ‘ debts contracted,* if Chase C’urtis, 118 U. S. 462; ” citing, 
strictly construed, would cover un- also, Whitaker iJ. Masterton, 106 N. 
liquidated claims for damages arising Y. 277, 280, upon some points. 
ex delieto. Child r. Boston & Pair- ^ Clow r. Brown, (1892) 134 Ind. 287; 
haven Iron Works, [187 Mass. 516].” s. c., 83 N. E. Kep. 1126. 

As to the contention that the claim had 
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liim from liability on account of such contracting of debt.'^ In 
an action io enforce such a liability of directors, it must bo 
averred and proved that the directors against whom the action is 
brought contracted the debt, and that the debt, when contracted, 
exceeded the solvent stock of the company.® The failure of a 
majority of the directors of a corporation to file the reports, as 
i*cquired hy the law of Michigan, will be presumed iutentionah 
and will render each director liable for the debts of the corpora- 
tion under tho statute which renders the directors of corporations 
liable if they ^^intentionally neglect or refuse to comply” with its 
provisions.® The Montana Supremo Court has held that the stat- 
ute of that state imposing an indhidnal liability upon the trustees 
of a corporation for not filing the annual report of the corpora- 
tion’s condition required by the statute could not bo construed so 
as to excuse the trustees from liability for debts ct)ntracted prior 
to a default in the matter of filing the report. Therefore, they 
held that the facts stated in defense to an action to enforce such 
statutory* liability that before the time for filing such annual 
report the corporation was insolvent and had entirely abandoned 
its business ; that all the property of the corporation belonged to 
one of its trustees, having been delivered to him in satisfaction 
of an indebtedness, and that for a period of two months no oflicer 
or trustee had exercised any corporate act or function, and that 
there was no intention to resume the business of tlic corporation, 
did not dissolve the corporation and constituted no defense to the 
action,^ Oflicers of a eorj)oration certifying that the capital 

* Bcliofield V. Henderson, (1879) 67 future period; sonietbing whicb juight 
Ind. 2o8. be the subject of a suit as a debt, aud 

" Aimeu Hardin, (1877) 60 lud. 119. not something to which the party may 

® Van EttcQ ?j. Baton, 19 Mich. 187. be entitled as dainiigcs in conse(iuence 
As to the eonstruotiou of the statute of a failure to perform a duty or keep 
referred to, see Breituug Lindauer, an engagement. A right to ti divi- 
37 Mich. 317. As to what are ‘‘ debts ” dead from the profits of a corporation 
within the meaning of this statute, the is no debt until the dividend is de- 
Bupreme Court of Micliigan has said, dared. Until that time, the dividend 
in Lockhart Van Alstyno, 31 Mieh. is as something that may possibly come 
76, 78: ** Liabilities of a company into existence, but the oblig.ition on 
which may give cause of action against the pari of the cori)oralion to declare 
it and result in judgments are not il cannot be treated as the dividend 
within the statute unless they consti- itself.” 

tute present debts. A debt is that ^ Gans Bwitzer, (1890) 9 Mont. 408; 
which one person is bound to pay s. o., 34 Pac. Eep. 18. 
another, either presently or at some 
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stock of the company is paid in, when in fact it is paid in prop- 
erty of an uncertain value, will be liable under the New Jersey 
statute making them liable for the debts of the corporation in 
case they falsely certify that the capital stock has been paid 
The statute of Vermont making the directors of a private corpora- 
tion liable for all “ debts contracted before the publication of its 
articles of association, has been held not to embrace all contracts 
entered into by the corporation before such publication, but only 
“ debts so contracted ; it would not embrace damages for the 
non-performance of a special contract.^ The assenting by a 
director of a corporation to the execution of new notes for former 
notes held by the corporation, whei*e the original indebtedness 
was not increased thereby, it being only the substitution of one 
set of notes for the other, it has been hold did not fall within the 
statute of Vermont which prohibited tlie contracting of debts to 
an amount greater than three-fourtbs of tlic capital stock paid in, 
and making any director assenting thereto liable for the excess to 
the creditors of the corporation.® A statute of Yerinoiit; (R. L. 
Vt. § 3279) provides that in case debts are contracted by a cor- 
poration for voluntary association before compliance with the 
provisions of the preceding section (3278). the president and 
directors shall be personally liable for such debts. The Snpi*emc 
Court of that state said : “ It is dear that the conditions prece- 
dent to the creation of a liability under that section are, first, the 
existence of a corporation, recognized as such by the laws of this 
state ; second, the contracting of a debt by such corporation, and, 
third, a failure to comply with the provisions of section 3278 
before the contraction of such debt.’^ They held that where 
articles of associatiou, undez* chapter 153, Revised Laws of Ver- 
mont, are signed upon the understanding that they shall not take 
effect until the happening of a certain contingency, they do not 
become effective, and no corporation exists until that contingency 
happens ; in such case a director, who is guilty of no act or omis- 
sion by which the party extending the credit is misled, would not 
bo liable ; but where the defendant represented to the plaintiff 
that such corporation had been legally organized, and that he was 
a director, he was held to be estopped from making this defense 

^ Waters Qiiimby, 3 Dutch. (N. * Oady Sanford, C3 Vt. 082. 

J.) 198; affirmed in 4 Dutch. 533. ® National Bank it* Paige, 63 Vt. 453, 

53 
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and to be liable under the btatute.^ Debts contracted” for 
which negligent officers of corporations, under Connecticut stat- 
utes, may be held liable, must be debts of the corporation in favor 
of some one who gave it credit,^ The Code of Virginia makes 
those of the dhectors of a corporation, who declare a dividend of 
net profit‘d, when the corporation is insolvent, wlio concur in the 
act ill their individual capacity, jointly and severally liable to the 
creditors of the corporation fur the amount of the capital stock 
fco divided. In an action to enforce the personal liability under 
this statute, the question of tlie insolvency of tlio corporation 
when the dividend may have been, declared is a (piestiou of fact, 
and the iiibolveiioy of tlie corporation uiubt bo Cbtablished by 
proof to justify a recovery from the directors individually.® 
The United States Supreme Court has hold that the remedy in 
the courts of the United States to enforce the personal liability 
of directorh for permitting the corporation to contract debts in 
excess of the capital stock, under the statutes of a state, is by bill 
ill ecpiity/ 

« 

§ 255. Liability of directors or officers under an English 
statute. — An English statute provided that if it appears, in the 

KWy ?>. iMorrill, (18S9) 61 Vt. 598; amount of tho capital stock actually 
s. c’., 17 Atl. Rep. 840. paid in; flirts which the dircclors, upon 

- Annstroug u. C'owles, 44 Conn. 48; whom lh(* liability is impOrtOd, have a 
<len. St. Conn. 3L4, § S. right to have determined, once for all, 

3 hlayraaker’h Admr. v. Jaffniy & in a proceeding which shall conclude 
Co., (188G) 83 Ya. 846. all who have an adveise interest, and 

* Stone «. C’hisolm, (1885) 118 U. S. a right to paiticipate in the benefit to 
302, s. c., 5 Sup. Ot. Rep. 497, a case rcbull from enforcing the liability, 
brought under the statute of South Otherwise, the facts which constitute 
Carolina. It was said by the I'ourt: the basis of liability might be deter- 
“The conditions of the personal lia- mined diUerenily by juries in several 
bility of the directors of the corpora- aelions, by which some (‘roditors nuglif 
lion, oxpmscd in the statute, are that obtain satisiaciion and others be d(‘- 
tbere shall be debts of the corporation feated. Tho evi(l(*nt intention of tin* 
in excess of the capital slock actvuilly provision is that the liability shall be 
paid in, to which the directors sought for tlio common benefit of ali entitled 
to be charged shall have assented, and to enforce it according to their interest 
this liabihty is for the* entire excess or apportionment, which, in case there 
both to the creditors and to the corpo- cannot be a satisfaction for all, can 
ration. To ascertain tho existence of only bo made in a single proceeding to 
the liability in a given case requires an which all interested can be made par- 
account to be taken of the amount of ties.*' Adhering to and rea/firming 
the corporate indebtedness, and of the Hornor v, Henning, 93 U. S, 228* 
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courBe of winding up any company, “tliat any past director, 
manager, o&cial or otlier liquidator, or any officer of such com- 
pany, has misapplied or retained in his own hands, or become lia- 
ble or accountable for any moneys of the company, or been gnilty 
of any misfeasance or breach of trust in relation to the company, 
the court may * examine into the conduct of such director, 

manager or other officer, and compel him to repay any moneys so 
misapplied or retained, or for which he has become liable or account- 
able, together with interest, after such rate as the court thinks just, 
or to contribute such sums of money to the assets of the company 
by way of comjDensaticn in respect of such misapplication, 
retainer, misfeasance or breach of trust as the court thinks just.” 
This statute has been construed by the Ooi^rt of Appeal with 
this result : The remedy afforded by this statute is only for the 
recovery of damages for losses incurred. The misfeasance to 
which it is directed is not restricted to acts of commission, but 
extends to all breaches of trust in relation to a company, through 
which loss is incurred. Misfeasance is not to be imputed to a 
director unless he has dishonestly acted or abstained from acting 
ill conflict with his plain duty, and the burden of proof lies on 
the party making the charge, but in considering the question of 
the director’s liability, there must be imputed to him a special 
knowledge of the business which he has undertaken. Tlie Court 
of Appeal held that directors were liable for losses occasioned 
through acts done by them as directors in matters which are 
ultm 'Dtres the company, and that their liability was not depend- 
ent upon any question of honesty of intention.^ In a very recent 
case involving the liability of directors of a company under this 
statute or a later one replacing it, the directors were held liable 
to repay an amount of money which they had invebted, of the 
company’s, in bhares of a building securities company, which 
investment wab vltra vires on the part of the company they rep- 
resented. It appeared, also, in this case that two of the directors 
were not present at the meeting when the investment was ordered, 
but they were pi-esent at the next meeting at which the minutes 
of the previous meeting were read and confirmed. One of them 
was ill the chair and signed the minutes. He was, also, in the 
chair at the next general meeting of the company, and then 

‘ In re The liverpool Household Stores Association (Limited), (1890) 59 L. 

K (K S.) Ch. Dlv. 616. 
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referred to this ia vestment, and, speaking in behalf of the 
directors, said : “ We carefully considered the matter and deemed 
it advisable to exercise our right of subscription, and have no 
reason to regret our decision.” The Court of Appeal held that 
although the presence of these two directors at the meeting at 
which the minutes of the previous meeting were coiifinned was 
not sufficient, in it^^elf, to make either of them liable iov the ultra 
vires investment, yet the one presiding had, by liis action as chair- 
man at that meeting, and by his statement at the general meeting 
of the company, shown that he took an active part in the invest- 
ment and would be hold responsible for it} It was held that as 
to one ultm vires investment these directors, Ijeing considered in 
these matters of liability^ Toy the courts, in the light of trustees, 
were entitled to tlie benefit of the English Statute of Limitations 
with reference to trustees.^ A director in this English case held 
shares of a company not fully paid up, and his directors' fees 
were unpaid. On a day when the company's balance at its 
bankers was two pounds, eleven pence, he gave to the company 
a cheque for seventy pounds, the amount remaining unj^aid on 
his shares, and received at the same time from the company a 
cheque for a like amount, on account of his fees, signed by luni- 
self and another director. Within three months there were pro- 
ceedings for winding up the company. The Court of Appeal 
held that the payment to the director was a prefei'eneo which, by 
the terras of the statute, should be deemed to be fraudulent, and 
that all the directors who concurred in making the payments 
were guilty of a misfeasance, and that they should be ordered, 
jointly and severally, to repay the amounts.® In another case of 
a winding up of an English company, it appeared that two per- 
sons who were working a qnaiTy in partnership, one of them 
owning an adjoining quarry and liaving an option of a lease of a 
third, wishing to form a company for working them, called in 
two other persons for the purpose, and the four entered into an 
agreement with a trustee for the intended company to sell to the 
company the quarries, to be paid partly in cash and jmrtly in 
paid-up shares, the two who were called hi to receive 120 shares 
each. The company was formed. One of the latter two persons 

'In ro Lands Allotment Oo.. Law ® In re Washington Diamond Mining 
Bep, (1894), 1 Oh, 616. Co., Law Rep. (1898), 8 Oh. 96. 
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was ono of the first directors. The agreement between the four 
and the trustee of the company was confirmed and these two 
received their paid-up shares. It developed, upon the winding 
up of the company, tliat these parties called in had no interest in 
the property sold to the company, excejit their interest as lessees 
of the third quarry, whitjli lease was of even date witli the agree- 
ment to sell to this company, and the director of the company 
admitted that he had no interest in tliis latter, until that day, and 
had nothing to do with fixing the price. The articles of the 
company provided that the agr-eement for sale should not bo 
impeached on the ground of the directors, or any of tliem, being 
vendors or promoters of the company, nor should they be account- 
able for benefits secured to them. The trial justice held that this 
director was liable to contribute to the assets of the company a 
sum equal to the nominal amount of the shares issued to him and 
to the other party, on the ground of his misfeasance as a director 
in aecej^ting the shares allotted to himself, and in allowing the 
isliares of the other party to be issued to him. The Court of 
Appeal held, affirming the decision of the trial jnstiee, that, 
although if these parties had been honafide owners of shares in 
the leased quarry, and had agreed to sell their interests for shares 
in the company, the transaction could not have been impeached, 
the insertion of their names as vendors, when they had no real 
interest in the property sold, was a device for enabling them to 
get fully paid-up shares for their services in the promotion of the 
company, and that the issuing of those shares was a misfeasance 
on the part of the directors, and that, as it was not known to the 
company that those parties were not really vendors, the clause in 
the articles was no protection to the dii’ecror.^ In another Eng- 
lish ease it appeared that the directors of a company having power 
to lend money and to promote other companies, passed a resolu- 
tion that a cheque for £250 should be drawn in favor of a third 
party, for a loan to him of that amount, on certain security. The 
clieque was drawn and handed to tlie solicitor of the company, 
who gave it to the payee without receiving the security. The 
directors passed a second resolution that a cheque for £1,000 
should be drawn in favor of the same party for a loan to him of 
that amount on security of {inter alieijy a contract, the date of 
wliich and the names of the parties to which, were left in Idank 

' In rc Weslraorelaml Green Blue Slate Co , Law Rep. (1893), 3 Oli. 612. 
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in the resolution. This cheque was, also, drawn and handed to 
the solicitor of the company, who gave it to the payee without 
obtaining the security. The directors knew the nature of the 
contract, and that it related to a company which tlie payee of tho 
clieque was Ijringiiig out, and the existence of which the directors 
believed to be for the benefit of their own company, and they 
advanced the £l,0f)0 to him in bringing out the new coin- 
pauy. The company aftenvards sued this party for the amount 
of the loans, recovered judgment against him, hut never realized 
anything on the judgment. In the winding up proceedings of 
the company, it becoming insolvent, the liquidator, under tho 
English statutes, sought to charge tho dhcctors witli the Minis 
loaned. VAroiiAK Williams, Justice, held that the directors, 
having exercised judgment and discretion, were not liable for 
misfeasance or breach of trust in relation to the company J One 
who was requested hy tho promoter of a projected company to 
become a director, agreed to do so upon the terms that, if ho 
should at any time desire to part with tho shares which he was to 
take in order to qualify him as director, tho promoter should pur- 
chase them from him at the price he should pay for them. The 
company was subsequently formed and ho became a director, 
took tho qiialiticatiou sliares, and paid for them at par out of his 
own money, and from time to time acted as director, but he 
never disclosed to liis eu-directors or to the company, the exist- 
ence of his agreement with the promoter, lie afterwards 
resigned his office ab director, and subsequently to his resignation, 
the promoter, at his request, ]iai(l to him the buiii which he paid 
for the shares, and accepted a transfer of them. At this time 
the shares were valueless in the market. Tho Englisli Court of 

*In re Now Maslionaland Explor.i- sucli directors are guilty of misfeasance 
tion (Jo., Law Rop. (1803), 3 Oh. 577. To use [counsels] words, if the direct- 
Ref erring to the statute, section 10 ors did not exercise their dis- 

(Windlug Up) Act, 1890, the justice crcl ion and judgment as agents of the 
said; *‘It has been said that you (*an- company, that is mlbfeasanco within 
not bring directors within the section, the meaning of the section. I shall 
unless they have been guilty of a mis- adopt that construction with the ox- 
foasauce in the nature of a hr-cach of eoption of the words bona fide, and 
trust; hut, be that as it may, it is plain hold that, in order to make the directors 
that if directors are guilty of such neg- lliblc, you must bo able to deny that 
llgencethatitcannotbesaidthatindo- they did really exercise thdr judg- 
ing what they did they attempted to ment and discretion in this way/* 
perform their duty as directors, then 
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Appeal, ill a proceeding under tlic Winding t) p Act, to charge 
him as director, held that, haying regard to liis position as director 
of, and, therefore, agent for, the company, whatever benefits or 
profits accrued to him under the indoninity constituted by his 
secret agreement with the promoter belonged to the company, 
and that the retention by him of the proceeds of the indemnity 
occasioned a loss to the company for which he was accountable, 


with interest.^ 

^In re Nortli Australian Territory 
Co., Archer’s Case, Law Kep. (1893), 
1 Ch. 332. Lindley, Lord Justice, 
in his opiniou quotes from Mel- 
ijsn, Lord Justice, in Hay's Case, 
Law Uep., 10 Ch. 593, 001, these 
words: “ There is no doubt about the 
rule of this couit, that an agent can- 
not, without the knowledge and con- 
sent of his prindixil, be allowed to 
make any profit out of the matter of 
his agency, beyond his proper remu- 
nciTition as agent. It is perfectly-set- 
tled law that tliat rule applies, with 
peculiar stringency, to the directors of 
joint-stock companies, who are the 
agents of the company lor effecting 
the sales or the purchases inad(* by the 
company." Fry, L. J., in liis opinion, 
said: Hay’s Ouse [Law liep., 10 

Ch. 698], the company agreed to pay 
a sum of money to the vendors of the 
liroperty. On one day they wci*e pay- 
ing a sum of £68,000, in part payment 
of that purchase money; cheques 
were drawn in favor of the agent of 
the vendors, and one of these cheques 
was indorsed over to Hir John Huy, 
and cashed by him. The company, 
therefore, were making a payment 
which they were bound to muko, and 
they lost nothing, in one sense, by 8ir 
John Hay rei'eiving that money. The 
only loss they sustained vas by 8ir 
John Ilay not uccouuting for it when 
he got it. It appears to me there was, 
therefore, exactly the same loss in 
that case as there is in the present 
case. Again, in Pearson’s Case [5 Ch. 
Biv. 388], the same observation can 
be made. The company there issued 


to its promoters, under an tigrcement, 
fully paid-up shares. Some of these 
share's were given by one of the pro- 
moters to Sir TCdwin Pearson, one of 
the directois, on his qualitl cation. 
The company, ihex'eforc, got nil they 
stipulated lor, all the .shares that they 
issued and which were lu Sii* Edwin 
Pearson’s hands, lii\ing bo(‘n, by 
agreement, i«.siied as fully paid up, 
and yel, because be ought not to liave 
taken those fully paid-up shares, but 
ought to have paid the amount which 
was not imyable by reason of the bar- 
gain between the company and the 
promoters, he was held liable to make 
good, and treat the shares as if they 
had not b(*cu paid up at all. It might 
be said in both these cases (in Hay’s 
case the payment was by the vendors, 
and in Pearson’s case the payment 
was by a promoter), that the company 
lost nothing by tlxe money in the one 
case, and the shares in the other, 
reaching the hands of the direciox*, 
but the court a lid in each case timt, 
because the director was accountable, 
the company were losers to that ex- 
tent ^ ^ On principle, I think 
the two cases to which I have rcfCrn'd 
arc not distinguishable from the pres- 
ent." As to the liability, under this 
English statute, of a trustee op man- 
ager of a savings bank, to pay an 
adequate sum towards the a.ssGts of 
the bank by way of compensation for 
any loss occasioned to the bank by his 
neglect or omission, see In re Cardiff 
Ravings Bank, Davies’ Case, (1890) 45 
Ch. Div. 637. 
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§ 256- Issue of negotiable securities. — The officers or offi- 
cial agents of counties, as well as otlier mumcii>al corporations, 
without express legislation, have no power to issue comniercial 
j^aper and thereby impobo upon the corporation the duties and 
liabilities incident to such paper.^ In a case before the federal 
court a city had enlerod into a contract with a finu by which the 
latter agreed to vest title in the city to certain strips of land, to do 
certain other things with reference to widening a street, and to 
secure certain sowei* privileges and the relocation of certain tracks 
of railroads, and the city agreed to pay them for such real estate 
and their services. In payment of the same the city issued to this 
firm certain “ certificates of indebtedness ” and delivered them to 
the bank to which the firm had contracted to sell them. It was 
Ixeld in the United States Circuit Court that, in the absence of 
any special statutory authority, a city had no right to issue such 
certificates in negotiable form, even in payment for property 
which it had authority to buy.® 

* People ex rel. v. Johnson, 100 HI. city were discussed by the courts, and 
587; People ex rel. Kingsbury, 100 the powers thereunder given were de- 
IIL 509; People ex rel. v. La Salle dared in the opinion. Thatku, J., 
County, 100111. 495. said: *‘[The city] had [the] right [to 

^ Bangor Savings Bank r. City of contract with this firm for tlie acqui- 
Btillwater, (1891), 46 Fed. Rep. 809. sitionof land and privileges], we think. 
The provisions of the charter of the under power conferred upon the 
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§ 257. Borrowing money by school districts. — As a gen- 
eral rule a corporation, cither public or private, lias an implied 
power to borrow money for objects expressly authorized by the 
statute by which it w'lis created and endowed with corporate 


powers and privileges, but if 

(‘ity coundl * ^ Mo open, es- 
tablish, vacate and widen streets, to 
construct, maintain and extend sew- 
ers, and to condemn tind purchase the 
lands necessary to be used Tor strccl 
and sewer purposes.’ These 

powers were suliicieni to authorize the 
city council to contract with [the firm] 
to purchase the lands in question, and 
tt» render the services which they un- 
dertook to render for and in behalf of 
the city. But it is a different ques- 
tion whether the city nad authority to 
pay for such seiTices in the manner 
proposed; that is to say, hy the issue 
of certificates of indchtednoss, pay- 
able to order and running one, two 
and three years. Plaintiff’s attornej's 
strenuously insist, and in that we 
agree with them, that the so-callcd 
‘(‘ertifiCMtos of indebtedness* are in 
reality negotiable bonds or notes, 
which, under the law-merchant, may 
Imj transferred by indorsement from 
band to hand, so as to cut off equities 
of defense. In a recent (‘ase, which 
contains an elaborate review of previ- 
ous decisions on the same subject, the 
<ioctrine was restated that municipal 
corporations have no power to utter 
commercial paper, unless it is ex- 
pressly conferred upon them by law 
or is clearly implied from some other 
power expressly given. It was 
further held that no implication arises 
that a municipality may make com- 
mercial paper and put the same on the 
market from tlie fact that it is ex- 
pressly authorized to borrow^ money. 
‘To borrow money,’ say the court, 
*and to give a bond or obligation 
therefor which may circulate in the 
market as a negotiable security, freed 
54 


such power is expressly or by 

from any equities which may be set 
up by the maker of it, are, in their 
nature and in their legal effect, essen- 
tially different transactions. Merrill 
V. Town of JMonticclIo, 138 U. S. 673; 
s. c., 11 Sup. Ct. Kop. 44-1, 448. See, 
also, Claiborne Co. ©. Brooks, 111 U. IS. 
400, 486; s. c., 4 Hup. Ct. Rep. 480; 
P(4it*c Jury r, Britton, 15 Wall. .*>66; 
Young r. Clarendon Township, 133 
tr, H. 340; s. r., 10 Sup. Cl. Rep. 107. 
In the present instance it appears that 
the so-called ‘certilicatc’ or ‘bond’ 
remains in the hands of the original 
l)ayee, the Bangor Havings Bank; it 
has not been negotiated, and it con- 
tains on its face a recital that it was 
issued in consideration of the per- 
formance by [this firm] of a certain 
contract * * dated December 

SI, 1887,’ w^hich is notice to the holder 
of the provisions of that contract. 
Ko question of estoppel or touching 
the superior rights of a transferee for 
value can arise in this case. The 
point to be determined is simply 
whether the city of Still water had any 
authority, under its charter, to issue 
negotiabhi bonds to [this firm] for the 
land to be procured and the services 
to be rendered, and this question we 
think mujst be answered in the nega- 
tive. By [a certain] section * * » 
of its charter ‘the committee on 
finances of the city council, * * * 
upon order of the council, may. from 
time to time, borrow for and in behalf 
of said city such sums of money as 
may be necessary for temporary pui^ 
looses, and to anticipate the current 
revenue only.’ It is obvious, we 
think, that the issue of bonds to [this 
firm], under the circumstances and for 
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implication denied by such statute, then no such power exists. 
The trustee of a school township, for instance, in Indiana, 
under the provisions of the school law which, by implication, 
deny the existeiieo of such a power, cannot neo'oliute a loan 


for money and execute a note 

the purpose explained, cannot be sup- 
ported under this clanse. Short, tem- 
porary loans, in anticipation of, and to 
he paid out of the current revenue for 
the year, is all that this section cou- 
lemplates. Again, hy [other] sections 
* * the city "was authorized to 
issue and sell bonds and put the avails 
thereof in the city treasury to create 
vrhat is termed a ‘ permanent improve- 
ment fund/ Whether the city had 
already issued all the bonds authorized 
to create the permanent improvement 
fund does not appear, hut that is im- 
matenal, as, in our view, it could not 
issue the so-called ‘certificates’ un- 
der the sections of the charter last 
referred to, its duty having been in 
o\ir judgment to pay [the firm] in 
money out of the ‘ permanent im- 
jirovemont fund,* as the charter seems 
to contemplate, instead of issuing to 
them negotiable bonds. The only 
other authority to be found in the city 
charter to issue negotiable paper is 
contained in [a section tautborizing] 
an issue of bonds to meet other ma- 
turing bonds of the city when there 
was a deficiency in the ‘sinking 
fund;* but it also contains the follow- 
ing important prohibition in the con- 
cluding paragraph of the section, 
to wit: ‘ But neither said city council 
nor any officer or oflieers of said city 
shall otherwise, without special author- 
ity of law, have authority to issue any 
bonds or create any debt or liability 
against said city in excess of the 
amount of revenue actually levied and 
applicable to the payment of such 
liability/ ’* 

^ Wallis V, Johnson School Town- 
ship, (1881) 75 lad. 368. The court 


for its payment.^ J3ut where 

said: “Section 7 [of the school law] 
provides, inter aim, that the trustee 
shall receive and pay out the special 
school revenue and also th(* revenue 
for tuition appropriated to his town- 
ship, and shall puy out the Kime for 
the purposes for which such revenues 
were collected and apimrlioned. Sec- 
tion to in express words places the 
trustee in charge of all the educa- 
tional affairs of tins township tind em- 
powers him to employ teachers and 
to build and furnish school houses. 
These provisions do undoubtedly con- 
fer broad and comj*>rehensive powers 
upon township trustees, and wt‘ro 
there no restrictive provisions we 
should be compelled to hold that, 
with this broad grant of express pow- 
ers there wus coupled the incidental 
one of borrowing money. Wo think, 
bowevci’, that there are restrictive 
provisions which, fairly cfmslrucd, 
must be h(dd to deny the authority to 
negotiate bonds. In section 0 it is 
provided that the county aiuUtor, in 
fixing the penalty of the bond of 
trustees, ‘ shall see to their suffichmey 
to secure the S(»hool revenues whif*h 
limy come into their hands/ There is 
here a clear implication that the only 
money which u trustee can officially 
receive is that yielded by the school 
revenues. Money obtained by bor- 
rowing cannot be said to be school 
revenue. If an action were brought 
ut)on the trustee’s bond, and the only 
breach shown should be the misap- 
propriation of money obtained by 
borrowing it, it is clear that the action 
would fail, for the reason that the 
penalty of the bond extends only to 
money received from the school reve- 
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money is thus borrowed for a school township district by its triis- 
toc, and actually and rightfully expended for the benefit of the 
school corporation it will be liable for the amount,^ In a later 
case the Indiana Supreme Court adliored to the ruling that the 
trustee of a school corporation has no authority to borrow money 
and execute promissory notes therefor in the name of the 
corporation.^ 

§ 258. Incurring liability in excess of funds in the treasury 
and amount of tax allowed for one year. — The Minnesota 


lines. The sources from which school 
revenues are derived are created and 
definod hy law, and it is from these 
S(jurccs only that the trustee has a 
ri^ht to secure money for school 
purposes.’* 

^Wallis x, Johnson School Town- 
ship, (1881) 75 fnd. 368. See, also, 
Bickncll d, Widuer School Township, 
*13 Ind. 601. Where the money hor- 
ix)wed was actually used in paying for 
a Hohool house, the township was held 
liable as for money had and received, 
which was applied to the lawful use 
of the township.” 

® Union Hchool Township d. First 
National Bank of Ora wfordsville, (1885) 
102 lud. 464; citing in addition to 
the two cases last cited, First National 
Bank Union School Township, 75 
ind. 861; Pine Civil Township c. 
Uuber Manufacturing Co., 83 Ind. 
121; Beeve School Township Dod- 
son, 08 Ind. 497. Upon this point it 
is said by the court in Union School 
Township v. First National Bank oC 
Orawfordsville, (1885) 102 Ind. 464, 
475: “ It is true that we have held 
that where the money received on 
notes executed in the name of the 
school corporation goes to pay for 
property received by it, the person 
advancing the money will he subro- 
gated to the claim of the person who 
actually furnished the property, hut 
we have steadily held that it is only in 
cases where the school corporation 


aetTially received the property pur- 
chased, that subrogatiou can take 
place. It is well known that sal) roga- 
tion arises, not hy contract, but by 
force of eqTiitahle principles, and only 
in cases where good conscience re- 
quires that it should take idaco in 
order to prevent injustice.” Upon the 
subjecli of estoppel, it was said: It 
is a fundamental principle that a gov- 
ernmental corporation is not estopped 
by the act of an officer in cases where 
the act is beyond the scope of his au- 
thority. Public corporations stand on 
an essentially different ground from 
private ones, and other rules which 
apply to the one class do not apply to 
the other in cases where the doctrine 
of nlftu 'Hires is invoked. Driftwood 
Valley Turnpike Co. Board, etc., 72 
Tud. 226; Cummins v. City of Beymour, 
79 Ind. 491, 497; s. 0.. 41 A^n. Rep. 
018. But the power of a school cor- 
poration is much more limited than 
ordintiry public corpomtions, for there 
is no general po^ver to incur debts or 
execute evidences of indebtedness, 
and, certainly, no such power exists 
where the school trustee is provided 
with money from, the school revenues. 
The school corporation is, in truth, 
one of unusually limited powers, for 
the only source from which it can 
derive money is the school fund or 
school revenues, and, strictly speak- 
ing, its only power is to receive and 
disburse the funds allotted to it.” 
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statutes as to counties and their financial management have been 
construed bj the Supreme Court of that state, and they have 
held that the board of county commissioners has no power to 
incur liability for the county, which, with the ordinary current 
yearly expenses and other liabilities payable within a year, will 
exceed both the ainount of funds in the county treasury and the 
maximum amount which can bo assessed as one year’s taxes for 
county purposes according to the tax lists on file when the con- 
tract is made under which, the liability will bo incurred. Nor 
<*au the boai’d, in addition to antieijiating the above rcsonrees, in 
incurring liability also anticipate uncollected taxes. It has no 
power to anticipate in a year more than a year’s uncollected taxes 
ashcssed at the maximum rate. They held furtlier that, under 
the general laws of that state, a board of county commissioners 
lias no power to issue bonds for the erection of a court house.^ 
The same court in a recent case held that a contract made by the 
city council of a leading city of that state for lighting its streets 
for a term of five years was, under its charter, void, unless the 
funds on hand and the taxes actually levied when the contract 
was made were sufficient to cover all the liability incurred by the 
contract and payable during the five years, and albo to cover the 
eurreiit; expenses and other existing liabilities of the fiscal year 
for which saich taxes wore levied ; further, the eoiiditious reipiired 
to make the contract valid wore so exceptional that its validity 
would not be presumed.® The United States Circuit Court for 

* Rogers v. Board of Coinrs. of liability matures. To this it may be 
IjO Sueur County, (Hinn. 1894) {>9 K. onswered that a liability is incurred 
W. Rep. 48B. Sec, also, Johnston when the contract is made. The point 
County of Becker, 27 Minn, 64; H, c., here involved is disposed of in the 
6 K W. Rep. 411. rases of Johnston v. County of Becker, 

^KiicMi Oily of Minneapolis, 07 Miuu. G4j b. a, 6 N. W, Rep, 411, 
(Minn, 1894) 09 K. W, Rrp. 1088 and Jtogers r. Board of Comrs., 
The court, after reciting the wiuus (Minn. 1H94) o9 N, W. Rep. 488, where 
sections of the charter regulating the the court held that a liability was 
flnoncial conduct of the city’s affairs, incurred when the contract was made, 
said; **lt is urged that making a con- though not to be performed, or the 
tract this year, to he performed in performance paid for, until after the 
part this year, in part next year, and taxes of subsequent years would he 
in part the year after, and paid for available to pay it. There the county 
only os performed, is not Incurring commissioners were limited in incur- 
iiability at the time the contract is ring liability to the maximum amount 
made, as the tax will be levied before which could bo levied in one year 
the debt is created ; that is, before the according to the tax lists then on file* 
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the western district of Missouri has hold tiiat the cliai’ter pro- 
vision forbidding the council of a city to appropiiate any money 
in excess of the revenue for the fiscal year actually collected or 
to bind tlie city by any contract or act in any liability until a 
definite sum shall first be appropriated for tJie liquidation of all 
liability flowing therefrom, did not apply so as to prevent tlie 
council accepting a devise of lands for a public F>ark, subject to 
an annuity to the widow of the devisor during her life, which 
anuuity was paid by annual appropriation from tlie general fund, 
as the council was vested by other provisions of the charter with 
ample powers to acquire land for this purpose, either by devLe, 
or by actual purchase, to be paid for out of the general funds in 
annual installments.^ 

§ 259. Incurring a debt without provision by taxation for 
interest and sinking fund. — A city in Texas eoniracted for the 
building of a bridge, ag2*eoing to pay a certain sum thei’efor, ono- 
lialf on delivery of the material and the remainder on comple- 
tion and acceptance of the bridge. This contract was held in the 
United States Circuit Court to create a del)t witliin the constitu- 
tional provision that no city shall create any debt unless at the 
same time pi'ovision be made by taxation for payment of interest 
and creation of a sinking fund. The contract was, therefore, in 
case no such provision was made for interest and sinking fund, 
held invalid, notwithstanding payment of the contract price was 
secured by the proceeds, paid into the city treasury, of bonds 
issued for that purpose in accordance with the pro visions of the 
charter of the city requiring creation of a fund for payment of 
interest and as a sinking fund by special tax ; also, it was held 
that a debt created by such contract could not be regarded as a 
current expense of the city payable out of current revenues. 
And there could be no i*eeovery upon a contract void as in con- 
travention of the constitutional provisions of the value of the 
l)ridge as upon an implied contract.® 

Hitg ITic limitation is more stringent. * Berlin Iron Bridge Co. City of 
It limits the city council, in incurrng San Antonio, (1894) 03 Fed. Rep, 883. 
liability, to tlie amount of the tax See City of Corpus Christi Woess- * 
‘actually levied^ at the time the ner, 68 Tex. 462; Biddle < 0 . City of 
liability is incurred.” Terrdl, 83 Tex. 335; a a, 18 S. W. 

*Budd u. Budd, (X894) 69 Fed. Bep. Bep. 601; City of Terrell n. Dessaint, 
785 , 71 Tex. 773; s. 0 ., 9 S, W, Rep. 598; 
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§ 260. Employment of an agent to negotiate bonds, — In 

a late Oaliforuia case the action was against a county hy one upon 
a contract with the county hoard to secure hids for county hoiids. 
The Supreme Court held the employment of this person by tlio 
county board for this purpose to be a void act, and that his a(*ts 
in pursuance of such employment, however beneficial they may 


have l)een to the county, created 

Bell 0 , Live Btock CA>.*{Tcx.)li H.W. 
Hep. 344j City of Bryun 0 , Page, 51 
Tex. 533. 

^ Smith County of Los Angeles, 
(1893) 99 ihl 638; s. cv, 34 Par. Hep. 
439. Upon the pow<‘r of the counly 
hoard to make this contract, the court 
in disciissiiigthe point states the follow- 
ing provision of the “ Counly Grovoni- 
ment Act” of that state: Section 25 
of the act provides that hoard of 
supervisors in their respective counties 
have jurisdiction and power, under 
such limitations and restrictions as are 
prescribed hy law,” to create a bonded 
indebtedness ami to issue bonds of the 
county, as provided hy section 37 of 
said act, and subdivision 14 of section 25 
provides that ‘ ‘ whenever bonds issued 
under this chapter shall be duly exe- 
cuted * ” they shall be de- 
livered to the county treasurer, and 
his receipt taken therefor, and ho shall 
stand charged on his official bond 
with all bonds delivered to him and 
the proceeds thereof, and he shall sell 
the* same or exchange them under the 
direction of the board of supervisors. 

* ^ * ITc shall also keep a record 
of bonds sold or exchanged hy him, 

* * * and shall also report, under 
oath to the board, at each regular ses- 
sion, a statement of all bonds sold or 
exchanged hy him since the preceding 
report, and the date of sucli sale or 
exchange * * ^ and the amount 
of accrued interest received by him 
on such sale or exchange, * * * 
btrt such bonds shall not be sold or ex- 
changed for any indebtedness of the 
county, except by the approval of the 


no liability against 

board of auperviR<M’S of said county. 
No sale shall be made of any such 
bonds exc(*pt to the highest bidder, 
after advertising bids for the purchaso 
of the same” iu the manner pre- 
scribed, And subdivision 36 of the 
Same section empowers the board “to 
do and perform all other acts an<l 
things required by law not in this act 
enumerated, or wdiich may be iieees- 
Siuy to the full diacharge* of the duties 
of the legislative authority of the 
county government.” Section 0 of 
the same act provides that “all con- 
tracts, autlioriztitiotia, allowances, pay- 
ments and liabilities to ])ay, made or 
attempted to be made in violation of 
this act, shall bo absohitely void, and 
shall never be the foundation or basis 
of a claim against the treasury of such 
county. » * *” And section 36 
thereof provides that “the board must 
not for any purpose contract debts or 
liabilities except in pursuance of law.” 
The court then said: “ It is clear that 
these provisions of the statute confer 
no express power upon the board of 
supervisors to make stich a con- 
tract as the one sought to be r(*covercd 
on in this action; and unless it can be 
implied from subdivision 35 referred 
to then it follows that no such power 
exists, and the eontmet sued on is, 
therefore, void, because not made in 
pursuance of law. As the [County 
Government Act] distinctly enumer- 
ates the acts which the board is re- 
quired to perform with reference to 
the issuance and disposal of county 
bonds; and, as the employment of a 
procurer of bids for bonds delivered 
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§ 261 . Investment of sinking funds.— The Supreme Court 
uf Illinois refused a writ of to compel tlie treasurer of 

a county to invest funds of the county, held as a sinking fund, to 
pay legally isbued bonds of the county, in certain other securities 
of the county, as directed by a J’osolutiou of the board of county 
commissioners. In the opinion they state that the contention of 
the petitioner was, that there was an implied power in the board to 
order such investment, embraced in the provision conf erring upon 
county hoards i)ower to manage the county funds and county 
hubinoss, except as otherwise specially provided.” Of this con- 
tention, the court said : “This cannot be understood to give to 
county hoards tlie absolute and unlimited power of management 
of county funds, ^Yherc there ib the absence of any specific pro- 
\ibiou of law to the contrary. It hardly moaub more, we think, 
than a power to manage tlie county funds and (*ounty business 
according to law. See Rotlirock Oarr, hS Ind. 334. We cer- 
tainly cannot allow to it any mcli scope ab giving a general power 
to county boards to invest surplus funds in the county treasmy 
in such manner as they shall see fit. So far from there being 
any provision of law which, in express words, or by necessaiy 
inijfiication, autliorizes the action taken by the county hoard in 
this case, section 39, ‘that whenever a tax is levied for the 
payment of a specific debt, the amount of such tax collected 
shall be kept as a separate fund in the county treasury, and 
expended only in the liquidation of such indebtedness,’ would 
seem to prohibit the doing of what has been here attempted. 
We would not be understood, liowcver, as applying this provis- 
ion with such strictness as to deny all power of investment what- 

to the treasurer for sale or exchange other words, the hid for the honds is 
under the law was not in any waj** solicited and obtained upon the ad- 
neeessaiy to the full discharge of the vertisement hy the treasurer for such 
l(3gislaUvG authority of the county hid, and the law recognizes no other 
government, no such implied authority mode of procurement. The treasurer 
to make such a contract was conferred alone procures the hid, the mode and 
upon the board as contended for. The manner of sxich procurement being 
hoard of supervisors cannot sell or specifically pointed out hy statute, 
negotiate the sale of its county honds. The making of the ooniracl in ques- 
Thafc power is expressly conferred hy tion by the hoard of supervisors was 
statute on the county treasurer, and is an unwarranted, if not a pragmatical, 
to be exercised by him under the direc- interference with the power and duties 
tion of the hoard, and the sale or ex- of the county treasurer as expressly 
clxange of honds hy him is made sub- conferred and defined hy law,^' 
joct to the approval of the board; in 
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ever of the moneys of a sinldug fund, and compel themtarcixiaiii 
m specie in the county treasury, and lie idle and unproductive 
until requited to he applied to the purpose for which tliey were 
raised. In Union Pacific Railroad Oo. v. The United States, 99 
S. 700» the court remark ; ^ The duty of the manager of every 
sinking fund is to seek some safe invostment for the moneys as 
they accumulate in his hands, so that when required they may bo 
jiromptly available.’ The Illinois court then coiitiiniod : 
investment, for instance, in the public funds of the United States 
is, all know, so readily couvertihlo into money, tliat it would be, 
essentially, the equivalent of money. Such an investment, we 
are not prepared to say, would Ive incompatihlc with the require- 
ment that the money represented l^y such investment should be 
kept as a separate fund in the county treasury, and expended 
only in liquidation of the indebtedness it was raised to pay, Rut 
the same cannot be affirmed of county securities, as to their being 
the representative of money. Constant experionee shows tlxat the 
promises to pay of a county are quite different from being the 
equivalent of money in hand.’' ^ A Texas city, having determined 
by its council, to invest certain sinking funds, in the hands of its 
treasurer, in bonds of the city of another series, gave ecirtairi 
warrants for the amount to the parties through which it proiiosed 
to make tlio investment against those sinking funds. The treas* 
urer declined to honor them. The city theu hronght its writ to 
compel him, by wmidavius ti> pay, as directed, these warrants. 
Ho resisted upon various contentions. Among others, was this 
contention : Tliat, if the city could invest tliese funds otherwise 
than in paying off and canceling the bonds themselves, it could 
not invest them in the purchase of its own outstanding bonds of 
another series, because a purchase by a debtor of a debt against 
himself ipso facto works a cancellation tliereof. Over this con- 
tention the Court of Appeals of that state hold that the power to 
invest in its own bonds of another series existed in the eity.^ 

> Cook County McCroa, (1^79) 93 by the debtor in the same capacity in 
111, 3S6, 289, 240, which he owes the debt, hut even in 

*Elser City of Port Worth, (Tex. such cases, it is very easy to keep the 
Civ. App. 1894) 27 S. W. Rep. 739. security alive by liaving the creditor 
the court said; “It must be make a transfer to a third party. 1 
conceded that [the statement of the Jones’ Mortg. 948-940, Also, see 
contentionj is a correct statement of Jones’ Oorp. Bonds & Mortg. 825, 
the law in its application to ordinary where it is said: * A company may pur- 
casesizL wMoh the purchase is made chase its own bonds as an investment, 
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§ 262. Contract with corporation attorney for legal 
services. — TIio (pcstiou of wlietlier tlic eoiumishioners of a 
county in Pennsylvania were uutliorized to make a contract with 
the county solicitor to take proceedings to obtain credit for the 
county in its accounts with the cominoinvealth for all unpaid 
taxes on personal jiroperty, for which he was to liave as compen- 
sation twenty -five per centum upon the amount or amounts which 
might be credited, received the full consideration of the Supreme 
Court of that state, and they held that such contract was %lfm 


The Supreme Court of 

nnd ]'eissue them. If the facts show 
that there was no intention of paying 
the bonds, hut Uiey were regarded 
and reputed by the company as still 
outstanding, they are valid in the 
hands of a suhsequcnl purchaser, and 
are secured by the lien of the mort- 
gage.’ But, be this as it may, it will 
hardly be contended that if the pur- 
chase he made in a dilfcrenl capacity 
than that in which the debt is owed 
(for instance, if A., as trustee, should, 
with the trust fund, purchase a debt 
which he owes as an individual), the 
rule would apply, and we arc of ojiin- 
iOE that as to those funds set apart 
for special purposes, both by the law 
and by the ordinances passed by the 
city council, as in this case, the city 
must he regarded as a trustee pur- 
chasing with the trust fund a debt 
which it owes as an individual, and 
that the debt so purchased is not ctin- 
ccled, but is kept alive for all pur- 
poses, and becomes the property of 
the mtviique tniM — the special fund 
— just as the house and lot taken 
from a defaulting collector was said 
by our Supreme Court, in the case of 
City of Shormau Williams, 84 Tex. 
421; s. 0„ 19 8. W. Rep. 006, to be- 
come the jDroperty of such a fund. 
We think this view receives striking 
illustrations in numerous provisions 
of our Constitution and laws, author- 
izing the investment of special funds, 
such as the university and public schoo. 
55 


Kansas lias bold a contract made 

funds, held by the state; in its own 
bonds, and by the different counties 
in their own obligations. We believe 
that it has never been conteiuk‘d that 
a purchase of this kind cancels the 
bond's thus acquired. We do not re- 
gard the opinions in the cases cif Bank 
r. Orace, 102 K. Y. :J13; s. c., 7 K. E. 
Rt*p. 102, and Wilds r. Railroad Co., 
102 N. Y. 410; s. c., 7 K E. Rep. 
290, as (‘onllicting herewith. Those 
decisions were (joutrolled entirely by 
the statutes and ordinances therein 
construed, which were quite dissimi- 
lar to llic provisions contained in the 
charter of this city." 

'County of Lancaster v. Pulton, 
(1889) 128 Pa. St. 48. The court, 
speaking through Stburett, J.,said: 

In substance, the defimse interposed 
by the county \vas, that at the time the 
resolution [referring to the contract] 
was adopted plaintiff below ‘was the 
duly elected and qualified solicitor ’ of 
the county, serving under the act of 
February 18, 1870, at a salary of five 
hundred dollars, fixed by that act; and, 
for that reason, neither he nor the 
county commissdoners had any power 
or authority to enter into the contract, 
under which the services wore ren- 
dered and on which the claim is 
founded. It is conceded that when 
the contract was made and for a con- 
siderable time thereafter plaintiff be- 
low' vfm the duly elected and quali- 
fied solicitor of the county. The 
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by the boai-d of county commissioners for tlic county witli attor- 
neys at law, for their services as such, Avliieii services <bo law 
req^uii-es the county attorney to perform, vltru vu'es anti void.' 

§263. Discount of its warrants by a corporation. — A 
county in Noitn Dakota created from portions of two (»tlu‘r 

4th scftion of Uie act imdur which he thuollice of couiity solicitor, i)ro\ul 


was elected declares: *The salary of 
the oftieer elected as hereinbefore pru- 
■vided shall be five hundred dollars per 
uuiinni, payable quari.c*rly; and the 
otUeer SiO elected shall be the h^gal 
adviser of Ihebrtardof coinmlrisioiicrs 
oC liancaster county > and sluill n'pre- 
sent the said board in all proceedings 
in law or equity wlierein the sahl 
coiuilj is a party or lias any interest.* 
JTe was undoubtedly a public ofiirer 
willunllie meaning of the C’onstitu- 
tion, artick* III, ^ 13, and article XIV, 
^ 1 and 5, the first of which declares: 
*No law shall extend the term of any 
public ofilcer or increase or diminish 
his siUury or emoluments after his 
election or appointunuit.^ The services 
for which the contract in question 
undertakes to provul(‘ are clearly 
within tlio sphere of iho duties of the 
‘ hulieilor of Luneastcr county * as 
defined hy the act of February 18, 
1870. lie ‘shall he the legal adviser 
of the hoard of commissioners of 
Jjancastcr county and sliall repr(‘seut 
the said hoard in nil prooeediuga in 
law or equity wherein said county is 
a imrty or has any interest.* *V^at 
authority then had either the plaintiff 
below or the county oommisbioners to 
enter into a contmet to compensate the 
former for services within the sphere 
of his duties as solicitor of the county? 
We are of opinion that they had none; 
that the act of the commissioners in 
undertaking to bind the county to pay 
the compensation provided for in tbo 
contract was tiUm w'm. Doubtless 
the very object of the act in creating 

^ Waters v, Trovillo, (1891) 47 Kans. 


iug for his election and fixing lii-i 
salary, etc., whs to take the ])aAvcr(ml 
of the hands of the counly coininis 
sifmors and place it beyond tlii-ir 
reach. But, he llmt ns it may, we 
think the contract was rm.v and 
void. ” Further on, rrdVrring 

tothetriHl judge’s charge, it is said: 
“Insayiuu, as he correctly did, that 
if the ber\ ices of plaintiff below ‘had 
been rendered "while he was county 
solicitor, then there could lai no 
recovery,’ the learned judge rightly 
assumed that the eontrnct in question 
was unauthorized and illegal. All 
such contracts, whether intended lobe 
80 or not, are in effect evasive and 
stibvcTsive of law, contmry to puhlie 
policy, and, th(*refore, void. They 
are no more capable of ratification 
than was the coutmet in Hunter ^ 
Nolf, 71 Pa. 8t. 282, Speaking of the 
illegal coutmet under consideration in 
that case, Mr. Justii'e SiiAitswooD said; 
‘ It is undisputed law that such u con** 
tract is illegal as against public policy 
and cannot ho enforced. Even if 
there had been an expreas <*ontract on 
entirely different terms than those 
agreed upon before, it ought to Ixj 
viewed with a considemhle degr<*e of 
suspicion as an attempt to evade a 
sound and salutary rule of publitJ 
policy.* A case more nearly pamllci 
with this in some of its fcaliircs is 
Chester Ooimly v. Barber, 97 Pa, 8t. 
400. Barber, one of the plaintiffs 
below, was attorney for the county of 
Chester, but it did not appear whether 
he wasaserving under anuanuual salary 

197. 
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<;omitieSj tliougli its board of commissioners, made a contract with 
one to make a transcript of the records of those two counties so 
far as they affected the territory embraced in the new county at an 
agreed price for which he was to be paid in a county warrant for 
such a sum as, at tiie prevailing discount of such warrants, would 
raise the amount which was to be paid him. Tiie validity of 
these warrants issued by the county Avas contested in the courts. 
Tlac Supreme Court hold the warrant to bo wdiolly illegal and 
void from its inception, for the reason that the county commis- 
sioners, in the absence of legislative authority, either general or 
fipccialj to do so, were Avithout poAver to enter into such an 
arrangement.^ One of the Avarrants sued on in this case repro- 


■fixed by aft of assembly or under a 
special ai^rfC‘m<*Qt with the commis- 
siouers. I'hc county ■ commissioners, 
however, made a contract witli him 
and two other attorneys to pay them 
lifly per centum of the amount they 
recovered from the stale for taxes 
iuiprovidently paid into the state 
treasTiry. Speaking for the court, the 
present chief justice said; ‘The com- 
missioners had no power to bind the 
county by such a contract. * 

It was against public policy, and, 
therefore, null and void. « * » 
These commissioners were acting in a 
fiduciary character. They -were but 
trustees of the money •when received 
for the use of the county. When, 
therefore, they contracted to give one- 
half of it to the plaintiffs for their 
services they exceeded th('ir power. 
They were giving what did not belong 
to them. As well might a trustee 
contract to give away one-half of the 
trust estate as compensation to counsel 
for services in connection therewith. 
And, if he may give away one-half, 
why not three-fourths, or even a 
greater proportion ? Can it be doubted 
that a court of equity would strike 
down such a contract as improvident 
and a legal fraud? * * * Whether 
the plaintiff Barber can recover any- 
tldng will depend upon the terms of 


hi^ previous engagement as solicitor to 
the commissioners.' Jf it luid ap- 
peared ill that case that Barber was 
acting under a salary, fixed act of 
ussomldy (as was ^Ir FuUou in this 
case), and that his detined duly was 
to act as a legal adviser of the com- 
missioners and represent them in all 
proceedings at law or in equity 
wherein the couni y had any interest, 
it is not likely that any doubt as to his 
legal status would have been sug- 
gested, According to the reasoning 
of the opinion the contract as to him 
would have been declared illegal, con- 
trary to public policy, and absolutely 
void. We are, therefore, of opinion 
that the learned judge erred in hold- 
ing that plaintiff below might rocovpr 
if the commissioners recognized his 
services after the expiration of his 
term of offlee as county solicitor; 
that such recognition would be a raU- 
ficatioii of the original illegal agree- 
ment, etc.*' 

‘Brskine Steele County, (N. D. 
1894) 60ISr. W. Bep. 1050. The holders 
of the warrant cited specially in sup- 
port of their position the case of 
Kilvington d. City of Superior, 83 Wis. 
aSS; s. c., 63 H. W. Bep. 487. The 
Supreme Court of North Dakota 
referred to that case in these words : 
“In [that case] the court held that 
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sented entirely the discount of the warrant which was issued to 
the contractor for transcribing the certain records of tho two coun- 
ties from wliicli this comity was created. This warrant tlie 
Hupreino Court of North Dakota held also to he wholly illegal 
tind void for tlic reason that the county commissioners were with- 
out power to enter into an agreement for such discount.^ 

the general i)ower confeiTod upon been frequently presented to courts 


Tillage trustees to ‘appoint a hoard 
of lioilth to prevent the deposit of 
unwholesome auhstancea, and prevent 
or abate uuiatmees, is sutheieut to 
authorize a contract for the erection 
of a creiualory for the consumption of 
any matter calculated to allect the 
health or comfort of the community/ 
The reu'iou of this holding is plain. 
While the authority to erect a crema- 
tory was not expressly conferred by 
the h^giblttluro upon the trustees, such 
tmthority was implied if necessary in 
carrying out tho poiver to abate 
nuisances, etc,, which power was 
given in elt*ar terms. But we see no 
analogy in the case cited to the case 
at bar. The right to enter into such 
a contract, as that concluded with the 
[one who did the Iranscribing] was not 
expressly conferred upon the com- 
missioners, nor was such authority 
necessary or at all appropriate to the 
execution of any power vested in the 
commissioners by any la\v of tho 
territory then existing. In the absence 
of legislative authority authorizing it 
any such contract was, in our opinion, 
clearly ultTi^ nm in character. We, 
therefore, hold that the warrant was 
wholly void from its inception. It 
was issuo<l without authority of law 
and upon no legal consideration. 
Ihismusson County of Clay, 41 Minn. 
283; B. a, 43 N*. W. Kep* 3; Pugh 

Good, 19 Or. 85; s. a, 33 Pac. Rep. 
897.” 

^Erskino v, Steele County, (N. B. 
;[894'^ 60 N. W. Bep. 1050. Upon this 
branch of the case, the court said : 
‘'Essentially the same question has 


in other jurisdictionh, and the au- 
thorities, m far as we have examined 
them, are unanimous in condemning 
such discount transactions. Judge 
Dillon, in his learned treatibc upon 
Municipal Corporations (Vol. 1 [4th 
ed.], § 503), says: ‘Without express 
authority from the legislature, a 
municipality cannot discount, its war- 
rants for more .than tho sum actually 
due the claimant, and as to tho excess 
they arc void, and tho holder will bo 
treated only as the equitable assignee 
of Ibe valid, legal claim of the payee.* 
In Poster o. Coleman, 10 Cal. 278, a 
claim for services to the amount of 
tiJl,050 was allowed by the board of 
supervisors. County waiTants of the 
county were then at a discount, and 
worth only forty cents on the dollar. 
The board ordered a warrant to 
issue for a sum which, at this prevail- 
ing discount, would sell for $1,650, 
the amount due the claimant. Upon 
such order the warrant issued. A 
taxpayer of the county brought suit 
and the county treasurer was enjoined 
from paying the warrant. Tho 
Supreme Court, in the course of its 
opinion, referring to the order of the 
board directing the warrant to issue, 
said : * The effect of the order was to 
create a debt or liability on the part 
of the county, and this tho super, 
visors were not empowered to do for 
any purpose except as provided by 
law. Their action was entirely with- 
out authority, and altogether inde- 
fensible.* The settlement and allow- 
ance of an illegal claim against the 
county when made by a county 
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§ 264, Illustrations of ultra vires acts. — Farnislnng aid to 
a gravel road or turnpike company in building or repairing its 
road at tlie expense of a county, or entering into contracts with 
tlioni for the future repairs of a bridge or the approaches of a 
bridge, being beyond tlie powers of a county, a board of com- 
missioners of a county have no authority to make contracts for 
such purposes.^ Witliont enabling authority a municipal corpo- 
ration cannot purchase lands and lots at a tax sale. Such a power 
is not included in a general authority to buy and liold real estate 
for the convenience of the corporation.^ But where a municipal 


board, bas no more conclusive* effect 
than such an adjustment would Imve 
if made by private persons. See 
Commissioners ^5. Keller, 6 Kans. 511. 
In a rcf'eut case clearly in point, the 
Supreme Court ol' the slate of Wash- 
ington, in referring to the act of a 
municipality in discounting its own 
warrants, uses llie following language : 
‘ Such a proceeding is manifestly be- 
yond the scope of legitimate cor- 
porate i)Ower, and a pmctice of that 
chametor might lead to various 
results. City warrants are evidence 
of indebtedness, or promises to pay, 
and are payable with interest pre- 
scribed by law : and the corporation 
cannot cast upon the taxpayers any 
further burden in respect thereto, 
and the courts have uniformly, as far 
as we arc advised, disai)pyoved of any 
effort to do so/ Amott City of 
Spokane, C AVash. St. 442; s. c., 33Pac. 
Rep. 1063. See, also, Clark Des- 
Moines, 19 Iowa, 199; Bauer ?). Frank- 
lin County, 51 Mo. 205; Shirk Pu- 
laski County, 4 Dill. 209: B. c,, Fed. 
Cas. No. 12,704.” See Pugh City 
of Little Rock, 35 Ark. 75. 

1 Driftwood Valley Turnpike Co. v. 
Board of Oomrs. of Bartholomew 
County, (1880) 72 Ind. 226. The court 
said; “In the ease of ITamey 
Indianapolis, etc., K R Co., 82 Ind. 
244, it was held that a county had no 
power, without affirmative legislation, 
to make an api)ropriatifm from its 
treasury by way of donation to a rail- 


road company to aifl in the construc- 
tion of its road. The court, among 
other things, said: ‘ The counties are 
corporations erented for the purpose 
of eo 2 ivcnieut local municipal govern- 
ment, and possess only such powers as 
arc conferred upon them hy law. 
Tlicy act by a board of commissioners 
wliosG authority is defined by statute. 
One of the power.s conferred is to col- 
lect taxes levied upon the people and 
property within the county. In the 
diaiiosition of the money thus col- 
lected into the general treasury the 
board has not unlimited discretionary 
choice as to the objects upon which it 
shall be expended. It can only be ap- 
plied to certain specified objects, and 
the building of railroads is not one of 
these objects, or necessary to carry 
into effect any of the purposes for 
which such corporations were created.' 
In Burnett u. Abbott, 51 Ind. 264, the 
county board made a contract con- 
ditionally to pay certain expenses of 
boring wells for oil and digging for 
minerals. The contract was held void 
for want of authority to enter into it. 
Nor can the board appropriate the 
funds of the county to the payment 
of the debts of a county agricultural 
joint-stock company or to the build- 
ing of school houses. WaiTen County 
Agricultural Joint-Stock Co. v, Barr, 
55 Ind. 30; Rothrock v. Carr, 55 Ind, 
334.” 

* City of Champaign v. ITarmon, 
(1881) 98 III 491. It was said by the 
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(‘orporation is vested with general authority to purchase real 
estate for any purpose, a vendor of land to a municipal corpora- 
tion will not he allowed to avoid his contract by insisting that his 
deed is ^^oid, because the corporation may have exceeded its 
powers in making sucli purchase.^ In a case before tbe Supremo 
Court of Alabama, an action to enforce a penal bond given by a 


court: “ JVIuuicipal corporations are 
CR-alures ot tbe btatutes, and can only 
<‘\crcisG such powers as are expressly 
conferred, or such as arise, hy impli- 
cation, from general 3 >owers granted, 
lu this case the pbiintifT corporation is 
empowerod by its charter to buy and 
hold real propmty, but that must ho 
understood to he pm chases made in 
the ordinary way, and only for corpo- 
rate purposes, and a grant to purchase 
ml propel iy for particular purposes 
would bcem to ho a limitation on the 
powers of such corporations, and 
would exclude, by necessary implica- 
tion, all purchases for mere specula- 
tion or profit . Power to purchase real 
estate for speculative purposes is not 
among the usual powers bestowed 
on municipal corporations, nor does 
such power anse, by implication, from 
any of the ordinary powers conterred 
on such corporations. Authority to 
buy and hold real estate is only given 
to them to that extent that may be 
necessary to carry into effect corporate 
powers granted. Under a geneml 
grant of power to buy and hold real 
property, it is understood municipal 
corporations may buy and hold such 
property, within the corporate limits, 
us may be necessary for corporate pur- 
poses, and may even buy and hold 
real estate beyond the corporate limits, 
for the location of ctnneterics, pest 
houses and other purposes connected 
with the sanitary condition of tiie 
municipality.^* 

* City of Champaign it. Ilttrmon, 
(1881) 98 III 491. In Halstead % 
J-Iayor, etc., of Hew York, (1850) 8 N, 
y. 480, the Court of Appeals of 


Hew York held that it was beyond 
the power of the corpoiatiou to as- 
sume the defense of suits brought 
against the county supervisors indi- 
vidually for the penalty incurred by 
them for neg lectin g the duty of audit- 
ing the salaries of certain judges ap- 
pointed under a statute which they as- 
sumed to be unconstitutional, and, was 
afterwards held to bo unconstitutional, 
or to pay the judgments and costs re- 
covered against those supei vihors, upon 
the principle that such corporations are 
creatures of limited powers, especially 
upon the subject of the appropriation 
of the funds of the people, as settled 
in Hodges ®. City of Buffalo, 3 Den. 
110. Ultra xim contracts of munici- 
palities. Bourdeaux e. Coquard, 47 
111 App 254, Bang e. City of Duluth, 
(Minn.) 59 N. \V. Bep, 878; City of 
Aberdeen®. Honey, 8 Wash. 251; b. 
c., 35 Pac. Bep. 100 T; Penley ®. City 
of Auburn, 85 Me. 278; b. c,, 27 Atl. 
Bt*p. 158; East St. Louis Gits Light & 
Coke Co, fl. City of East St. Louis, 47 
111 App, 411; Hayward Board of 
Trubtees of Town of Red Cliff, (Colo.) 
86 Pac. Bop. 795; Town of Newport 
®. Batesvillc & B. By. Co., 58 Ark. 
270; s. 0 ., 24 S. W. Hep, 427; Lamar 
Water & Electric Light Co. City of 
Lunmr, (Mo.) 26 S. W. Hep, 1025; 
Griswold ®. City of East St, Louis, 47 
III App, 480; Hamilton City of 
Shelby villo, 6 Ind. App. 588; City of 
Nashville ©. vSiitherland, 92 Tenn. 835; 
State City of Bayonne, 55 N. J. 
J^w, 268; Hintrager Richter, 85 
Iowa, 222, Bateman ®, City of Coving- 
ton, 90 Ky. 890. 
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])rivate corj)ora1ioii to a municipal corporation tor the faithful 
application hj the private corporation of bondrt of the nmincipal 
corporation loaned ])y it, without autliority under its charter, to 
aid in the construction of the works of the private corporation, 
the bond Avas held to be invalid and not enforceable by suit ; 
further, tliat its validity was not affected hj tlie siibscrpiont sale 
or transfer of the municipal bonds by tlie private corporation, 
and tliat the private corporation contracting Avith the municipal 
corporation for the constnictioii of works wliicli tlie latter Lad no 
authority to construct and liad received the benefit of the con- 
Iract, was not estopped Avhen sued by the niunieipality from set- 
tiiig up its Avant of authority to make the contmet.^ 

265. Estoppel of a public corporation to deny its liabil- 
ity on an ultra vires contract. — A manufaetiiriiig corporation 
Avliicli furiiislied bchool furnihme to a school <listrict of Kansas 
brouglii its action against the districi to recover rhe value of the 
goods feold and delivered to it. It ajApeared in the pleadings and 
record before the Supreme Court, that the court heloAV took the 
vieAV that the Avritten order set up in the petition, and, aho, the 
Avritten c< 7 ntract made hy the hoar<l of directors Avith the agent 
of the plaintiff for the furniture, Avere void because unauthor- 
ized. The Supreme Court, haviiig referred to the findings of 
the court below that the furniture had been in use by tlie school 
district for a period of nearly tiA^e and a half years, said ; It may 
be conceded, for tlie purpose of this case, that both those Avritten 
iiistriimentb wore void, and that no action could ho inaintained 
on either or both of ihdm, yet the defendant district, having 
received and I’etained the property, which the court finds to 
liave been fairly worth the price stated in the written coiitract, is 

’ City Council of Montgomery need argument to overturn it. See on 
Wetumpka Plank Road Co , (1857) iil this point Pennsylvaniii, Delaware <fc 
Ala, 76. The court said: If the [doc- Maryland Steam Nav. Oo, Dtm- 
Irine ro7itm (he text] he established, dridge, 8 CUl ,1. S48, 319, 8‘?0, ami 
llu'sc corporations, no matter how authorities cit(‘d; Albert r. Savings 
limited their powers, may make them- Iknk of Raltimoxv, 1 Md. t'h. Dec. 
wdves omnipotent. They have only 407-413; Smith r. Ala. Lift* ins. & 
to induce persons to contract with Trust C’o , 4 Ala, 558; Hodges®. (Mty 
them beyond the scope of their powers of Buffalo, 2 Donio, 110; Life & Fire 
anti their very usurpations havt* the Ins. Co. «>. Mechanic* Fire Ins. Co., 7 
effect of conferring pow(*rs on thorn 'Wend. 31; New Turk Firemen Ins. 
which the li^gislature have withheld. Co. 0 . Ely, 6 Conn. 560. 

A proposition so erroneous can scarcely 
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"bound, in eoinnioii hoiiestj, to 2 )ay for it. Dinnng all tlio tune 
this furniture has been in the j^osscssion of the defendant dis- 
trict, it IS fair to iwesuine that the school lioiise which was fur- 
uifihiKl with the seats anti desks purchased from the plainiifE, was 
used in Ihc same manner as school houses are ordinarily used. 
It is fair to ])resnme that school district meetings were therein 
hold anniiallj at the time ajipointed by law, ft is fair to presume 
lliat tlio school district board met there and caused the seats to 
placed iu the huilding and to he used by the district. Tlie board 
and the residents of the school district lunst all have known of 
tliG use of this property, and their continued retention and use of 
it sliows a perfect and eoin2>leto ratification of the jmrcliaso Tnacle 
hy the district officers,’’ In the case of Sullivan y. School Dis- 
trict, 30 Kana. 347, it was held that a contract for the construc- 
tion of a school house, made by one member of the school district 
board alone, on behalf of the district, might be ratified and made 
binding on the whole school district. This ease came again 
before this court, and is reporte<l in 48 Ivans. 624, and the court 
then held that : A contract for building a scliool house, void 
hecauKO made only hy one mombor of the school board, may bo 
ratified and made liinding by the action of the school district in 
eomjdeting the building left unfinished by an absconding con- 
tractor, by furnishing the same with seats, desks and other neces- 
sary school house furniture, hy occupying the same for school 
liouse purposes, and by insuring the same.” ^ A bill was filed by 
a taxpayer in Iowa against the vendor of land sold to a county 
for a poor house farm, the county treasurer and supervisors, to 
which the county was not made a party, to have the contract set 
aside as being ultra and the treasurer enjoined from pay- 
ing certain warrants issued f<ir the residue of the jpurchase money 
(the county having paid a part of the purchase money and been 
placed in possessi(ni). The Supreme Court held that the bill 
was not maintainable in a court of equity, because such a decree 
would l)e inequitable while the county was allowed to retain the 
land, and its title could not he disturbed in an action to which it 
was not a party.® A corporation wliich has enjoyed the provis- 

' tfeion School Furniture Company court said: ‘*It appears to us to he 
r. School District Ko. 60, in Elk well settled as a rule, with one cxcep- 
County. (1893) 50 Ivans. 727, 730, 731, lion, that, where the consideration 

* Turner®, Oruzea, (1S80) 70 Iowa, received hy a corporation under an 
202; a. 0 ., 30 N, W, Rep* 483, The ultra contract can he restored, a 
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ions of a lease from a city, cannot, in an action for rent, claim 
that neitlier it nor the city liad power to execute the Icasc.^ It 
was insisted in an Indiana case that as a county liad received the 
full benefit of a contract which it was beyond its power to make, 
it was estopped to set up that it was 'idtm vlre*% and to sus- 
tain this position counsel relied upon Siatc Doard of Agriculture 
Citizens’ Street Eailway Company, 47 Ind. 4<)7. The Supreme 
Court said : “ That, however, was the case of a private corpora- 
tion, the street railway company, that sought lo avoid its obliga- 
tion on the ground of want of power to make the contract. 
Tliore is a bi'oad difference between a private corporation organ- 
ized for a private purpose, though subserving a public interest, 
and a public corporation, like a county or city, organized for 
public pur 2 )oscs only, and wliose obligations niiibl. be paid from 
]>nblic funds raised for public pnr^mses only. The latter class of 
(‘orporatious may always defend, on the ground tlial the supposed 
contract was outside of the authority conferred on it by law. In 

<‘ourt of equity will not relieve tlie v<*ry object of the constitutional pro- 
eorporution^ as against the contract, vision would be defeated/’ 
without providing for a restoration of ^ City of Corpus Cliristi r. Central 
the consideration. Pmtt r. Short, oJJ Wharf & Warehouse Oo., (Tex. Civ. 
JIow. Pr. 60(1; Leomrd ?\ City of App. 1894) 37 S. W. Rep. 803. The 
(Canton, 3.) Miss. 189; Argenti r. San court said: “There was nothing [in 
Francisco, 16 Cal. 255, 282; Moore t, this lease contract] immoral or illegal, 
IMayor, etc., of New York, 73 N. Y. in the sense of an infraction of a posi- 
238; Jjucas County t. Hunt, 5 Ohio tive prohibition of law, in the action 
8t. 488.” Afterwards it was SJiid: of cither jnirly. At most, their nctinn 
“We arc aware that there is a class of was in excess of the powers conferred, 
eases where courts of equity declare a The restrietious upon the powers of 
contract iv>r«, and giunt relief in the eity government arc imposed by 
favor of a <5orporation, without any law for the protection of the inhabit- 
decree for the restoration of the con- ants of the city and the general public, 
sidemtion received by the corporation. By proper proceedings, taken by the 
This is so where municipal bonds right parties in due time, all such 
have been issued in excess of the con- transgressions of power may hn 
stilutional limit of indebtedness, and promptly remedied. But, when such 
the money obtained thereon has been contracts have been allowed to stand 
expended. Courts of equity decree until fully carried out, it does not lie 
the cancellation of sucli bonds, or cn- in the mouth of the party who r(‘- 
join payment, without decreeing re- ceived their benefits to urge the dej- 
payment to the bondholders of the fense of w>av/’ See Bigelow 

money received by the corporation Estop. 466; 7 Am. & Eng. Encycl, 
on the bonds. But this results from Law, 29; Beach Priv. Corp. ^ 421- 
the necessity of the case. If the 426,402.433. As to a taxpayer hav- 
courts shouid decree repayment, the ing no right to complain of tui illegal 
56 
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I Dillon Mimic. Oori>. § 381, the author, after stating the gen- 
eral doctrine, that the offleer of a municipal corporation cannot 
hind the corporation by any contract which is beyond the scope 
of its powers, or entirely foreign to the purposes of tlie corpora- 
tion, says: ^It results from this doctrine that iiiianthorkod con- 
tracts arc void, and in actions thereon, the corporation uiaj 
fiiiccebsfullj interpose the plea of ultra vireSy setting up as a 
defense its own want of jmwer under its chai’tor, or eoubtitiieut 
statute, to enter into the contract.’ ” ^ A county L not Cbtopped 
as against a warrant issued by one of its officers, from setting up 
the defense of nltm The Kansas Supreme Court has 

said, upon this matter of estoppel of a corporation : The ten- 
dency of the courts and others, at the present time, is to treat 
corporations, including municipal corporations, with respect to 
their business transactions, about the same as the courts and otlieis 
treat individuals, and whore a corporation, munici))al or other- 
wise, *’has received benefits from others, upon contract-^ tdtr(f 
'tilres or void because of Home irregularity or w^ant of power in 
their creation, but not void because made in molatwn of expi^s*- 
law, or good morals, or public policy, and where tlie corporutimi 
rolaiuB such benefits, it must pay for them.” ® Where the net ^ 
of a municipal corporation are such as the corporation is pro- 
hibited from performing, they will be ultra •rires and void, find 
the corporation and its taxpayers will not be estopped frenn 
insisting upon bucli invalidity even as against parties ac(juiriiig 
rights without knowledge of the fact.* 

§ 2 ( 56 . Estoppel of contractor with a public corporation to 
enforce an ultra vires contract.— In an action bj citizens and 
taxpayers of a town to restrain a conti’actor from enforcing a judg- 

coiitract on the part of a oily, &nch contend that a contract hy the honnl 
contract being voidable only ut the with the county medical society, for 
option of the city, sec Waco Water & medical treatment of the poor of thi 
Light Co. ■», City of Waco, (Tex, Civ. county, was ultra vires the society 
App. 1894) 27 8. W. Rep, 675, and did not bind its members 

* Driftwood Turnpike Co. Board ^Bourd of Comrs. of Huiniltoii 
of Comrs. of Bartholomew Co., (1880) County v. Webb, (1891) 47 Kaas. 101, 
72 Ind. 226. 105, 100; citing City of Ellsworth ^ 

® Waster County v. Taylor, 19 Bossitcr, (1891) 40 ILuis. 237, 242; 
Iowa, 117. In Woodruff i>, Commis- C'omrs, of Leavenworth Co. r, Brewei*, 
Hioners of Noble County, (Ind. App. 9 Kans 307; Iluffraou r. Comrs. of 
1894) 37 N. R Rep. 782, it was held Greenwood County. 28 Jvfins. 281. 
that a county physician could not ^McPherson «, Poster, 48 Iowa, 48, 
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merit against tbe town obtained by default and to restrain the town 
and its officers from paying this contractor anything upon liis 
alleged contract upon which the judgment was rendered^ it being 
alleged in the complaint that the judgment was obtained through 
the connivance of the officers of the town, it appeared that tlie 
town was empowered by its charter to levy special assesfeiuenTs for 
opening and grading streets upon the real estate in front of, or 
adjacent to, which such improvements should be made. A. latei* 
act provided for the assessing of the costs of such improveineuts 
in the first instance upon the properly deemed to be benefited 
thereby ; and, further, it w^as provided in this later act tliat tlio 
town council should order said improvements to hemadel)y the 
owners of real estate, or occupants of such real estate, in front of 
or adjacent to where said improvements arc so ordered ” There 
was a further provision that such owners or occupants ‘‘ shall 
make or cause to he made said improvements at their own cost 
and charges,” and that in case of their default the council may 
cause tlie impDvcmeiits to he made and assess the expense upon 
the property. It was not controverted that tlie statute retjnired 
that an order should have been made for tlie adjacent proprietors 
to make the improvement and opportunity given them to do so 
before the eoiincil could rightfully let a contract fordoing it, and 
it was admitted that this was not done. Whether this contract 
was ultra and whether the mnuicijiality should be heard to 
interpose that defense to an action by the otlier party to recover 
upon the contract after it had been performed, wore the points 
considered by the Minnesota Supreme Court. The court hold 
tliat the contract was unauthorized, and that, not having been 
misled by any fact, the contractor was not entitled to recover on 
such contract.^ Tlie court, after stating the powers of the cor- 
poration, and restrictions upon the same, said : “Not only was the 
party entenng into this contract legally chargeable with Jiotice 
that by the public charter the authority of the council was thus 
restricted (McDonald Mayor, G8 N. T. 23 ; Schumm r, Sey- 
mour, 24 N. J. Eq. 143), but the allegation in the complaint that 
the plaintiff warned the defendant that the contract was void 
before he commenced to perform it, is admitted by the answer. 
The doctrine of ultra wren has with good reason been applied 

‘Newbery Fox, (1887) 87 Minn, ing tbe sustnining of a deamrrer to 
141: H. c.. 88 W. Hep. 333. affirm- tbe answer of defendant. 
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with greater strictness to municipal bodies than to private cor- 
})orations3 and in general a municipality is not estopped from 
denying the validity of a contract made by its officers when there 
lias been no authority for making such a contract.^ A different 
rule of law would, in effect, vastly enlarge the power of public 
agents to bind a mnnicipality by contract, not only unauthorized 
hut prohibited by tlie law. It would tend to nullify the limita- 
tions and resti'ictions imposed with respect to the powers of such 
agents, and to a dangerous extent expose the public to the very 
evils and abuses which such limitations are designed to prevent. 
In the case here presented it is not to bo denied that the town 
council had no authority to make this contract ; that the charter 
set forth the conditions wliich would authorize such a contract to 
he made ; that those prescribed conditions had not been fulfilled, 
nor did the defendant believe that they had been. The iiiosi 
tha( appears hi his favor is that, without being misled or mis- 
taken as to the fact, but being warned that the contract was void, 
he nevertheless judged that it was legally valid; and, being als(» 
advised by the members of the council, he took the risk of per- 
forming it. The contract being thus unauthorized was not 
effectual as a contract, and the defendant does not appear in a 
position entitling him to invoke the doctrine of estoppel to aid 
him in enforcing the claim as though the contract was obligatory 
upon the town.” The Supreme Court of Colorado has held that 
tliG provision of the charter of the city involved declaring that 
neither the city council nor any officer of the city shall make any 
contract or do any thing binding or imposing upon tlie city any 
liability to pay money as upon contract until a definite appropria- 
tion shall be made to meet the req[uirements or consequences of 
such contract, was mandatory, and the ditch company furnishing 
the water for the necessary uses of the city could not recover 
against the city the reasonable price for the use of the W’^atcr in 
the absence of such a definite appropriation.® 

^ Citing Mayor v* Ray, 10 Wall 468; The court referred to the cases of 
Brady d. Mayor of New York, 30 N Argenti v. City of Han Francisco, 16 
Y, 313; Hague City of Philadcl- Cal 235; Nelson v. Mayor, 63 N. Y. 
phia, 48 Pa. St. 637; 1 Bill Mun, 685, quoting from the opinion of 
Corp, 467; Nash v. aty of St. Paul, Polcbti, J., in the latter, and cited 
SMiim, (172). further, lUcBonald r. Mayor, 68 N. Y, 

® Smith Canal or Bitch Co. ^ City of 28; Smith City of Newburgh, 77 N. 
Benver, (Colo. 1894) 36 Pac. Rep. 844. Y. 130; McCoy v. Briant, 53 Cal 347; 
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§ 267. Injunction of public olficials — rules. — The Supremo 
Court of Wasliiagton has held in a taxpayer’s action against the 
commissioners of a county, that the taxpayer was entitled to an 
injunction to restrain them from issuing certain bonds as the debt 
proposed to be increased was beyond the limitation of indebted- 
ness which the corporation was allowed to incur and had not 
been properly ratified or validated, and, furtlier, the arrangement 
with a trust company for the sale of the bonds, by which the lat- 
ter was to be allowed commissions, etc., of a large amount, vio- 
lated the requirement of law that they should not sell the bonds 
below par.^ 


People 'v. May, 9 Colo. 80; 8. 0 ., 10 
Pac. Hep. 641, When one benefited 
by a contract with a municipality can- 
not object tliat it was i/fUuf vire& the 
municixjality, sec City of Buffalo d. 
Bulcom, (1892) 184 N. Y. 532; a, c., 32 
K E, Rep. 7. 

* Iluntt?. Fawcett ct al , County Com- 
inissioners, (Wash. 1894) 86 Pac. Rep. 
318. In Avery «, Job, (Ore. 1894) 30 
Pac. Rep. 298, the Huprezne Court af- 
firmed the granting of an injunction 
in a taxpayer’s suit, restraining the 
injiyor, etc , of the city from purchas- 
ing a plant of a waterworks company 
for §28,000, worth only §10,000, and 
inadequate and unsuited to the pur- 
pose, though the i)urcbabe or erection 
of waterworks was a matter within the 
discretion of the city council. In In- 
lendant & Town Council of Living- 
ston D. Pii^pin, (1858) 81 Ala. 642, an 
action against the nmuicipality to re- 
cover the price agreed to be paid for 
the boring of an artesian well, it was 
held that the mimieipal corporation 
could not set up the defense that 
though its corporate authorities had 
j>owcr to contract for the procuring of 
a supply of water on the public square 
of the town, they ought to have 
adopted some leas expensive means of 
procuring it. The court said: **Thc 
corporate authorities, having the power 
to procure tiie supply of water, were 
themselves the judges of the mode and 


rmnner calculated to accomplish 
that object. Lawless e. Reese, 4 Bil>b, 
309. The propriety of their election 
and the binding efllciency of their < on- 
traot cannot heciiieslioned collaterally. 
If their proposed expenditure was an 
abuse of their powers, any of the coi*- 
poratora have tin ample remedy by in- 
junction. See Christopher «). Mayur 
of New York, 13 Barb. 667, and au- 
thorities cited/' For a full discussion 
of the subject of in junctions agaiiibt 
public boards of commissioners, etc , 
see Btevens St. Mary's Training 
School, (1893) 144 111. 336. That per- 
sons dealing with a municipal corpo- 
ration through its officers must know 
and arc charged with a knowledge of 
their powers in contmeting, see Me- 
Ronahl ». Mayor, etc., of Now York, 
68 N. y. 23; Cornell Guilford, 1 
Ren. 510; Sutro 0 . Pettit, 74 Cal. 382; 
Hodges i) Buffalo, 2 Ren. 110; Lowell 
Savings Bank f'. 'Wmeheater, 8 ARcn, 
109; Merchants' Bank Bergen 
Goimty, 115 U. S. 384; Wallace it. 
Mayor, etc., of San Jose, 29 Cal. 181; 
Rorsey County d. Whitehead, 47 Ark. 
205; Bartoni?. Swepston, 44 Ark. 437; 
Schumm d, Seymour, 24 K. J. Eq. 
143; Alton v. Miilledy, 21 111 76; 
Cleveland 1 ?. State Bank of Ohio, 16 
Ohio St. 286; Chicago v, Shober, etc., 
Co., 6 Bradw. (111.) 560; Cray craft v. 
Selvage, 10 Bush (Ky.), 708; Perldu- 
son 0 . St. Louis, 4 Mo, App, 322; 
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Clurk r. Polk County, 10 Iowa, 248; 
C’arpenter v. Union, 58 Iowa, 335; 

V, Keokuk County, 18 Iowa, 
lUO, Wliiteside c. United Slates, 98 U. 
S, 247; Ilaraliniau v. Bates County, 92 
V. S. 509; Mnupin ». Pranklin County « 
or Mo 327. As to when a municipal 
< orporjition U not (‘stopped to set up a 
plea of ultm vires in actions brought 
upon contmcts (‘Utered into by its offi- 
cers, see Sioux City Wi^are, 59 
Iowa, 9.*); Stiflg(»r r. Jlcdoak, 64 Iowa, 
465; State v, Haskell, 29 Iowa, 276: 
East Oakland v, Skinner, 94 U. S. 255; 
Pobt Kendall County, lOo U. S. 667; 
hhCluro K Oxford Township, 94 U. 
S 420; Bates County /k Winters, 07 U, 
S 88; South Ottawa Perkins, 04 IT. 
S 260, Daviess County v. Dickinson, 
117 U. S. 657; Burrill i', Boston, 2 
Cliff. 590; Fox ». New Orleans, 12 La. 
Ann. 154; Seibrecht v. New Orleans, 
12 La. Ann. 496; Checney r. Brook- 
iiold, 60 Mo. 53; McCaslin a. State, 09 
Ind. 428; Slate v. Bevers, 86 N. C. 588; 
Dill n. Warebam, 7 Met. 438; Tanccy 
u. Hopkins, 1 Munf. (Va.)419; Nalie 
V, Fenwick, 4 Band, (Va.) 585; Ship- 


man V. State, 43 Wis 881; Perry v. 
Superior City, 26 Wis. 64; State r. 
Hastings, 12 Wis. 596; Nash ?j. St. 
Paul, 8 Mnn. 172, Donovan d. Alayor, 
etc., of New York, 83 N. Y. 201; Ap- 
pleby V. Mayor, etc,, 15 How. Pr. 428; 
Martin v. Mayor, etc , of Brooklyn, 1 
Hill, 545; Albany v, Cunliff, 2 N. Y. 
165; Overseers of Norwich o. Over- 
seers of New Berlin, 18 Johns, 382; 
Cowen i>. West Troy, 43 Barh. 48; 
Trustees of Paris Township v. Cheriy, 
8 Ohio St. 564; Western College of 
Medicine o. Cleveland, 12 Ohio St. 
375; Mitchell ®. Rockland, 41 Me. 363; 
Fluty V, School District, 49 Ark. 94; 
Ilnlbut V Fomst City, 34 Ark, 246; 
Mitchell V Rockland, 46 Me. 496; 
People V. Baraga Township, 39 Mich. 
554; Taft r. Pittsford, 28 Vt 286; 
Haynes o, Covington, 13 Hm. & Alarsh 
(Aliss.), 408; Treadway v. Schnauher, 
1 Dak 236; Neely », Y'orkvillo, 10 S. 
0. 141; Bryan Page, 51 Tex. 682; 
Trustees of Belleview r, Hohn, 82 Ky. 
1; 8. o., 4 Am. &Eng. Corp. Gas. 524; 
Murphy v. Louisville, 9 Bush {Ky,)» 
189. 
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§ 268. The doctrine of ultra vires as explained by Eng*- 
iish courts. — Where a corporation is created by an act of parlia- 
ment for particular purposes, with special powers, their deed, 
tinder their corporate seal, and that regularly affixed, does not 
bind them, if it appear by the express provisions of the statute 
creating tlje (*oi’poi’ation, or by necessary or reasonable inference 
from its enactments, that the deed was ultra mres — that is, that 
tlie legislature meant that such a deed should not be made,” was 
stated to l)e tlie rule by Caron Paukk.^ Lord Chancellor Ckan- 
woBTH has observed in a case that he thought the statement of 
the rule by Baron Pakick “the more correct way of enumerating 
the doctrine, tliough practically it makes very little difference 
whether we say tliat the railway company has no authority given 
to it by its incorporation to enter into contracts as to matters not 
connected with its corpox’ate duties, or that it is impliedly pro- 

' South Yorkshire Railway tJ. Great way Stewart, S Macq, 382, 415, by 
Northern Railway, 9 Exch. 66, 84* Lord Wbnslbydalk 
S ee, also, Scottish Northeastern Bail- 
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hibitcd from so doing, because by necessary inference tlie logislu-' 
tnre must be considered to iiave intended that no such contracts 
filiould be entered iuto.”^ Lord St. Leonard has distinctly recog- 
nized that ‘^directors cannot act in opposition to the purpose for 
whi(‘li tlieir company was incorporated, nor bind their companies 
by contracts foreign to tlic purposes for which they were estab- 
lished.”® Lord Ohaiicellor Cranwortu has said that tlie Englisli 
authorities had “ established the j)ropositioii that a railway com- 
pany cannot devote any j^art of its funds to an object not witliiu 
the scope of its original constitution, how beneficial soever that 
object might seem likely to prove ; ” and, after a review of the 
cases reported, “it must, therefore, he now considered as a well- 
settled doctrine that a company incorporated by act of parliament 
for a s])ocialpnrpose cannot devote any part of its funds to objects 
unauthorized by the terms of its iueorpoiution, however desirable 
such an application niaj appear to be.”® 

§ 269 . These rules applied by English courts to special 
acts of corporations. — In an English ease the o])jects of the 
eompauy rogistei'od under the English Joint-Stock Companies 
Act of 1862 was created were stated in its memorandum of asso- 
ciation to be “ to make and sell or lend or hire railway carriages 
and wagons and all kinds of railway plant fittings, tnachinery 
and rolling stock ; to carry on the business of mechanical engi- 
neers and general contractors ; to purchase, lease, work and sell 
mines, minerals, land and buildings ; to purchase and sell, as mer- 
chants, timber, coal, metals or other materials, and to buy and sell 
any such materials on commission or as agents,” The directors 
agreed to purchase a concession for making a railway in a foreign 
country, and afterward (on account of difficulties existing by the 
law of that country) agreed to assign tlie concession to an asso- 
ciation fonned there, which was to supply the materials for the 
construction of the railway and receive periodical payments from 
the English company. In an action at law brought by the 
foreign associates against the English company upon this agree- 
ment, it was held in the lower courts, as well as in the House of 
Lords, to be ultrw ^ires. The House of Lords unanimously held 
the contract not to he within the seope of the memorandum of 

*Slirewabuiy Birmingham Rail- ® Eastern Counties Railway t?. 
way * 0 . Northwestern Railway, 6 H, L, Hawkes, 6 H, L, Oas. 881. 

Cas. 113, 135-187. «lbid. 



^ 2G9] ULTRA VIBES — PRIVATE OOEPORATIONS. ^1:4 9 

{issociation and, tlierefore, void and incapable of being ratified, 
and that the action could not he maintained.^ In an Eiiglisli ease 
it was held that no action could be maintained by one railway 
company against another upon an agreement made by the latter 
to take a lease of the railway of the first company and to pay the 
expenses incurred by that company in the soliciting and promot- 
ing of hills in parliament for the extension and improvement of 
that railway, even if the object and effect of the agi'eoraent 
were to increase the profits of the defendants’ railway.^ In a 


^ Ashbury Railway Carriage & Iron 
Co. V. RichOj L. R., 7 II. L. 553; in the 
lower courts, L. R., 9 Exch. 234. 
Lord 8ELBORNE of the House of 
Lords said; “The action in this case 
is brought upon a contract not directly 
or indireclly to execute any works, 
but to find capital fora foreign railway 
<*ompauy in exchange for shares and 
bonds of that company. Such a con- 
tract, in my opinion, was not author- 
ized by the memorandum of asso- 
ciation of the Ashbury Company. All 
your lordships and all the judges in 
the courts below appear to be so far 
agreed. But this, in my judgment, is 
really decisive of the whole case. 
* * I think that contracts for 

objects and purposes foreign to or in- 
consistent with the memorandum of 
association are vltra t^lres of the cor- 
poration itself. And it seems to me 
far more accurate to sjiy that the 
iuahility of such companies to make 
such contracts rests on an original 
limitation and circumscription of 
their powers by the law, and for the 
purposes of their incorpomtion, than 
thiiL it depends upon some express or 
Implied prohibition, making acts un- 
lawful which otherwise they would 
have had a legal capacity to do. This 
being so, it necessarily follows * * ^ 
that whore there could be no mandate 
there cannot bo any ratification; and 
that the assent of all the shareholders 
can make no difference when a 
stranger to the corporation is suing the 


company in its corporate name upon a 
contract under the common seal. No 
ngreenient of shareholders can make 
that a contract of the corporation 
which the law says cannot and shall 
not be so.” 

2 East Anglian Railways ». Eastern 
Counties Railway, 11 C. B. ‘iTS. It 
was said by Chief flustice Jfhvts, in 
delivering the judgment of himself 
and Justices Mvule, Willuaih and 
TALPotum; “This act is a public act 
accessible to all and suppf^sed to be 
known to all, and the plaint ilTs must, 
therefore, be presumed to have dealt 
with the defendants Arith a full 
knowledge of their respective rights 
whatever those rights may be. It is 
clear that the debrndants have a lim- 
ited authority only and are a corpora- 
tion only for the purpose of making 
and maintaining the railway sanctioned 
by the act; and that their funds can 
only be applied for the purj»osca 
(lirect(»d and provided for by the stat- 
ute. Indeed, it is not contended that 
a comx>any so constituted can engage 
in new trades not contemplated by 
their act; but it is said that they may 
embark in other und{*rtaldngs, how- 
ever various, provided the object of 
the directors be to increase the profits 
of their own railway. This, in truth, 
is the same proposition in another 
form, for if the company cannot carry 
on a trade merely because it was not 
contemplated by the act, they cannot 
embank in other undertakings not 
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case where a railway company, authorized by act of parliament 
to pmvhaac a branch line and to raise a sum of money for the 
purpose of eonstrueling that lino, applied part of the sum so 
raised to the consUTietion of its main line, Viee-Oliancellor Win- 
RAM and Lord Chancellor CoTrENiiAM, on appeal, sustained the 
hill of a shareholder, not only to restrain such application of tlii^ 
rest of the sum, but albO for an account of the part already 
illegally expended.^ 

§270. The doctrine of ultra vires as explained by 
United States courts. — The Supremo Court of the United 
States has approved tlie rules established in the English caseb, 
and held that the purchase of a steamboat to run in connection 
with a railroad corporation’s road and the giving of a note for 
tlie same, w^as a departure from the business <jf the corporation, 
and that the officers in the purchase and the execution of the 
note for the nurcliaso money exceeded their authority.^ Spoak- 

sauctioned by the act merely because some remote period may be highly 
they hope the .speculation may ulti- beneficial to the line. The public also 
mately increase the pioflts of the has an interest in the proper lulminis- 
sharcholders. They cannot engage in tration of the powers coufcired by tin* 
a new trade because they are a cor- act The comfort and safety ot the 
poration only for the purpose of inak- line may be sciiously impiiii'ed if tin* 
and maintaining th(* Eastern Counties money supposed to be nci'ossury am I 
Kailway. What additional power do destined by parliament' for the mairi- 
they acquire from the fact that the tenanoc of the railway be cApended in 
undertaking may in .some way benofit other undertakings not contemplated 
their line? Whatever may he their when the act was obtained and not 
object or the prospect of success, expressly sanctioned by the legisla- 
tUey are still but ii corporation for the ture/* Hec, also, Maegregor r. Dover 
purpose only of making and main- & Deal Bail way, 18 Q. B. 618. 
taming the Eastern Oounties Railway; ^ Bagshaw v Eastern Union Ihiil- 
and if they cannot embark in new way, 7 Haro, 114; s. c., 2 Macn. 
trades becjiuse they have only a lim- Gord. 389; 2 Hall & Twells, 201. In 
ited authority, for the same reason Caledonian & Dumbartonshire Bail- 
they can do nothing not authorized by ^vay a . Magistrates of Helensburgh, 2 
their ac*t and not within the scope of Macq. 391, the House of Lords held 
their authority. Every proprietor, tliat no action would Ho against a rail- 
when ho lakes shares, has a right to way company on an agreement of its 
expect that thp conditions upon which projectors to advance money to con- 
tho act was obtained will be per- struct a pier and harbor at the end of 
formed; and it is no sufficient answer a proposed branch of the railway, 
to a shareholder expecting his divi-* ^ Pearce a Madison & Indianapolis 
dead that the money has been ex- Railroad, 21 How. 441. 
pended upon undertakings which at 



270] 


XJLTEA VIBES — PBIVATE CORPORATIONS. 


461 


ing of the decibioii in Ashbury Eailway Carriage & Iron Co. 
Eiche, 7 II. L. 653, as establishing “ the broad doctrine that a 
contract not within tho scope of the powers conferred on the 
corporation cannot be made valid by the assent of every one of 
the sliarelioldors, nor can it by any partial performance become 
the foundation of a right of action,” Mr. Justice Miller, of the 
Supreme Court of the United States, expressed the opinion that 
that decision “ represents the decided preponderance of authority 
both in this country and in England, and is baaed upon sound 
principles.” ^ This may be generally stated as settled law with 
reference to corporations. A corporation has power to do such 
business only as it is authorized to do, and no other. It is not 
hold out by the government nor by tho stockholders as authorized 
to make contracts which are beyond tlie purposes and scope of its 
charter. It is not vested with all the capacities of a natural per- 
son, or of an ordinary partnership, but with such only as its char- 
ter confers. If it exceeds its chartered powers, not only may tho 
government take away its charter, hut tho>se who have subscribed 
to its stock may avoid any contract made by the corporation in 
clear excess of its powers. If it makes a contract manifestly 
beyond the powers conferred by its charter, and, therefore, uulaw- 
fu], a court of chancery, on the application of a stockholder, 
will restrain the corporation from carrying out tlie contract, and 
a court of common law will sustain no action on the contract 
against tho corporation.^ The Court of Appeals of Maryland 

* Thomas o. Railroad Co,, 101 U. light of a common partnership and aw 
S. 71. subjeot to no greater vigilance than 

^ Davia v. Old Colony R. R. Co., common partnerships are, would, I 
(1881) 181 Mass. 258. This reference think, be greatly to mistake the func- 
is made to a leading English case: tions which they perform and the 

In the leading case of Colman powers which tney exercise of inler- 
Eastern Counties Railway, 10 Beav. 1, fcrence, not only with the public but 
the directors of a railway company with the private rights of all individu- 
were restrained by injunction from als in this realm. We are to look 
carryiiig out an agreement by which, upon those powers as given to them 
for the purpose of increasing its traflac, in consideration of a benefit which, 
they proposed to guarantee certain notwithstanding all other sacrifices, it 
profits to, and to secure the capital of, a is to bo presumed and hoped, on the 
steam packet company, to ply between whole, will be obtained by the public, 
a port near one end of the railway in But it being the interest of the public 
England and certain foreign ports, and to protect the private rights of all in- 
Lord Lanudals, M. R., said: ‘To dividuals, and to defend them from all 
look upon a railway company in the liabilities beyond those necessarily oc- 
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have decided that corporations are not only incapable of making 
contracts which are forbidden by their charter, but in general 
they can mate none which are not necessary, cither directly or 
indirectly, to efiect the objects of tlicir creation, and that the cor* 
poration itself may, in au action brought against it upon such 
contract, deny its power to enter into it.^ In a New York 
case, involving the issue of preferred stock by a corporation to 
certain of its stockholders who advanced money for the purposes 
of the corporation, Foloer, J., of the Commission of Appeals, 
very fully explained this doctrine in words which have been gen- 
erally approved and accepted as correct by the courts of this 
country. He said : “ In the application of the doctrine of '\ilfra 
mresy it is to be borne in mind that it has two pliascs, one 
where the public is concerned; one where the quesiion is between 
the corporate body and the stockholders in it, or between it and 
its stockholders and third parties dealing with it and through it 

<*u8ioned by Ibe powers given by the and thereby to increase the profit to 
several acts, thoiae powers must always the shareholders. There is, however, 
be carefully looked to, and I am no authority for anything of thal kind, 
clearly of opinion tliat the powers It hus been stated that these things, to 
wliich are given by an act of parlia- a small extent, have frequently hum 
ment like that nowin question, extend done since the establishment of rail- 
no farther than is expressly stated in ways, but unless the acts so done can 
the act, or is necessarily and properly be proved to he in conformity wdth the 
reqtiired for carrying into eHect the powers given by the special acts of 
undertaking and works which the act ‘parliament, under which those acl.s are 
has expressly sanctioned. * done, they furnish no authority what- 

Ample powers are given for the pur- ever.' And after full consideration of 
pose of constru<‘ting and maintaining the case he summed up his opinion 
the railway, and for doing all those thus: ‘ To pledge the funds of this 
things required for its proper use when company for the purpose of support- 
made, but I apprehend that it has no- ing another company engaged in a 
where been stated that a railway com- hazardous speculation, is a thing 
pany, as such, has power to enter into which, according to the terms of this 
all sorts of other transactions. In- act of parliament they have not a 
deed, it has been very properly admit- right to do,’ They have the power to 
ted tliat railway companies have no do all such things as arc necessary and 
right to enter into new tuides or busi- proper for the purpose of carrying out 
nesses not pointed out by their acts; the intention of the act of parliament, 
but it has not been contended that and they have no power of doing any- 
they have a right to pledge without thing beyond it.” See, also, Salomons 
limit the funds of the company for the v. Laing, 3^ Boav. 3;19, 332, 353. 
encouragement of other transactions, * Pennsylvania, Delaware & l^Fary- 
however various and extensive, pro- land Steam Navigation Co. v. Dan- 
vlded the object of their liahility is to dridge, 8 G-ill <& Johns, (Md.) 248. 
increase the traflac upon the railway 
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witli them. When the public id concerned, to restrain the eor])ora- 
tion -within the limits of the power given to it by its charter, an 
assent by the stockholders to the use of unauthorized power by tlie 
corporate body will be of no avail. When it is a question of the 
light of a stocldiolder to restrain the corporate body within its 
express or incidental powers, the right of the stockholder may, in 
many cases, be denied on tlie ground of his express assent or liis 
intelligent though tacit consent to tlie corporate action. If there 
be a departure from statutory direction, which is to bo considered 
merely a breach of trust to be restrained by a stockholder, it is 
pertinent to consider what has been liis conduct in regard thereto. 
A corporation may do acts which affect the public to its barm, 
inasmuch as they are J7dp $e illegal or are indium prohibit 
Then no assent of stockholders can validate them. It may do 
acts not thus illegal, tliougli there is want of power to do them, 
which affect only the interest of the stockholders. They may be 
made good by the assent of the stockholders, so that strangers to 
the stockholders dealing in good faith with the corporation will 
be protected in a reliance upon tlioso acts. The instance put in 
Bissell V, Mich. So., etc., R. E. Co., 22 'N. Y. 269, is iUustrativo. 
A bank has no authority from the state to engage in benevolent 
enterprises, and a subscription, though formally made, for a 
charitable object, would be out of its powers, but it would not 
be otherwise an illegal act, yet, if evei^ stockholder did expressly 
assent to such an application of the corporate funds, though it 
would still be in one sense ultra mres, no wrong would be done, 
no public interest harmed, and no stockholder could object or 
claim that there was an infringement of his rights and have 
redress or protection. Such an act, though beyond the powci* 
given by the charter, unless expressly prohibited, if conffrnied by 
the stockholders, could not be avoided by any of them to the 
harm of third persons. This arises from the principle that the 
trust for stockholders is not of a public nature.” ^ 

§ 271. Illustrations of acts not ultra vires the corporation. — 
In furtherance of its legitimate objects and in the due prosecution 
of its Imsiness, a corporation may loan money and take mortgage 
security.* If the term for which a corporation is authorized to 

•Kent !>. Qnicksilver Mining Co., 'Madison, etc.. Plank Koad Co. «. 
(1879) 78 N. y. 169, 185, 180. Watertown Plank Road Oo..5 Wis. 173, 
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loan money on mortgage be limited to one year, it may still 
enforce securities given for a loan of two years, if there is no pen- 
alty attached to taking such securities ; and it may ratify a loan 
made without the required vote of its directors.^ A building and 
loan association having conferred upon it by the statutes of a state 
expressly the power to loan money to its shareholders, on mort- 
gages of real estate, on such terms and conditiony as may he pre- 
scribed by the by-laws, a loan to one of its shareholders, though 
not strictly in conformity to one of its by-laws, or even contra- 
vening it, would not bo ultra mres? Corporations formed under 
the general law of California, it has been held, have the power to 
purchase and hold an exclusive franchise or privilege granted by 
the legislature to an individual and his assigns.^ It does not fol- 

^ Gerinautown F. M. Ins. Co. d. sucli property as the purposes of tho 
Dliein, 43 Wis. 4S0, corporation should req^uire, and it 

* Kelly JloMle Building & Loan was objected that tho property in 
Association, (1879) 64 AJa, 601, In controvetby was not of that de- 
Cooper o. Frederick, (1846) 9 Ala. 738, it scription, and that the corporation 
washeld that a resolutionby the direct- had no power to purchase it. The 
ors of a railroad corporation, that the court overruled tho objection, saying: 
stockholders might relinquish one-half “Whether or not tho premises in con- 
of thoir stock and the payments pre- troversy are necessary for those pur- 
viously made accounted for as if made poses, it is not material to inquire; 
on the stock retained, provided the that is a matter between the govern- 
stockholderb paid all the calls subse- ment and the corporation, anil is no 
qucntly made by the directory, was in concern of the defendant.'* The rea- 
Ihe nature of a contract, entered into son of the rule is obvious. As be- 
hetween the corporation, and its mem- tween the parties the purchase is valid 
hers, and was not on its face illegal and it must he so as to third persons, 
and improper. until, by a proper proceeding, a for- 

» California State Telegraph Co. feiture has been declared. It is well 
Alta Telegraph Co., (1863), 33 Cal. settled that a cause of forfeiture can- 
398. A purchase by a corporation in not be inquired into collaterally.” 
the face of a positive prohibition In his concurring opinion Cope, 
would he void; but that is not this Oh. J., said: “As to the capacity 
case. There was no provision of law of the corporation to purchase, the 
forbidding the purchase; and, admit- defendant is not the party to ob- 
ting that the corporation had no ject. If the corporation, in making 
power to make it, the want of power, the purchase, has acqxiired property 
in the absence of an express prohibi- which, under tho law of its incorpora- 
tion, is not sufficient to avoid it as to tion, it had no light to acquire, all 
third persons, Tho rule in such cases that can he said is that it has exceeded 
was laid down by this court in Na- its powers, and may be deprived of 
toma Water Mining Oo. Olarkin, the property by a judgment of for- 
14 Cal. 644. In that case the corpo- feiture. The question is one which 
ration was empowered to purchube tho state alone can raise.” 
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low Iroiu tliG prollibitioii in a eliarter of a cor2>oration of dealing 
in commercial paper that the corporation may not receive and 
sell notes given for the sale of its lamls,^ A corporation sneco>ed- 
ing to the business of an iiidivklual in its line of nianiifacturos. 
tor instauce^ may accept from the iiiclividiml whom it siicceocled 
an order accepted by him upon particular ternis.^ Tlioiigh tlie 
articles of an incorporated colloge may not expressly give it power 
to i*aiso and control funds by taking endowment notes, it may 
accept and enforce payment of such notes.® A contract entered 
into by a railroad corporation before the completion of its lino of 
road, for the transportation of freight after the completion of its 
line, is not ultra hut is binding and enforceable.'^ And 

such a corporation, while retaining the benefit of such a conti'act 
which has been fully executed, cannot assert that it had no power 
to make the contract the consideration for which it liad received.^ 
A railroad corporation, under the statutes of Indiana, may pay iit 
advance for the use of another railroad tliUb aiding in it^ coir 
struction.® It is not beyond the power of a corporation author- 
ized by its charter to purchase any real estaro or other prop- 
erty,” etc., to purchase its own stoek.'^ In an early Mjissaclmsett-s 
case it was held that where a statute of the state prohibited thw 
receiving or negotiating in any way of bills or notes of lianks not 
incorporated in that state, the taking of a note payable in sucli hills 
was an ultra vires a Massachusetts banking institution and the 


^Buckley v. Briggs, (1860) 30 Mo. 
4.>3. In Western Organ Co. Red- 
dish, 51 Iowa, 56, it was held that the 
corporation, though organized for the 
manufacture and sale of musical instru- 
ments, with no power to engage in the 
business of loanmg money, might still 
take from its agent in payment of in- 
debtedness by him to the corporation 
the note of a third party belonging to 
him. 

^ Cook Manufacturing Go. i\ Ran- 
dall, 6^ Iowa 344. 

“ Simpson Centenary College r. 
Bryan, 60 Iowa, 393. 

'* Louisville, New Albany & Chicago 
Rjr. Co. ' 0 , Flanagan, (1887) IIS Ind, 
498. 


® Aurora & Cincinnati R Oo. 
City of Lawrenceburgh, (1877) 60 Ind. 
80. As to the right of a corporatioa 
to purchase its own stock and reissue 
it, see City Bank Bruce, 17 N. Y, 
507; C., P, & 8. W. R.R Co. ?). Mar- 
seilles, 84111. 145, 643; L. S. I. Co. v. 
Dre.vel, 90 N. Y. 93; Btate Bank r. 
Fox, 3 Blatchf, 43 i; Otter o. Brevoort 
P. Co,, 50 Barb. 25G. Am to the power 
of a corporation to purchase shares of 
its own stock in good faith, an<l not in 
fraud of its creditors, see Chicago, 
Pekin & So Western R. R, Co. Presi- 
dent, etc., Town of Marseille-s, (1876) 
84 111. 145; on i-ehearing, 84 111. 643; 
Clapp r. Peterson, (1883), 104 III, 36. 

■^lowa Lumber Co. % Foster, 49 
Iowa, 33. 
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uute was void.^ A manufacturing corporation may take sliares 
of another corporation in payment of a deht.^ An academy 
being incorporated for the purpose of holding funds to be applied 
to the eaucation and mural and religious improvement of youth^ 
its trustees are capable of holding funds in trust for an associa- 
tion the objects of which are biniihir and to any extent auxiliary 
to those for which they may have been incorporated.® A corpo- 
ration vested with power to take and dispose of the securities of 
another corporation may guarantee the payment of tliose securities 
if it disposes of tliem to another party in payment of its own 
debt. So, too, if it buys property subject to a mortgage security 
bond, it may guarantee the payment of such bonds if the guar- 
anty be taken as payment tfmto of its debt.'* A corporation 
created for the purpose of conshnicting a road, cm])owei*ed by 
statute to borrow^ money to be used in the coiiatrnetion of its road 
or in paying fur materials purchased for its construction and to 
mortgage its road to secure the payment of the money so bor- 
rowed, may mortgage its road to secure the payment of money 
due a (‘ontractor for constructing the same ; and it may mortgfigo 
any portion of its road as well as the whole of it.® Such a corpo- 
ration, the charter of which authorizes it to borrow money ou 
such terms as might he agreed upon between the parties,’’ may 
borrow money at a rate of interest beyond that established by the 
general law.® A.n ins\irance corporation autliorizcd to invest its 
capital, profits and surplus funds in such securities, and in such 
manner as it may elect, and required to invest its reinsurance 
fund among other securities, in bonds and mortgages on unin- 

^ President, Directors, etc., of (189S) 50 N. J. Eq. 056, the defendant 
Springfield Bank », Merrick, (1817) 14 corporation being authorized by char- 
Mass. 3S3. ter to issue bonds for proper corporate 

^ Howe V. Boston Carpet Co , (1860) purposes, and the validity of the con- 
16 Gray, 493; citing Hodges u. Hew tract being cs'-ablished, the Court of 
England Berew Co., 1 R. 1. 31S, and Chancery declined to interfere to regii- 
3 R. I. 9; Treadwell r. Salisbury ]Mfg. late the character of the payments, or 
Co., 7 Gray, 393, of the instruments to be issued tbere- 

* PhillipvS Academy King (1815), for, as long as the same were not ex- 
19 Mass. 646, pressly unauthorized, 

^Ellerman u Chicago Junction ® Greensburgh, Milford & Hope 
liailway & Union Stock Yards Com- Turnpike Oo, McCormick, (1873)45 
pany, (1891), 49 H, J. Eq. 917. In Ind. 939. 

Willoughby v, Chicago Junction Rail- ® Morrison r. Eaton & Hamilton R. 
ways & Union Stock Yards Company, R. Co. {I860) 14 Ind. 110. 
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cumbered real estate,” will not commit an act uUm 'v/m by 
making a loan of immey to one, accepting bis notes and mortgage 
to secure thein.^ The charter of a Massachusetts corporation 
authorized it to purchase and hold “in fee simple or otherwise” 
real and personal estate to the amount of $50,000, which was 
increased by subsequent statutes to $600,000. The corporation 
was also by its cliarter authorized to appropriate its funds to 
charitable purposes, and to employ its annual income, among 
other purposes, “ to promote iiiveiilions and improvements in the 
mechanic arts, by granting premiuins for said inventions and 
improvements.” There was no direction in the charter or subse- 
quent statutes as to the manner in which the provisions for grant- 
ing these premiums should be carried out. It was held by the 
Supremo Court of Judicature that the corporation might pur- 
chase land and erect a permanent building thereon in which 
to liold exhibitions and the meelings of the corporation.*^ 

Daly V. National Life insurance for carryint^ out this provihioii, 
Co., (1S78) 64 Ind, 3. not inconsistent with any othoi' pro- 

Richardson ?'.Massachn&eUs Chari- vision of the charter, and any profit 
table Mechanic Association, (1881) 131 arising therefrom might properly 
Mass. 174. It was said hy the court: be held by the association and th(% 
** For many years the association has income thereof devoted to the pur- 
been in the habit of holding such ex- poses for which it was incorpo- 
bibitions in buildings hired or tempo- rated. In order to do this, a place 
rtirily erected for that purposf*. The must be provided for the exhibition, 
money received from such exhibitions, either by hiring buildings, or by erecl- 
over and above the expenses, has been ing temporary or permanent buildings 
invested in real and personal estate, for the purpose, for the association has 
and the income therefrom devoted to full power to acquire title to real cs- 
thc use of the association as directed tate in fee simple or otherwise, and it 
by the charter. Wo cannot say that can undoubtedly hold such real estiite 
the method thus adoi)ted for carrying as is necessary for its use in the excr- 
into execution this particular provis- cise of the powers conferred upon it.’* 
ion of the charter is beyond the pow-or In Bcyinour v. Spring Forest Oemetery 
of the corporation. The charter fail- Association, (1892) 64 linn, 632; s. c’., 
ing to indicate in what manner this 19 N. Y. Supp. 94. the bonds given by 
power shall be exercised, a wide dis- the association for lands purchased 
cretion is given to the association; for under the powers granted suchassocia- 
there arc many ways in which it might tions by statute to ‘ * purchase such real 
be executed. An exhibition open to estate as the purposes of the as&ocia- 
the public at a proper charge, at lion may require” were held not to be 
which mechanics may display their void as ultra mres. See Fuld d. Burr 
inventions and improvements, and Brewing Co., (Ot. Cora. PI N. Y, City, 
compete for premiums and gratuities, 1892) 18 N. Y. Supp, 456, for an 
would seem to be a reasonable method illustration of what guaranty was 
58 
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Wliere a railroad corporation agreed to load steamers cliartered hy 
a cotton compress company with cotton on terms named in tlicir 
contract for sliipnieut, and the compress company had, by the 
delay of the railroad corporation in delivering the cotton for 
shipment, to pay a large sum for demurrage and brought its 
action against the railroad corporation for its recovery, the Court 
of Appeals of Yirginia held that the contract on the part of the 
railroad corporation was not ultm vireh*} A loan of money 
upon mortgage beciirity by a corporation organized for the pur- 
pose of constructing ditches for the conveyance and sale of water, 
the California Supreme Court has lield, was not necessarily an act 
exceeding its corporate powers ; further, sucli a contract, if iie(*eh- 
sary to attain its general objects and made as an incident t(# the 
exercise of its granted powers, was valid, and in the absem-e of 
proof it would he presumed.^ A corporation, organized under 

not, ultm w'es this corporation, and, to deliver a certain number of bales of 
if so, the plea of ultra dm was cotton, at a specilied time, at Norfolk, 
not available, in which case JSchnrr for shipment to Liv(‘rp(>ol {)y chur 
Investment Co., (Ct, Com. PI. tered slcaimers for that purpose, It 
N. Y. City, 1892) 18 N, Y. Supp. was not contrary to or forbidden by 
454, was distinguished. Illustration their charter, and it was for the inivv- 
of a contract not vires the corpo- ests of commerce and in the line of 
ration, seo United Lines Telegraph their business.” Oiling additionally, 

00, D, Safe Deposit tS? Trust Co., (1893) as authority, 1 Wood Ry, Law, § 17t), 
147 U. B. 431; s. e., 13 Sup, CU Rep. pp. 474, 479, 480, 523; Hi), 182; 
390, What class of contract by a rail- Pierce on Railroads, 499-501, 508-510. 
road corporation is not ultra vires, sec * Union Water Co. i\ Murpliy's Plat 
Union Pacific Ry, Co. ». Chicago, R. Pluming Co., (186tf) 220al. 6S1. “Fur 

1. & P. Ry. Co., (1892) 51 Fed. Rep. instance,” said the court, “it might bo 

309; 8. c,, 2 0. 0. A. 174; 10 U, B. necessary for such a corporation to 
App. 98, make advances, in the nature of a loan, 

^Norfolk & Western R. R. Co, v. to cmible a contractor to construct 
Shippers’ Compress Co., (1887) 83 Va. their works, or it might be very nec- 
272; 8, o., 2 S. E, Rep. 139. The court essary for such a corporation to pro- 
said: “The contract was incident to cure an additional supply of water, 
and for the benefit of their business as and a loan of money to another water 
common carriers, and it was but a company who may be engaged in cou- 
part of a long-established and system- structing ditchc.s which will bring aiir*h 
atic policy of these railroads compos- additional supply, may be the direct 
ing the air lines to induce and control and necessary means to attain ihat 
the transportation of cotton for the object. Bo, too, it might become nec*^ 
interior west and southwest over their essary for a corporation engaged in a 
lino for shipment to England from the large enterprise, such as the constnic- 
portof New York. It was not a con- tion of large canals, railroads, turn- 
tract to buy or sell cotton, hut simply pike roads, and the like, to borrow 
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the laws of Illinois, through its stockholders and officers entered 
into an agreement with ofclier persons owning patents, etc., 
adapted to its business, by which a new corporation was organ- 
ized, the former as a part of its agreement transferring to the 
new one 10,000 of its shares of stock, which had been prop- 


money on favoiuble terms and at a low- 
rate of interest; it might be necessary 
to borrow it upon long time, providing 
a sinking fund for its payment, by 
setting apart a certain portion of the 
corporate revenues, to be loaned out 
on interest, suffering the principal and 
interest to ac‘cumulate to an amount 
Rufbeient to repay the borrowed money 
when due. Such is the usual mode of 
conducting the business oi corpora- 
tions of that character, and there can 
be no objection to il so long as the 
legitimate business of the corporarion 
is not changed into that of a loan com- 
pany. So long as the loans are a mere 
incident to the exercise of its legiti- 
mate powers they are rightful and 
valid. So numerous other cases of a 
like character might be suggested 
where loans by a corporation might be 
very proper and necessary in con- 
ducting its business operations; and if 
all corporations are to be considered as 
absolutely prohibited, or not permitted, 
to make any loan of money except in 
the few classes of cases of corporations 
where it is expressly allowed by the 
statute, and all such contracts are lo 
bo held void, a result would be pro- 
duced which certainly never was in- 
tended by the legislature, nor is it 
sustained by the rules of law. A cor- 
poration bad power to insure lives and 
grant annuities, and it was held that, 
as it must have funds to apply to 
those pm'posca, it might loan its 
money, and the loan by it would be 
presumed to have been made in the 
ordinary course of its business, and, 
therefore, valid, although it had no 
express power to Joan money. The 
authority to loan money was upheld 


as an incident to the other powers con- 
ferred by the charter. Farmers* L. & 
T. Co. V. Clowes, 4 Edw. Ch. 57^; 
fl. c\, 3 Comst. 470; Farmers* L. & T. 
Co. p. Perry, 3 Sandf. Oh. 339. So, 
too, an insurance company -was iuctn*- 
porated without any special provision 
in relation to the mode of investing its 
capital, and it was held that it had the 
power to invest the whole or any part 
of its capital by way of loans on bond 
and mortgage and to reinvest it in the 
sam(^ way whenever it should l>e(*omc 
necessary or convenient to do so. 
Mann v, Eokford, 15 Wend 512. 
Whore a bunk was authorized to take 
mortgages in secuiily for debts pre- 
viously contracted, it was hold that if 
the loan and mortgage were concur- 
rent acts it was not a violation of the 
restraining clau.se of the statute. 
Silver Lake Bank r. Korth, 4 Johns, 
Oh. 370; Baird Bank of Washing- 
ton, 11 Serg. & R. 411. A plankroad 
company was not authorized to loan 
money, but if necessaiy it can legally 
loan a sura of money to one of its con- 
tractors to enable him to build a 
portion of its road. Madison, etc., 
Plank Road Co. Watertown Plank 
Road Co., 6 Wis. 173, A corporation 
was prohibited from dealing in goods, 
wares and merchandise. Held, that a 
loan made, secured by a quantity of 
cotton, which was to he shipped and 
sold and the proceeds credited to the 
debtor on the loan, was not a violation 
of the charter. Bates ?). State Bank, 
3 Ala, 465. Ho, too, a sale by a bank 
of a quantity of butter which it had 
taken in settlement of a debt was 
deemed no violation of a similar 
clause in its charter. Sacketts Harbor 
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erly set apart for sale for making capital, to be used by the new 
corporation, in the same manner. In an action against one who 
had purchased 500 shares of this stock, upon his notes given for 
the same, his plea was that it was an overissue of the stock of 
the corporation. Tliis point was ruled against the defendant by 
the Appellate Court of Missouri, and at the same time the eonrt 
considered the question whether such an agreement, wlien ratified 
by the stockholders of tlie old company and carried out by 
delivery of the stock to the new company, was repugnant to tlio 
laws of the state of Illinois. The court said ; Our examination 
of the Illinois decisions has led us to tiie opinion that this con- 
tract or arrangement was not ultra mres under the law of that 
state. There are numerous cases of the Supreme Court of that 
state which hold tliat a corporation may purchase its own stock 
and violate no duty to its own stockholders. Ohetlain v. Ins. 

80 111. 220; Chicago, etc., Eailroad Co. v. President, 84 111. 
145. In the Ohetlain case the court held that if A subscribed 
for ten shares of the capital stock of a corporation, and, having paid 
two hundred dollars, was willing to receive a certificate for two 
shares of one hundred dollars each and cancel his subscription for 
the ten shares, this, could be done, and that the other eight shares 
would belong to the company, and that it had a right to sell them 
to whom it pleased. The doctrine of this case would indicate 
tliat the agreement to donate the ten thousand shares was invalid, 
and when mtifled by the stockholders of the old company it 
vested in the new corporation the title to the stock and the com- 
pany had tlio right to sell it to whom they pleased. * * * 
There is no principle of law known to us which would release 
the defendant from his liability to pay these notes. No question 
, of fraud or misrepresentation is urged ; in fact, the record shows 
that the plan of incorporation, and especially the plan adopted for 
tlie sale of the stock, was devised by the defendant himself. He 
was an oflScer and director of the corporation and took an active 
part in the management of its business, and he is, therefore, in no 
position to claim that he was overreached or in any way deceived 

Bank d, Lewis County Bank, 11 Barb, prohibit a supply of goods to those 
213. A glass company, not author- employed in the manufactory, and 
ized to sell goods generally, sold goods that the corporation might recover for 
to one in their service, and it was held them. Chester Gilass Co. v, Dewey, 
that the legislatme did not intend to 16 Alusa. 102.” 
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in the purchase of the stock or in the exocntion of the notes. In 
a Kansas case the Sn])reme Court held that a contract entered 
into by a town company incorporated “for the purchase of land, 
the surveying and platting oi town sites and selling town lots and 
other lands/’ in wliich it was agreed that if a certain party would 
remove a bank, a barn and a restaurant located elsewhere to the 
town site, the town company would convey to him certain lots in 
the town and pay him the sum of $1,000, tended directly to 
enhance the value of the remaiuiiig property of the corporation, 
and was not necessarily uUra A contractor for construc- 

tion of a railroad in Wisconsin was stopped from liis work with 


' Eggraarm v. Blanke, (1890) 40 Mo. 
App. 318. 

^Sliermau Center Town Company 

Bussell, (1891) 46 Kans. 383; s. c., 
S6 Pac. Rep. 715. Arfjuendo, the court 
said, upon the insistment that the con- 
tract was vltm nres: ‘‘The corpora- 
tion may exercise not only the powers 
expressly enumerated in its charter, if 
they are authorized hy law, hut ^ may 
enter into any obligation or contract 
essential to the exercise of the powers 
expressly enumerated.’ Gen. Stat. of 
1889, 1107. The company is not re- 

stricted to the mere purchase and sale of 
lots, but may doubtless enter into con- 
tracts which would directly tend to 
promote the prosperity of the town, 
and enhance the value of the lots re- 
maining unsold. To this end it may 
expend money for the advertising of 
the property, the making of improve- 
ments on a part of the same, may con- 
tract for the erection of school build- 
ings and other improvements, the di- 
rect and proximate tendency of which 
will bo to attract people to the town 
and make the property of the company 
more desirable and salable. The lo- 
cation of [this party] with his bank, 
his barn and restaurant at the town of 
Sherman Center no doubt tended di- 
rectly and proximately to build up the 
town and give it prestige in that com- 
munity, thus enhancing the value of 


the remaining lots and promoting the 
legitimate objects of the corporation. 
In Whetstone Ottawa Uiihersity, 
13 Kans. 330, the question arose 
whether the Ottawa Town Company 
could donate the properl y of the cor- 
poration to the Ottawa University for 
the purpose of erecting a school build- 
ing outside of the limits of the town 
of Ottawa, and more than onc-fourth 
of a milo ouiside of the limits of the 
property and the land owned by the 
town company. Mr. Justice Brewisr, 
who pronounced the judgment of the 
court, remarked that * Town-site com- 
panies are neither novel nor rare in 
Kansas. Eveiy county has been the 
home of several, and the manner of 
their working, and the means em- 
ployed to accomplish their purposes, 
are familiar to us all. Kor is Kansas 
peculiar in this respect. Every west- 
ern state is full of them. They are 
private corporations, organized for 
the purposes of gain. They lake real 
estate, lay it off in lots and blocks, 
streets and alleys, induce people to 
settle and purchase, and by the sale of 
lots make their profits. ’S* ^ If 
by the donation of one lot they can 
double the value of the remainder, is 
not the one lot used directly to accom- 
plish the legitimate object of the cor- 
poration ? If by donating one hun- 
dred lots to the county they can secure 



4^2 ULTKl VIBES — PRIVATE CORPORATIONS. [j5 2T1 

tlie company largely in debt to liim. He brought action and 
obtained judgment. Execution had been returned 7iulla l)ona* 
Tim company had had a benefit of a grant of land. Another 
company had, through its sole ownership of the stock and by 
improper practices, managed to have the whole of the property of 
file indebted company transferred to itself. The United States 
Supreme Court upheld the suit of I’epresentatives of the judg- 
ment creditors against this other company to enforce the 
payment against the transferred property, holding that a sole 
stockholder in a corporation could not secure tlie transfer to 
itself of all the property of the corporation so as to deprive a 
creditor of the corporation of the payment of his debt.^ It 
appeared in a ilassaehusetts case that a mutual benefit order 
deposited money with a trust company, which trust company 
became thereafter unable to repay it. The benefit order assigned 
the fund to another in tenns to secure a promissory note given 
for a l(jan, the money obtained by the loan being disbursed in 
the usual course of its business. The Supreme Judicial Court of 
that state held that, as the effect of the assignment of the fund was 
to secure the debt, it was iioi xdtra y/mevoii if conceded that the 
benefit order could not legally make a promi&sory note. Furtlier, 
the loan, to secure which the assignment of the fund was given, 
luiving been aiithoriijed at a meeting of the order and the money 
obtained used for its benefit, equity would not, at the instance of 
the receiver of the insolvent tnist company, the depositary 
of the fund, forbid its payment to the assignee out of money in 
his hands on the ground that the ofiieers executing the assign- 
ment had no authority to do so.^ 

the county seat and the erection of It seems to us that this must be the 
county buildings, are they net further- test: If the direct and proximate ten- 
ing the very purpose of building up a dency of the improvements sought to 
town ? # » » The purpose of se- be obtained by the donation is the 
curing improvements on the town site building up of the town and the en- 
is not simply that the improvements hanced value of the remaining prop* 
be there, but that thereby the property erty of the corporation, the donation is 
the corporation has to sell may be on- not ultra ^res' ” 
hanced in value. And if the lots were » Angle o. Chicago, St Paul, Minne- 
donated to secure the erection of a apolis & Omaha Ry. Oo., (1894) 161 
hospital or school at a remote place, as U, S. 1. 

suggested by counsel, there would be * Commonwealth Suffolk Trust 
no resultant benefit to the corporation Oo., (Mass. 1894) S7 R. B. Rep. 757. 
of enhanced value of its unsold lots. 
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§ 272. Illustrations of acts ultra vires the corporation. — A 
<‘ori)oration confined hy its charter to one Inisiness cannot law- 
fully engage in enterprises foreign io tliat business. For instance, 
a railroad corporation, the purposes of which are strictly confined 
to the completion and niaintaiuing of a railroad, cannot lawfully 
engage in banking.^ ISTeitlier can a corporation engaged in insiu*- 
ing propci*ty.^ While a railroad corporation may adopt any com 
venient means, proper in themselves, tending directly to the exe- 
cution of the powers conferred upon it hy its charter, and not 
amounting to the transaction of any distinct unauthorized busi- 
ness," it cannot engage in sue) i business as banking, manufactur- 
ing, s])eculating in land, or the like, as a means of raising fnndf^ 
to build or operate its road.' A t)ro vision in the charier of an 
insurance ourpo]*ation authorizing it to receive money on deposit, 
and to give a(*knowledgments for deposit'^ in sncli manner and 
form as tlicy may deem convenient aiul nec'essary to transact such 
husinchS,’' has l)ecn held not to authorize the corporatioa to issue 
certificates of deposit to circulate as money, and with llic intent 
that they shall so circulate."’ A railroad cor])oration, chartered 
for the specific pur])ose of coustnieting a railroad from one point 
within the state to the state line, and then to connect with a rail- 
road cori)oration of that othe]' state, with no express power to 
o.xecute hills and notes, is limited to executing bucIi bills or notes 
to such as may he necessaiy or 2>ro}jer in carrying through that 
undertaking. It cannot execute accommodation paper, or paper 
to aid any undertaking not contemplated by its charter; and sucli 


' People i\ River Huisiu & Lake 
Ene R. li. Co , (1804) IC Mieli. 389. 

-^Rlairr. Perpetual Insurance Co., 
(1847) 10 Mo. 559 

^ Clark r, Farrington, 11 AVifl. 30fi. 

* Waldo r, Chicago, St, Paul &Poncl 
du Lae R. R. Co . 14 Wis. 675. 

® Bliss r. Anderson, (1858) 31 Ala, 
613, The court said: "The corpora- 
tion may issue its ccrtift<‘ates of de- 
posit in any manner and form which 
will accomplish its business of a de- 
pository, but not in such manner and 
form as will accomplish that and 
nnother business. If it can so fashion 
its certificates of deposit as to procure 
for them a circulation as money, it can 


add to its grant cd powers by an in- 
genious device, and obtain by subter- 
fuge an authority which legislative 
caution withheld from it *’ In Philii' 
delphia Loan Co. Tovvner, (1839) 18 
Conn. 249, a provision of the charter of 
the corporation that " nothing therein 
contained should be construed to au- 
thorize the company to discount notes 
or exercise any banking privileges," 
w'usheld to prohibit the taking of a 
note for the sum loaned, and the se- 
curing of the interest on that sum in 
advance, for the period of the loan, 
and that there could be no recovery on 
a note thus discounted. 
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paper, if executed, would be void in the liand« of an assignee'.^ 
Neither a railroad corporation organized under tlie laws of, or 
chartered in Massachusetts, nor a corporation organized unrler the 
statutes of that state for the nianuracture and sale of musical 
instruments, has power tu guarantee the payment of e.xpeiises of a 
musical festival ; and no action can be niaiulained upon such a 
contract of guaranty, though it may ho made with the reasoTialdc 
belief that the holding of sucli a festival would be of groat benefit 
to the corporations by increasing their proper business.® Though 
corporations created for the purpose of carrying on aiminufaetiir- 
ing business have implied power to make negotiahlo paper f<»r use 
within the scope of their business, they luive no power to becoinc 
])arties to hills or notes for the accommodation of others.’*^ It i.s 
not within the powers of a manufacturing corp(>ration, limited hy 
its charter in the use of mercantile paper to that necessary for the 
convenient prosecution of its business, to iiccept paper drawn by 
tliird parties for accommodation.* A contract by which a rail- 
road corporation undertook to grant the exclusive right to con- 
struct and maintain a telegraph line along its x*oad to a single tel- 
egraph company, has been held in the United States Oireuil 
Court for the district of Waslungton to be ultra vJres and void.® 


* Smead iQdianapoli*^, Pittsburgh 
(fcClevehind R R. Co., 11 lud, 
104. In Abbott Buitimore & Rap- 
pahannock Steam Packet Co., (18o0) 1 
Md. Ch, 542, the object of the corpora- 
tion, as stated in its charter, was ^‘for 
the purpose of establishing and con- 
ducting a line of steamboats and stages 
or carriages between Baltimore and 
Predericksburg, and the several ports 
and places on the Rappahannock, and 
on the rivers and waters of the 
Chesapeake bay, for the conveyance 
of passengers and transportation of 
merchandise and other articles.” The 
High Court of Chancery of Mary- 
land held that it was beyond the 
power of this corporation to enter into 
an obligation to aid in an improvement, 
the purpose of which was to open the 
Rappahannock river, and render it 
navigable to the basin in or near 
Fredericksburg. 


® Pavis f». Old Cblony li. R. Oo., 
(1881) 131 jMass. 258; Davis i). Ameri- 
can Organ Co,, (1881) 131 l^Iuss. 25H. 

* National Bank of Republic of New 
York V. Young, Receiver of Josejdi 
Dixon Crucible Co., (1886) 41 N. J. 
Eq. 631; s. c., 7 Atl. Rep. 488; citing 
1 Dan, Nog. Inst, gg 382, 386; Greenes 
Brice^s Ultra Vires, 255, 272. 

* Webster a Ilowe Machine Co., 
(1886) 54 Conn. 894; s. c., 8 Atl. Rep. 
482. 

^Pacific Postfil Telegraph Cubic 
Oo. V. Western Union Telegraph Co., 
(1892)60 Fed. Rep. 493. IlANPfuti), 
D. J., gave as a reason for this ruling 
*'that the laws of the territory of 
Washington in force when Ithe (5on- 
tract] was made, did not authorize a 
railway corporation to transfer land 
acquired for railroad purposes by 
lease, so as to divest itself of its duties 
and obligations to the pubKe as to the 
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The New York Court of Appeals lias liekl that 'while a eorporu- 
tion organized under the Manufacturing Aet of that state has the 
general j)ower to bind itself by promissory notes and contracts of 
indorsement made in the usual course of business, it has no power 
to indorse notes for the accominodatioii of the maker for a eoii'- 
sideration paid.^ The court, in its opinion, said : It is well 
settled that such a power is not incidental to the powers expressly 
conferred on corporations organized under statutes authorizing 
the formation of corporations for banking, insui’iiig, manufactur- 
ing and like business corporations.’’ ^ A contract by which a street 

uso of such. By the plaiutilt’s own Oregon Bailroad & N'avigation Co. 
showing it appears that [the railway Oregonian Co., 130 U. S. 1; s. c., 9 
company] was incorporated to do a Btip.Ct.Bep.409;VanDresser^).N’avi- 
gencral tmnsportation business by rail, gation C’o., 48 Fed. Rep. 202; U. B, i\ 
and to be a competitor for interstate Western Union Tel. (Jo., 50 Fed. Hop. 
and international commerce. Its Iran- 38. That contracts beyond the power * 
chise irom the state, therefore, made of a corporation to make cannot be 
it to a certain extent a public agent made landing by a latiflcation, see 
endowed with part of the sovereign Briidy v. Mayor, etc., of New York, 
power of the commonwealth, and a (1 859) SON. Y. 313. Case holding a con- 
railroad constructed in this state by a tract of sale of the property of acorpo- 
corporation organized under the laws uilion to a foreign corporation, organ- 
of the state or its predecessor, the ter- ized through its procurement, for the 
ritory, must necessarily ho a highway imi*posG of taking its place and its as- 
for public use, in and to which the sets and carrying on its business 'u/fm 
public have rights limited and rogu- vim: People ®. Ballard, (1893) 134 N. 
lated by law. There is no statute Y. 269; s. c., 33 N. E. Rep, 54, re- 
authorizing such a transfer of prop- versing People ®. Ballard, 56 Hun, 
erty in the right of way and control 125. 

thereof as the plaintilf now claims ^ National Park Bank of New Y ork 
was made to it by such contract, and, v. German- American Mutual Ware- 
without express authority conferred housing & Security Co., (1889) 116 
by a statute, no transfer of such prop- N Y. 281, reversing Same Same, 21 
erty or of the right to control the J. & S. 367. 

same, could bo made whereby the ^ Citing Central Bank Empire 
rights of the public, or a third party, Stone Dressing Co., 26 Barb. 33; 
e. g., the Western Union Telegraph Bridgeport City Bank Empire Stone 
Company, could bo in any manner Dressing Co., SO Barb. 421; Farmers 
abridged.’* Citing Lakin Willamette & Mechanics’ Bank Empire Stone 
Valley, etc., R. R. Co., 13 Or. 486; s. Dressing Co„ 5 Bosw, 275; Morford v. 
CJ., 11 Pac. Rep. 68; Braslin v. Somer- Farmers’ Bank of Stiratoga, 26 Barb, 
ville Uorse R, R. Co., 145 Mass. 64; 068; Bank of Genesee®. Patchin Bank, 
s. c., 13 N. E, Rep. 65; Palmer o. 18 N. Y. 309; .^Elna National Bank v. 
Railway Co,, (Idaho) 16 Rep, Charter Oak Life Ins. Co., 50 Conn. 

568; Railroad Co. ®. Brown, 17 Wall. 167; Monument National Bank 
445; Railroad Co. Crane, 113 U. S. Globe Works, ’101 Mass, 57; Davis r, 
483, 434; s. c., 5 Sup, Ct. Rep. 578; Old Colony R. R. Co., 131 Mass. 358; 
50 
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railway corporation transferred the entire control of its road with 
all its franchises, receiving in return only a fixed rent paid in the 
form of a dividend to its stockholders, has been held to be ultm 
vires and void.^ A firm of eommi&sion merchants and members 
of tlie Cotton Exchange of Kew York received from the casliier 
of a Texas savings bank and trust corporation, orders to pur- 
chase cotton — dealing in futures as it is known — on account of 
customers of the bank. They made such purchascvs, ami tlicro 
being a loss in the end, brought their action against the Texas 
corporation for the amount. The Kew York Court of Appeals 
held the transaction to be ultra vires the corporation.® There 


Culver V. Keno Kcal Estate Or>,, 91 Pa. 
8t. 307; Hall r. Aiibuxa Turnpike Co., 
27 Oal. 255. As to a nianufacturiug 
corporation discounting a note, see 
liiiwrencoville Cement Co. u. Parker, 
(1890) 10 N. Y. Supp, 831. 

* Middlesex R. K. Co. p. Boston & 
Chelsea R. R. Co., (1874) 115 Mass. 
347; citing Richardson v. Sibley, 11 
Allen, 65. 

2 J<‘mi«.on V. Citizens’ Savings Bank 
of Jefferson, Texas, (1890) m N. Y. 
135, In the opinion it was said: 
‘‘Corporations are artiticial creations 
existing by virtue of some statute and 
organized for the purposes defined in 
their chart ers. A person dealing with 
a corpcjration is chargeahlc with notice 
of its powers and the purposes for 
whi(ih it is formed, and when dealing 
with its agents or offleers is hound to 
know the extent of their power and 
authority. A coi’poralion necossavily 
carries its charter wherever it goes, for 
that is the* law of its existence, It 
follows that the plaintiffs mnst have 
known or are chargeable with knowl- 
edge ol the corporate powers of the 
defendant and of the extent to which 
its cashier could bind the corporation, 
Alexander r, Cauldwell, 83 N. Y. 480; 
Hoyt D. Thompson, 19 N. Y. 207-222; 
Relfe f, Runclle, 103 U. B. 222-226; 
Davis D, Old Colony R, R. Co., 181 
Mass. 258-260; Leonard r. A. Ins, Co., 


97 Ind. 299, Savings banks are de- 
signed to encourage economy and fru- 
gality among persons of small moans 
and are organized with restrictions and 
provisions intended to sociirc depos- 
itors against loss. Speculative* cou- 
trucls entered into for the sale or pur- 
chase of stock by a savings bank at 
the stock board or elsewhere, sub- 
ject to the hazard and contingency of 
gain or loss, are ultm nm, and a per- 
version of tne powers conferred by its 
charter. People, etc., n. M. T. S. 
Inst., 92 N. Y. 7-9; Histare i>. Best, 8H 
N. Y. 627-531. Contracts of corpo- 
rations are ultra Tires when they in- 
volve adventures or uudertakings out- 
side and not within the scope or power 
given by their charters. The acts 
under which they are organized were 
framed in view of the rights of the 
public and the interest of the stock- 
holders. As arliflcuil creations they 
pos.sess only the poweiv with which 
they were endowed. An act may ho 
Timlam in fte or malum rrohibitam, or 
an act may not be immoral or pro- 
hibited by any statute, and still it may 
bo in excess of the powers vested in 
the officers of a corporation, unau- 
thorized and prejudicial to the stock- 
holders. In t*ither case th e plea of vHva 
Tires should prevail unless it would de- 
feat justice or accompliBli a legal 
wrong.” The court then applied the 
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was a poiiteiition in this case that the contract liad been exe- 
cuted on tlie part of the plaintiffs, and that the corporation 
was estopped from setting up the defense of ultra vires. The 
Court of Appeals held, however, that, under the circumstances 
of this case, the defense was still available to the corporation.^ 


principles to the case at bar; “As we 
have seen, the defendant was chartered 
for the purpose of receiving on deposit 
or in trust such sums of money as may 
from lime to time be ofTerod by trades- 
men, merchants, clerks, laborers, serv- 
ants and others. It was authoi'i 2 ed 
to loan these moneys according to the 
Constitution and laws of the stale and 
to discount in accordance with bank 
usages, taking such security therefor, 
either real or personal, as the directors 
may deem sulTicimt. In addition 
thereto tlie d( ‘fondant was given power 
to borrow money, buy and sell ex- 
change, bullion, bank notes, govern- 
ment stocks and other securit ics. The 
authority here given to buy and sell 
exchange, bullion, bank notes, gov- 
ernment stocks and other securities 
does not embrace or include specula- 
tive contracts in cotton futures any 
more than it does hay, oats, provisions 
or dry goods. The exchange, bullion, 
bank notes, securities, etc., author- 
ized are those of fixed value, current 
in the market and not subject to the 
control of speculators. AYhilst the 
buying and selling of cotton to bo 
delivered in the future may not ordi- 
narily be immoral or prohibited by 
any statute, it is not included in the 
powers given to the defendant by its 
charter. The transaction in question 
was prejudicial to its stockholders 
and tended to endanger and destroy 
the safeguards provided for the de- 
positors. The stockholders and de- 
positors had the right to have their 
funds invested in accordance with the 
provisions of the charter and the Con- 
stitution and laws of the state, and in 
so far os this right was violated by the 


transaction in question it was a misap- 
propriation of the funds and immoral." 

'Jemison e. Citizens’ Savings Bank 
of Jeiterson, Texas, (1890) 12S N. Y. 
las. The court reviewed leading cases 
pertinent to this question, saying: 
**In the case of Whitney Arms Co. v. 
Barlow, 03 N. Y. 02, the plaiiitifl! was 
a corponiliou organized for the pur- 
pose of manufacturing every variety 
of firearms and other imnleuicnts of 
war, ami all kinds of machinery 
adai)led to the construction thereof. 
It entered into a contract with the 
American Beal Lock Company to 
manufacture and deliver ten thousand 
locks. The locks having been de- 
livered, it was held that the contract was 
fully executed, and the pica of ultnf 
vires would not ])rcvail as a defense to an 
action brought to recover tlie contract 
price. ” Citing Huntington v. Savings 
Bank, 06 U, S. 388; Thomas v. R. 
R. Co., 101 U. S, 71; Nassau Bank v. 
Jones, 95 N. Y. 115; Leslie v. Lorillard, 
110 N. Y. 519. The court said further; 
“We do not question the rule thus 
invoked. It has been repeatedly de- 
clared in other cases, as, for instance, 
in Parish ®. Wheeler, 22 N. Y. 494, in 
which it was held that a railroad com- 
pany having purchased and received a 
steamboat, could be compelled to pay 
for it, although the power to purchase 
such boat was not included in its char- 
ter, But this doctrine has no applica- 
tion to executory contracts which are 
sought to be nnide the foundation of 
an action, or to contracts that are pro- 
hibited as against public policy or im- 
moral. iS'assau Bank v. Jones, supra; 
P. C. es S. L. R. Oo. u, K, &H. B. 
Co., 181 U. S. 371-889. In the case at 
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111 an lov'a case it was held that it was ultra ^Lres a corpora- 
tion organiiied under articles of incorporation which defined its 
■business to be the general freight and transfer business, and 
such other business as may not be incojisistent therewith,” to 
become surety on a bond given to another corporation.^ The 
court also held tliat the contract of suretysliip being utterly void 
there was no estoppel of the corporation to plead ultra vires as to 
the undertaking.® 

bar, the transaction, as we have seen, ness. It is a mere accommodation. 


Wiis not only immoral and in violation 
of the rights of the stockholders and 
depositors, but the defendant had re- 
ceived nothing hy virtue of it. The 
cotton had been purchased by the 
plaintiffs in their own name, they tak- 
ing title thereto and holding it upon 
the defendant’s account. It was pur- 
chased under the rules of the Cotton 
Exchange of the city of New York, in 
which the members doing business 
therein, with other members, act as 
principals and are liable as such. The 
most that can be claimed is that they 
held the cotton, or the contracts there- 
for. subject to the call or order of the 
defendant. There had been no deliv- 
ery of any cotton or property of any 
kind, or transfer of any title to such 
property to tho defendant. If the 
steamboat had never been delivered to 
the railroad company so as to transfer 
the title thereto, or if the ten thousand 
locks had never been delivered to the 
American Seal Lock Company, very 
different questions would have been 
presented in the cases to which we 
have called attention, ^To, conse- 
quently, are of the opinion that under 
the circumstances of this case, tho de- 
fense of ultTd 'tdres is still available to 
the defendant,” 

* Luoas V, White Line Transfer Co , 
(1886) 70 Iowa, 541; s. c., 80 N. W, 
Kep. 771. Tho court, through Roth- 
ROOK, J., said: *‘The aimplo act of 
giving security for another is out of 
the line of the prosecution of any busi- 


and it cannot be assumed that tho 
articles gave the ollicers of defendant 
any power to jeopardize its capital in 
any such vcntui'C,” and quotes as fol- 
lows: “It is no part of the ordinary 
business of commercial corporations, 
and afortioyi still less, of non-com- 
mercial corporations, to become surety 
for others. Under ordinary circum- 
stances, without positive authority in 
this behalf in the grant of corporate 
power, all engagements of this descrip- 
tion are ultra vires, whether in the in- 
direct form of going on accommodation 
bills or otherwise becoming liable for 
tho debts of others. Green's Brice 
Ultra Vires, 252; Madison, etc., Plank 
Road Co. V, Waterman, etc., Plunk 
Road Co., 6 Wis, 51).” 

® Lucas i\ White Line Transfer Co.^ 
(1880) 70 Iowa, 541; s. a, 30 N. W. 
Rep. 771. This holding was reached 
hy the application of the following 
rules, as staled hy Rothuuck, J., to 
the case: “(1) Every person dealing 
with a corpomtion is charged with 
knowledge of its ] )owers, as sot out in 
its recorded articles of iucorporutioii. 
(2) Where a corporation exercises 
powers not given by its charter, it 
violates the law of its organiziition, 
and may be proceeded against by the 
state, through its attorney -gen eml, as 
provided by the statute, and tho unani- 
mous consent of all the stockholders 
cannot make illegal acta valid. The 
state has the right to interfere in such 
case. (3) Where a third party makes 
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§ 273. Leasing corporation’s property and franchises for 
a term of years* — The Indiana SujDreme Court has held that a 
lease of its road by a railway corporation of that state for a long 
term of years, with the privilege of renewal of the same, to 
another corporation of the sameldnd in consideration of the latter 


with the officers of a corporation an 
illegal contract beyond the powers of 
the corporation, as shown by its char- 
ter, snch third party cannot recover, 
because he acts with knowledge that 
the officers have exceeded their power, 
and between him and another corj)ora- 
tiou, or its stockholders, no amount of 
ratification by those antliorized to 
make tlio contract will make it valhl. 
(4) Where the officers of a corporation 
make a contract with third parties in 
regard to matters apparently within 
their corporate powers, but which, 
upon the proof of extrinsic facts (of 
which such parties had no notice), lie 
beyond their powers, the corporation 
must be held, unless it may avoid lia- 
bility by taking timely steps to pre- 
vent loss or damage to such third party; 
for in such cases the third party is inno- 
cent, and the corporation stockholders 
less innocent, for having selected offi- 
cers not worthy of the trust reposed in 
them, (5) This class of cases may he 
illustrated by that wdiere the officers 
of a corporation empowered to build 
and oiierate a certain line of railroad, 
purchased iron to be used for another 
line without the Icnowledge of the 
vendee. 80, in case of Humphrey v. 
Patron's Mercantile Assn., 50 Iowa, 
C07, the debts of the corporation 
were, by its articles, limited to 
a certain amount; but the officers 
of the association, in dealing with 
Humphrey, exceeded that amount 
without liis knowledge or means of 
knowledge, and the corporation was 
held. Thompson v, Lambert, 44 
Iowa, 239, belongs to the same class of 
oases, with the addition that in the 
last case the stockholders who ob- 


jecled to what they termed an 'ultra 
oires contract were charged with knowl- 
edge of and participation in the act 
they claimed to be illegal and were in 
no condition tc complain. A corpora- 
tion cannot retain benefits derived 
from an ultra mrefi contract; and at the 
same time treat the contract as entirely 
void, unless, perhaps, in^ca&cs where 
the other party has assisted willfully 
in putting it beyond the power of the 
corporation to return what is received 
on such contract. (C) Where the cor- 
poration has permiltcHl its officers to 
engage in ultra drcH transactions, the 
officers commit a wrong or tortious act 
without the laultof the injured part}\ 
the corporation is estopped from tak- 
ing advantage of the ultra mres char- 
acter of the original undertaking.” 
As to the doctrine that chartem not 
expressly or by implication authoriz- 
ing an act prohibit it and render such 
act void, see Sailord 'b. Wyckoff. 1 
Hill, 11 ; Leavitt ». Palmer, 3 Comat. 
ID; Talmage Pell, 3 Held. 328; 
Tracy 0. Talmage, 14 N. Y. 162, ITO; 
Bissell Michigan So., etc., K. R. Oo., 
32 N, Y, 258, 289; Whitney Arms Co. 

Barlow, 63 N. Y. 62, 68; Alexander 
ij. Cauldwell, 83 N. Y. 480, 486; Nas- 
sau Bank 'o. Jones, 95 N. Y. 116, 132; 
Kew York Firemen Ins. Oo. v. Ely, 
6 Conn. 560, 572; Hood 'u. New York 
& New Haven R. R. Co., 22 Conn. 
502; Elmore 0. Naugatuck R. R. Oo,, 
23 Conn, 457; Mutual Savings Bank 
' 0 , Meriden Agency Co., 24 Conn. 169; 
Naugatuck R. R. Co. id. Waterbury 
Button Co., 24 Conn, 468. Contracts 
held 'ultra fires and void: Twiss 
Guaranty Life Assn, of Iowa, (1898) 
87 Iowa, 783; s. c., 56 N. W. Rep. 8, 
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paying the taxes thereon, performing certain contracts theretofore 
made by the former company and the payment to the former 
company, or to its use, certain sums of money, was vHm mres^ 
])ased upon tlie doctrine that a cliarter granted to a railway cor- 
poration for the purpose of constructing, owning and maintaining 
a railroad, confers a trust special to the corporation in relation to 
tlie purposes of its creation, and hence such a corporation has no 
2^0 wer to enter into contracts foreign to those for wliich it was 
created, or to delegate its francliises, or to inca2)acitatc itself to 
discharge its duties to the 2 >«hlic hy a lease or sale of its road. 
Agreements of that character, imauthorized by its charter, are 
inconsistent with the obligations of the corjjoration to the i^ublic, 
'Liltra oires an<l void.^ The court held that the contract for lease 


following Lucas a Transfer Co,» *70 
Iowa, 542; s. 0,, 80 N. ’W. Rep. 771. 
See on tiltm Warclncr, Bushncll & 
GK'ssnerCo. o. Jack, 82 Iowa, 435; 
Carson City Sav. Bank r. Elevator Co., 
00 Mich. 550; Seymour v. Association, 
(14 Hun, C32; Kicholieu lintel Co. r. 
Encampment Co,, 140 111, 248; s. c., 
29 N. E. Rep. 1044, affirming 41 III. 
App. 2(t8; 1)0 wey Railway Co., 91 
Mich. 351; Ileims Brewing Co. r. 
Elannery, 137111. 309; Buckeye Marble 
& Freestone Co. ITarvey, (1892) 
03 Tenn. 115; s. c., 20 S W. Rep. 427; 
Aa to a corporation with the usual 
powers, when not prohibited hy its 
articles of incorporation, contracting 
for the surrender of its stock,, see 
Rollins vShaver Wagon & Carriage 
Co., (1890) 80 Iowa, 380; a. o., 45 N. 
W. Rep. 1037, When a plea of ultra 
wes will be held sufficient. Gill(*s])ie 
Davidge Fertilizer Co,, 66 Hun, 
627; s. c., 20 JST. Y. Siipp. 833. When 
a contract will not bo declared ultra 
ures. Nashua & Low^ell Railroad 
Corp, V, Boston Lowell R, Oorp., 
(1892) 157 Mass. 268; s. o.. 31 N. E. 
Rep. 1080; Odd Fellows Hall Asso- 
ciation of Portland v, Hegele, (1893) 
24 Ore. 16; s. o., 82 Pae. Rep. 679; 
Welsh Ferd Heim Brewing Co., 47 
Ho. App. 608; Glass v, Perd Ileira 


Brewing Co., 47 Mo. A])^). 639; 
Unit(‘d Lines Telegraph Co. r. Boston 
Safe Deposit & Trust C‘()., 147 U. S, 
431; s. c., 13 Sup. Ct Rep. 396. For il- 
lustrations of contracts which have 
been held not to bo ultra vires, see 
Wolfz\ Arminus Copper Mine Co., 6 
Misc. Rep. 562; s, c., 27 N. Y. 8upp. 
612, ill which Abbot v. Rubber Co., 
33 Barb. 578, was distinguiblied; 
Ashen broedel C7ub a Finlay, 53 Mo. 
App. 236. As t o ulf7'a vi res generally, 
see Oelbermumi v. New York & N. Ry. 
Co., 77 IIuu, 332; s. 0., 29 N. Y. 
Bupp. 545; Pauly e. Coronado Beach 
Co., 56 Fed. Rep. 428; Denny Hotel 
Cf>. y. Sehram, 6 Wash. 134. Es- 
topped to plead ultra vires, Kennedy 

V, California 8av. Bunk, (1894) 101 
Cal. 495; a. c., 85 Pae. Rep. 1039; 
Katlish Garden City Equitable 
J^oan ifc Bldg. Assn., 47 111. App. 602; 
Bmith y. While (Tex. Civ. App.) 25 S. 

W. Rep. 809; Head v, Cleburne Bldg. 
&Loaii Assn., (Tex. Civ. App.) 25 B. 
W. Rep. 810; Cameron r. First Nat. 
Bank, 4 Tex. Civ. App. 309; s. a, 23 
S, W. Rep. 334; Butte Hardware Co. 
y. S(‘hwab, (Mont,) 34 Pae, Rep. 24; 
Magee Paciflo Improvement Co., 98 
Cal. 678; a. c*., 33 Par. Rep. 772. 

^ Board of Commissioners of Tippe* 
canoe Go. y. La Fayette, Muuoie & 
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of this road was made witlioiit authority of law ; tliat the board 
of directors and agents of tlie corporation had no power to make 
it; and that it was in violation of the rights of the stockholders 
and in contravention of public policy.^ Tlio court said, how- 
ever : “ We do not dechlo that railroad companies eannut become 
lessors or lessees of other railroad companies, or make other con- 
tracts with other railroad companies, for tlie purpose of running 
their linos in conjunction, facilitating commerce, travel and trans- 
portation, or for any of the legitimate purposes for which railroad 
companies are organized. There is much in tlie legislation of the 
state favoring tliis view, and many decibions of this court sus- 
taining the advancing enterprise of the country, but all such con- 
tracts must come within the powers of tlie agency that makes 
them, and must not violate the rights of stoekliolderh or contravene 
public policy.® It was contended in this case that the Indiana 
statute of February 23, 1853, entitled an “ act to authorize rail- 
road companies to consolidate, etc.,” had removed this disability 
wliich these principles of law imposed up<)n such cor])orations. 
The Supreme Courc held adverbcly to the contention.’ It 

Bloomington R, R, Co,, (1875) 50 Madison, etc., Plunk Road Co. n. Wa- 
Ind. 85. tertown, etc., Plank Road (’o., 7 Wis. 

*Ibid.; citing in support of these 59; Eldiidge r. 8mith, 34 Vt. 484; Per- 
conclusions: 1 Redf. ouRuihvays, 3S0, rine l\ Chcaapcukc, etc., Co., 0 How. 
594, 610, 641, 644, 650; Boston, etc., 172; Bedford K. R. t’o. o. Bowser, 48 
R. R. Corp. D. Salem, etc., R. R. Co., Pa. 8t. 29; Pearce />. Madison, etc., R. 
2 Ciray, 1; Black a Delaware, etc., R. Co., 21 How. 441; European, etc., 
Canal Co., 7 C. E. Green (N. .1.), 130; Ry. Co. a Poor, 59 Me. 277; IVright a 
B issell V. Michigan Southern, etc., R. Bundy, Hind. 398; Eaton Aj H amilton 
R. Co., 22 K. Y. 258; Pall River Iron R. R. Co. a Hunt, 20 Ind. 4o7; Board of 
Works Co. A Old Cfdony, etc., R. R. Comrs., etc., e. Reynolds, 44 Ind. 509; 
Co., 5 Allen, 221; Great Luxembourg Sparrow a Evansville, etc., R. B. Co., 
Ry. Co. A Magnay, 26 Beav. 586; 7 Ind. 369; Fisher v, Evansville, etc., 
Beman a Rulford, 1 Him. (N. S.)530; R. R. Co., 7 Ind. 407; Booe v. Junction 
BagshawAEaKternTJnionRy.ro., 2 R. R. Co., 10 Ind. 93; McCray r. 
Macn. <& G, 389; Bank of Middlebury Junction U. R, Co., 9 Ind. 358; Hhol- 
V. Edgerlon, 30 Vt. 182; Marsh A Pul* byvilU, etc.. Turnpike C^o. v, Burncs, 
ton Co., 10 AYall. 676; Colraan a East- 42 Ind. 498. 

ern Counties Ry. Co., 10 Beav. 1; ^ Board of Commissioners of Tippe- 

Township of Pin(* Grove r. Talcott, canoe Co, a La Fayette, Muncie & 
19 Wall. 666; East Anglian Ry. Co. a Bloomington R. R. Co., (1875) 50 Ind. 
Eastern Countie.s Ry, Co., 11 G. B. 85, 115. 

776; Richardson a Hibley, 11 Allen, ®lbid. The court said: ‘*That act 
65; Bidman a Bowman, 58 111. 444; is ' to aulliorize railroad companies to 
Htewart’s Appeal, 56 Pa. Ht. 413; cousfdidate their stock with the stock 
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appeajred in a case before the United States Suprenio Court that 
a corporation organized under the laws of Pennsylvania as a 
inaniifactiiring corporation with a certain capital stock, for twenty 
years, for “the transportation of passengers in railroad cars con- 
structed and owned by the said conij)aiiy ’’ under certain patents, 
carried on the business of manufacturing sleeping cars under its 
patents, and of hiihig or letting the cars to railroad (M)inpaineR hy 
written contracts, receiving a revenue from the sale of hertiis and 
a(*coiuiuodations to passengers^ Seven years afterwards, ])y 
special statute, the charter was extended for niuetv-niiio yearh, and 
the corporation was empowered to double its capital sto(‘k, and 
‘4o enter into contracts with corporations in lliis or any other 
state for the leasing or hiring and transfer to them, or any of tliein, 
of its railway cars and other personal property.” (Ipoti the 
passage of this statute this corporation out erod into a (contract 
with a corporation of another stale organized for similar pur- 
poses, hy which it leased and transferred to the latter all its cars, 
railroad contracts, patent rights and otlier personal ]>ro|)erty, 
moneys, credits and rights of action, for the term of nim^ty-nine 
years, except so far as the contracts and patents shall oxpire 
sooner; and covenanted not to engage in the business of iiuinu- 
factnring, using or hiring sleeping cars ” while the (iontraet bhoiild 
remain in force ; the lessee engaged to pay all the existing debtb 

of railroad compuaies in this or in an with any such roa<l con.structcd in un 
adjoining state, and to connect their adjoining state, for the tninspoi’tution 
roads with the roads of said com- of freight and passengers, or fort lie use 
panies,’ etc. The title nowhere men- of its said road, as to the liuard of <ii- 
tions a lease or a sale. Indeitl, the rectors may seem proper/ Even if 
words ‘ to connect their roads with the tliis section could he held to authorize 
roads of said companies* would seem the transfer of thouse <»f one road to 
to exclude sucli a conclusion. To con- another, the words caiinc»t fairly mean 
nect one road with another does not the transfer of one division of a road 
fairly mean to lease it or sell it to to the injury of another division of 
another. Much leas can it mean to the same road, thus putting the two 
authorize the corporation to sever the divisions in direct uutagonism, both 
trunh of its road, transfer the western in their interest and connection, Al- 
division, for an unlimited time, to the though the words, * as to such board of 
(‘orporation of another state, and sub- directors may seem proimr/ express a 
ordinate its eastern division to the general power, they must bo construed 
western and to a foreign corporation, in reference to the subject-matter to 
The third section of the act is not which they are applied, and limited 
strongly relied upon. It enacts that within the powers of the corporation 
a railroad company * shall have power and the rights of the stockholders/* 
to make such contracts and agreements 
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of tlio ]es>or oorporatiou and to pay a fixed sum annually, during 
the term of ninety-nine years, unless tlie contract was sooner 
terminated as i)rovidecl in. its terms. Tlio lessor corporation 
brouglit tliis action to recover of tlie lessee corporation a large 
sum of money claimed to be due from it on tbis contract. The 
Su})reine Court held tbe contract to be unlawful and void, because 
it was ultra vires the corporate powers of the lessor corporation 
and involved an abandonment of its duty to the public; also, that 
the suit was not maintainable nor could there be a recovery by 


the lessor corporation upon the 
had enjoyed the benefits of the 

^ Cenlral Transportation Co. i\ Pull- 
man’s Palace Car Co., (1891) 139 U. H, 
24; s. c.. Lt Sup Ct. liep, 478. Mr. 
J ustice Guay in the opiuiou which he 
<l(‘livered for the court quoted from 
and reviewed the following cases: 
York & Maryland ilaih'oad t. Winaub, 

1 7 ITow. 30; Pearce i\ ]VIadison & In- 
dianapolis Railroad, 21 How. 441; 
Zabriskie p, Cleveland, etc , Railroad, 
23 ITow. 381; Thomas r. Railroad Go, 
101 U. S. 71; Branch i\ Jesup, 100 U. R. 
4i)8; Pennsylvania Jtailroad r. Wt.Louis, 
Riilroad, 118 D. S. 290; Salt Lake 
Viiy 0 . Hollister, 118 U. S. 356; Willa- 
mette, et<*., Co. r. Bank of British 
Columbia, 119 U. S. 191; Green Bay & 
Minnesota Railroad r. Union Rteam- 
hoat Co., 107 U. H. 98; Pittsburgh, 
«tc., Railway p. Keokuk & Hamilton 
Bridge. 131 U. S. 371; Oregon Rail- 
way p, Oregonian Railway, 130 U. S. 
1. Upon a contention that the lessor 
corporation was on a different footing 
from railroad corporations and the 
like, it was said: The plaintiff * * 
was not an ordinary manufacturing 
corporation, such as might, like a part- 
nership or an individual engaged in 
miiniifactures, sell or lease all its prop- 
erty to another corporation. Ardesco 
Oil Co. r. North American Oil Com- 
l)any, 06 Pa. St. 375; Treadwell ». 
Salisbury l-Iaiiuf. Co., 7 Gray, 393. 
But the purpose of its corpomtion, ivs 
60 


contract even though the lessee 
contract.^ In tlie United States 

defined in it.s charter, and recognized 
and confirmed by the legislature, being 
the transportation of passengers, the 
plaintiff exercised a piihlic employ- 
ment, and wtis charged with the duty 
of accommodating the public in the 
line of that employment, exactly cor- 
responding to the duty which n rail- 
road eorporntion or a steamboat com- 
pany as a Ctirrier of passengers oavos 
to the public independently of possess- 
ing any rights of eminent domain. 
The public nature of that duty was 
not affected by the fact that it wiis to 
bo performed by means of cars con- 
structed and of patent rights owned 
by the corporation, and over roads 
owned by others. The plaintiff was 
not a strictly private, but a quasi pub- 
lic corporation; and it must be so 
treated as regards the validity of any 
attempt on its part to absolve itself 
from the performance of those duties 
to the public, the performance of 
which by the corporation itself was 
the remuneration that it was required 
by law to make to the public in re- 
turn for the grant of its franchise. 
Pickard o, Pullman Southern Car Co., 
117 U. S. 34; York & Maryland Rail- 
road Winans, 17 How. 30, 39; Rail- 
road Co. r. Lockwood, 17 Wall. 357; 
Liverpool & Great Western Steam Co. 
V. Pheenix Ins. C*o., 129 U. S. 397.” 
After referring to the express pow- 
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Circuit Court for the northern district of Washington it lias been 
lield that a railroad company organized under the laws of that 
state has no aut/iority to transfer its francliises, except l)y sale 
and conveyance or lease made in accordance witli the statutes 
relating to tlie transfer of titles to such property ; and where by 
n so-called “ traffic agreement,” the trustees, without the eunsciit 
of the minority stockholders, in effect, transferred to another 
railroad company the entire control and management of the 


property, for practically tlie legal 
contract wns illegal and void.^ 

ors confen*cd upon tho coiporation, it 
was said: “ Considering tlu* long term 
of the indenture, the perishable nature 
of the property* transferred, th(* large 
sums to be paid quarterly by the de- 
fendant by way of compeusation, its 
assumption of the plaintiH’s debts and 
the frank avowal, in the indenture it- 
self, of the intention of the two cor- 
porations to prevent coinpetitiou and 
to create a monopoly, there cun be no 
doubt that the chief consideration for 
the sums to be paid by the defendant 
was the plaintiff’s covenant not to en- 
gage in the business of manufacturing, 
using or hiring sleeping curs; and that 
the real purpose of the transaction 
was, under the guise of a lease of iJ(‘r- 
sonal property, to transfer to the de- 
fendant nearly the whole corporate 
franchise of the plaintiff, niul to con- 
tinue tho plaintiff’s existence for the 
single purpose of receiving compensa- 
tion for not performing its duties.” 
’Fhis case has been followed in Hamil- 
ton V. Savannah, P. & W. By. Oo,, 
(1892) 49 Fed. Rep. 419. 

'Earle v. Seattle, Lake Shore As 
Eastern Ry. (1898) 56 Fed. Rep, 
909. The only authority found in the 
charter of the company which hud 
thus leased the control of the Wash- 
ington corporation, was where the con- 
gress of the ITnited States had author- 
ized it to accept to its own use any 
grant, donation, loan, power, franchise, 
aid or assistance which may be granted 


lifetime of the corporation, su(‘h 
The SujDremo Court of JN[ow 

to, or conferred upon said coiiipuny 
by the congress of the Uni lot I States, 
by the legislature of any state, or by 
any corporation, ])erHon or person^ ; 
tind said corporation is authorized io 
hold and enjoy such grant, douatiou, 
loan, power, liMuchise, aid or assist 
ance to its own use for the 2 uu*poso 
aforesaid.” In the opinum nmdeml 
in this case it is said: Th<* statido 
referrctl to does not lu'eserihe tlio 
manner -wlnToby ])ureh{ises or lenses 
of railwnj^s may bo consunmaited, 
otherwise than by the general pro- 
visions of the several stutuU'S relating 
to eorporations and to <'ouv<-yaiiees 
of i^ropcrty. A milroad corporation 
caimot lawfully^ transfer its franchis(* 
without authority emanating from tho 
power whi<’h granted it. And an 
unauthorized transfer, made in dis- 
guise, as ])y a t rutile conlruet, will 
not, in a judicial prof‘ee(ling, be 
treated with greater favor than if tho 
contract expressed plainly the real in- 
tention of the parties. On the subject 
of Iralile contracts the text of Ureen’s 
Brice’s Ultra Yirea (page 497), con- 
cisely and dearly states the law, ns 
follows; ‘(Vporatioiis may make all 
necessary arrangements for cheaply 
and expeditiously developing or 
carrying on their particular business; 
but it is imother thing, going beyond 
this, to enter into contracts, for in- 
stance, by which the exclusive control 
or the exclurive right of worMngthe 
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York, in General Term, affirmed the denial of a motion to con- 
tinne an injunction restraining the directors of a corporation 
from transferring its property, assets and business to another 
cor]3oration, where it appeared from affidavits of the cUrcetorK 
that they did not contemplate such action, but merely the leasing 
of important rights and functions to the other corporation.^ 
This was a case wdiere a stockliolder of a Minnesota corporation 
had made complaint, in which he alleged that eight of the niiu^ 
directors of the company owned or controlled a majority of the 
shares of stock, and were disposed to lease and transfer the prop- 
erty and oficcts of the company for the term of twenty-five years 
to a corporation created under the laws of the state of New 
Jei’sey, and, in effect, to transfer its business to that compau} , 
for one-half the not profits yielded by it; and that this was in 
contravention of its charter, and the laws of the state \>f 


line is handed over to other parties* 
All such arrangements, whatever 
their form, however disguised, are 
ifltiu nm and void. This applies 
with, peculiar force in the case of 
those bodies which have been created 
for what may be conveniently styled 
‘ public purposes." " The court con- 
tinued ; *‘Now, nssuming that the 
scctiou of the charter above quoted 
does authorize the Northern Pacific 
Railroad Company to take the benefit 
of rights and privileges, and exercise 
new powers, granted and conferred by 
the state of Washington, the question 
whether the contracts and x>roceedings 
by which it has gained control of the 
Seattle, Lake Shore and Eastern Com- 
pany's franchise and business are 
uHm mres or not depends upon 
whether the requirements of the state 
laws in this regard have been met. 
There has been no sale and convey- 
ance, nor lease, of the railroad prop- 
erty, in accordance with the laws of 
this state relating to the manner of 
transferring titles to such property. 
As the parties have not done what the 
statute authorizes to be done, I do 
not think that the dejil between them 


has any govcTi) mental sanction wliat- 
cver. No consolidation has been 
attempted, and yet the transaction is 
of such resemblance to a consolidation 
that the legal principles by which the 
validity of proce<'dings to elfect a 
consolidation of corpomtioiis nmy be 
applied. This idea loads to cousidera- 
lion of the contract rights of individ- 
ual stockholders, and the rule is that 
a corporation cannot be conHoli<latod 
with another if the right to do so was 
not by the law. or the constituting 
instruments, given at the time of its 
creation, without the unanimous con- 
sent of its stockholders. The law on 
this subject is thus stated in 3 Mor. 
Priv. Oorp* § 95t *. * A corporation 

cannot consolidate with another com- 
pany, even pursuant to legislative 
authority, except with the ctmaeut of 
all its shai*eholders. An unauthorized 
consolidation may be prevented by 
any dissenting shareholder, or may be 
treated as ground for severing hiy con- 
nection with the company, by a 
rescission of his subscription.’ 

* Small r. Minneapolis Electro- 
Matrix Co.. (1890) 10 N. Y. Sapp. 456. 
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Minnesota, under which it was incorporated. Daniels, J., for 
the court, said : “ If the facts wore satisfactorily established, a 
ca‘>e for an injunction would be presented ; for the directors or 
trustees do not appear to have been invested with that power, 
eiilier by its charter or the laws of the state in which it exists; 
and, in the absence of explicit authority to transfer its pro])erty, 
effects and business to anotljer company, it cannot be presumed 
to possess that power. At least, the directors or trustees, having 
only tlie power to niunago and conduct its affairs under the 
charter, could legally make no such disposition of its property 
and affairs ; for, instead of managing and couduetiug its business, 
that would be a destruction of its business, and an abdication of 
f lioir own powers and authority, which could n('>t take place with- 
out violating the law and their own official obligations ; and that, 
even a majority owner of the sliaros of the company would bo 
entitled by action to restrain and prevent.’’^ liefcrring to the 
admission in the answer of the directors, that a resolution was 
adopted by the majority of the boai*d, subject to tljo approval of 
the shareholders, to execute a lease to the Now Jersey corpora- 
tion of certain important rights and functions of the Minnesota 
corporation, and the stated intention to extend the leasehold 
interests or rights no farther than was permitted by the laws of 
Minnesota, it was said : And it certainly goes no further in its 
language or fair implication to this extent, which does not trans- 
cend, but limits itself within tlie bounds of the law; for the 
exercise of lawful authority for the promotion of the interests 
and prosperity of the company is intrusted to the use and employ- 
ment of its board of directors or trustees ; and when they may, 
in good faith, be exercised, a case will not be presented for the 
interposition of a court of equity by injunction.”* 

§ 274. Loaning funds of corporation. — The power in a cor- 
poration to loan its funds cannot be implied from the power 
expressly given it to borrow money, or any implied power it has 
to borrow ; and if it has nu express power given it to loan itb 
funds, it cannot be implied from the declared purposes and 
objects for which its charter was granted where it is not created 
for banking purposes, or to conduct some business usual in bank- 

^ Citing Abbot 0 . Kubber Co., 33 * Citing Beveridge ?). Railroad Co., 

Barb. 578, 091, 119 N. Y. Ij s, a, 10 N. E. Bep. 489. 
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iug ; and in case tlie corporation is not created, as may api^ear 
from its articles of incorporation, for pecuniary profit, this decla- 
ration would exclude the power of loaning its fundb.^ And 
where a corporation has no power to loan its funds, a promis- 
sory note and mortgage given as security to the corporation 
Avill be void and not enforceable in ecpiity.® An Alabama 
corporation was incorporated with a capital of $1,000,000, 
to be paid in in cash and such other money as it might receive 
in trust, one-half of which capital it was required to invest in 
bonds or notes secured by mortgage on land witliin the state of 
Alabama, and tlie remaining lialf of the capital stock, together 
with the premiums and profits received by it, and the moneys 
received in trust, may be invested in stocks, loaned to any city, 
county or company, or be invested in such real or personal securi- 
ties as it might deem j)roper. The Sni>roine Court of Alabama 
held that the corporation had no power to lend its credit by 
making l)onds to fall due in future, and exchanging such bonds 
for the bonds of an individual for the same amount.® A corpora- 
tion organized under the laws of California for the puzq)Obe of 
acquiring a certain tract of land, laying it out as a town and sell- 
ing it in lots, blocks, etc,, and acquiring street railroad or other 
riglits and franchises, telegraph, telephone or other similar fran- 
chises, and gas and electric light franchises, over the said prop- 
erty, or any part thereof,” subscribed for shares of stock in a 
manufacturing corporation. Such subscription was held to be 
vltfa mre8 and void.* 

^ Chambers Falkncr, (1880) 65 Ala. s. c., 11 Sup. Ct. Rep. 484, ia these 
448. \\ords: “ The charter of a corporation 

® Ibid. read in the light of any general laws 

* Smith V. Alabama Life Insurance which are applicable, is the measure 
& Trust Co., (1843) 4 Ala, 558, This of its powers, and the enumeration of 
same corporation was held, under its those powers implies the exclusion of 
articles of incorporation, to have the all others not fairly incidental All 
power to purchase a bill of exchange, contracts made by a corporation be- 
iu Oee v. Alabama Life Ins. & Trust yond the scope of those powers are 
Co., (1848) 13 Ala. 619. unlawful and void, and no action can 

i Pauly Coronado Beach Co,, bo maintained upon them in the courts; 
(1893) 56 Fed. Rep, 438. The court and this, npoii three distinct grounds: 
pbiced its ruling upon the doctrine on The obligation of every one contract- 
this subject as summed up by the Su- ing with a corporation to take notice 
promo Court of the United States, in of the legal limits of its i^owt^rs; the 
Central Transportation Co. Pull- interest of the stockholders not to be 
man’s Palace Car Co., 139 U. S. 48; subjected to risks which they have 
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g 275. Investing funds of corporation in stock of others. — 

h\ a Maine case it appeared, that a savings institution subscrihed 
for $50,000 of the capital stock of a mannfacturing corporation. 
Having no money to pay for it, anotlicr corporation paid the 
money t(^ the inanufaetnriiig corporation, took the notes of the 
savings institntion for the amount, and had a eertilicate of stock 
issued ill its name as collateral security for the payment of the 
notes. The Siipreiue (Jourt of Judicature of tliat state held that 
upon principle, as well as authority, it was not within the authority 
of the trustees of a savings instiiution to invest its funds in the 
stock of a manufacturing corporation, unless expres&ly authorized 
bo to do by itvS charter, or the public laws of the state. They 
placed their decision against the power of the savings bank to 
enter into this contract upon the broader ground tliat it was not 
com potent for the tnistces of the savings bank to ])iirchase (»n 
credit pro\)Ci’ty of any kind, not needed for immediate use or the 
investment of existing funds ; that such ])Ower was not expressly 
conferred upon it, nur could it he sustained as an incidental ])ower.^ 

iievtir undertitkeii; and, above all, the Earle, lU Pet. S19; Tombigbee R. R. 
intevesl of the imblic, that the corpo- Co v, Kneeland, 4 How. Ifi; Hunyau 
ration slnill not tmnscend the powers ». Coster’s I^essec, 14 Pet, 122; Dail- 
conferred upon it by law.” In Riclie- mouth College Woodward, 4 Wheat, 
lieu Hotel Company t. International 51 S, 63(i; Hood 0 . New York <fo N. 11. 
Military Eneampraent Co , (1393) 140 Railroad, 22 Conn, 1 and 602; Berry, 
HI. 248 ; 8. c,, 39 N. E. Rep. 1044, a Receiver, v, Yates, 24 Barb. 199; 
subscription by this incorporated Mutual jSavings Bank ik Meriden 
hotel company to V,, a contemplated Agency Oo., 24 Conn. 159; Sumner 
corporation tor the purpose of estab- Marcy, 3 Woodb. & Min. 105; Pearce 
lishing this encampment to draw vis- v. Railroad, 21 How. 441. It was sug- 
itors to the city, etc., was held foreign gested in Franklin Company Lewis- 
to the ]>urposes of the hotel company, ton Institution for Savings, supra, 
and the doctrine of ultra must be that it might bo convenient in this way 
applied to it. to provide in advance for the invest- 

^ Franklin Company % Lewiston In- inent of funds that might afterwards 
stitution for Savings, (1877) 68 Me. 43. come into the possession of a bank. To 
The ruling as to the first point was this fcbo court said! ‘MVe think the 
based upon what the court considered creation of debts by corporations or 
the result of the rules declared in the individuals for no other purpose than 
following cases bearing upon the to provide a ready way to dispose of 
powersof corporations, to wit: Beaty c. future acquisitions a proceeding of 
Lessee of Enowler, 4 Pet, 152; s. c,, 1 very questionable convenience ; that 
McLean, 41 ; Perrine ». Chesapeake <fc in the great majority of cases it would 
Delaware Canal Co., 9 How, 172; be likely to prove, as it did in this case, 
Farnum a. Bkcfcfitone Canal Co,, 1 very inconvenient. But it is sufd- 
Bumner, 46 j Bank of Augusta cient answer to say that the law imr 
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It was fnrtlier lield in tins case tliat the lender of the money, the 
eoi*])orat-inii phiintift, having participated in the illegal transac- 
tion, could not chiiiii the privileges of a hoiucfide holder of CGin- 
morciiil paper; and that the savings institution, having received 
no honefit from ilio ti ansaction, was not estopped to setup the 
defence of itlfm '?'//v.sd Tn an action brought by one Ohio cor- 
poration, an iron eoinpaii}", against another, a railway company, 
for goods sold and delivered to tlic latter, the defense made was 
that there had been a contract between the two corporations, by 
the terms of which the iron c*onij)aiLy was to sell to the railway 
coiii])any goods to a certain anionnl, and to receive in payment 
tlieroof so many shares ol stock iu tlie latter. This involved the 
<|uebtiou of the authority ot the iron company to take stock in 
the railway coiujmny. ITpuii ihis subject the Supreme Court of 
Ohio stated the law iu that state to bo as follows : “ \Vc thiiik it 
well settled as a result of the decisions in this state, as 
wtII as elsewhere, that an incorporated com])aii;\ cannot, unless 
authorized by statute, make a valid subscidption to tlie capital 
stock (>f another; that such subscription is and void. 

IVIr. Morawetz. in stating this to be tbe law, observes; ‘The light 
of forming a <*orporatioii is conferred by the incorporation laws 
only upon persons acting individually, and not upon associations ; 
moreovei, it would, under ordinary circumstances, be a violation 
of the charter of an existing company to subscribe for shares in 
a new company and asbiimc the resulting liabilitie.%’ Priv. Corp. 
§ 43t). There has been no direct decision upon the question by 
tliih court, Imt such has been the universal holding elsewhere.^ 
These cases all proceed upon the piinciplo that the powers of 
^corporations organized under legislative statutes are such and such 
only, as those statutes confer, or tliat may be faiidy implied there- 
from. This doctrine was clearly announced and applied in Straus 
*t). Eagle Ins. (lo., o Ohio St. 59, and has been tirmly adhered 


post's uo duty upon the trustees of may never Ue committed to their care, 
savings banks to provide for the in would be a doctrine as startling as it 
vestment of future funds or future would be unprecedented.” 

<leposits. The whole duty is per- ^ Franklin Co, Lewiston Inatitu- 
formed when they have provided safe tion for Havings, (188Y) 6H Me. 43. 
inve.stments for the funds already com- * Citing Railroad Oo. ?). Railroad 

mitted to their care. To hold that they Co., 31 N. J. Eq. 475; Franklin Oo. 
may create debts binding upon exist- Lewiston Havings Inst., 68 Me. 48; 
ing depositors whose money, after all. Railroad Co. v. Collins. 4X) Ga. 580. 
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to in tills court. Eailroad Oo. v. Ilinsdale^ 45 Ohio St. 556, 67o. 
ITo claim is made by the defendant that the iron company had 
any express statutory authority to use its capital or assets in aid 
of the construction of a railroad hy subscription to its capital 
stock or otherwise. The only averment as to this, is that it, tlie 
iron company, conceived that it would be benefited by the reduc- 
tion of the price of coal at Cleveland, its place of businohs, and 
the market which the construction of the road would afford fur 
its manufactures, and hy these considerations was induced to make 
tlio suhseription. But all this can be of no avail in tlic face, at 
least, of the prohibition contained in section 3266 of the Tie vised 
Statutes, that, corporation shall employ its stock, means, 
assets or otlier property, directly or indirectly, fur any other pur- 
pose -whale ver, than to accomplish the legitimate objects of its 
creation.’ There was then, as we think, no aiitliority whatev(‘i* 
in the iron company to make a valid subscription to the capital 
stock of the railway company 

§ 276 . Directors of an insurance company raising a guar- 
anty capital. — The directors of a mutual life and fire insurance 
company, a Now Jersey corporation, after conducting its busi- 
ness for a while, by resolution determined upon and formulated 
a plan to raise a guaranty capital to the amount of $150,000, to 
be used for the payment of losses when other means were 
exhausted. This was done by obligations for money secured by 
mortgage from its members. Here we have an action on a bill 
tiled to recover on the defendant’s mortgage what had been 
assessed against him. The answer of defendants set up the facts 
and circumstances under which the mortgage was given, and 
insisted that the action and all the proceedings of the directors 
in raising the guaranty capital were illegal, in violation of the 
charter of the company and against public policy, and, therefore, 
the company could not enforce the contract made with any of 
the contributors to the fund. After expi*essmg that his disposi- 
tion was to enforce this contract on the part of the contribut<)rs, 
upon the question directly raised, Chancellor ’Wilijaaison said ; 
“ I cannot see how the contract with the contributors to this 
guaranty fund can be enforced in a court of law or equity, with- 
out repudiating altogether the priuciple of the common law, 

> Kailway Co. v. Iron Co., (1888) 46 Ohio Bt, 44, 49, 50. 
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wliicli lias been but re-enunciated by our statute (I^ixon, 13^, 

§ 3), that no corporation sliall possess or exercibe any corporate 
poAvers, except sucli as sliall be expi'essly gireii in its cliarter, or 
wbicli shall be necessary to the exercise of the powers so enumer- 
ated and given. Was it within the scope of the powers of this 
corporation to provide any otlier capital or fund as the basis of 
the basis Avhich it was empowered to pursue, than are provided 
by the charter itself ? If it was illegal for them to create such a 
capital, then a contract which they may have made for its pay- 
ment cannot be enforced. This corporation was incorporated 
for the purpose of insuring lives and loss hy fire. The charter 
provides the fund out of which losses are to be paid, and it is 
this feature in the charter which stamps the character of tins cor- 
poration, and which makes it what its name imports, and what the 
legislature intended it should be, a mutual company. The'eor- 
poratorb are mutual insurers, and it is the fund which is made up 
from the premiums which they contribute, and one per cent on ^ 
the amount for which each one is insured, out of which they are 
to be indemnified for any losses. They have no right or author- 
ity, by their charter, to create any other fund for the purpose. 
If they do, it is in violation of the principle which is to govern 
their mode of doing the business for which they were 
incorporated,” ^ 

' Trenton Mutual Life & Fire Insur- corporation incur a loss, and not have 
ance Co, McKelway, (1858) 12 K. J. tlie available means promptly to 
Eq. 133, 135, 180. Arguendo, the meet it, it would not be illegal for 
chancellor further said: “It was ad- them to make a loan to meet the 
mitted, on the argument, that it was exigency. But they cannot, under 
not within the scope of the powers of pretense of borrowing money, provide 
this corporation to CTcate any ciipital a fund for the purpose of gUiug 
other than that for which the charter credit to the company. The question 
provides. It was attempted to escape is as to the hona fidtH of the transac- 
the consequences of such an act by tion It matters not what you call it. 
the argument that this was nothing tho name does not affect its real char- 
more than a contract for a loan of acter. Was this a bona fide loan of 
money, out of which the corporation money, or a contract for a loan, made 
might be enabled to meet the losses in tho ordinary course of business, 
that might be incurred. It cannot be and to meet an exigency which would 
denied but that the corporation might bring such a contract wuihin the coin- 
borrow money under some dreum- pass of the legitimate powers of the 
stances, and that a contract bona fide company? Or was it a contract to 
made for such loan would be illegal provide a capital or fund for the pm*- 
[Icgal ?], and not in contravention of pose of giving a credit and character 
the charter. For instance, should the to the company which is entirely f or- 
61 
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§ 277. Converting ** common ** into “ preferred ’’ stock. — 
In a loading New York case, while the Court of Appeals adinit- 
ted tlio right of corporations to classif j their stuck at the outset 
by issuing some common ” and some “ preferred stuck, it was 
held that it was not, under the circumfetances dij^elused, in tin* 
power of tlie corporation involved in this case to convert some of 
its shares into preferred with a view of raihiiig money from its 
stockholders, as it was not a “ borrowing'’ of money in its proper 


sense, but an interfereiico with 
holders as originally conbtituted.' 

eign to its chartrr? Can tliis be ctilled 
a legitimate cunlract for a loan in the 
ordinary course of business?” The 
eliimcellor then stated the terms of 
the tvmtraf't, and, as to the acts of the 
directors in II 10 matter, said: '‘They 
did not make the contract under a 
inistuke, intending to make a mere 
loan, anti supposing that they were 
It'gitimatcly cxcvd&iiig ti power to do 
so. That was not their purpose. 
They had a different object in view. 
It is expressed in their hill of com- 
plaint, and recorded several times 
upon their minutes. The bill of com- 
plaint tilleges that the directors con- 
c'ludtMl to enter into this negotiation 
because, in their opinion, it would 
throve advantageous to the corporators 
to provide a guaranty capital as an 
additional security for the payment of 
losses. Here, then, is the admission 
t)f the company upon the record, that 
this contract was made for an illegal 
purpose. The minute's of the corpo- 
ration show more; they show that this 
was a device for the purpose of com- 
plying with the laws of the state of 
New York, which provides that no 
insurance company shall transact bus- 
iness in that state unless such company 
is possessed of an actual capital of 
$150,000. The simple question tlien 
is presented, could this corporation 
lawfully adopt any scheme or device 
by which they could create a capital 
of 1150,000, for the puri)ose of acquir- 


the vebtod rights c^f the stueh- 
' A mauufaeturiiig corpunitiou 

ing a credit upon which to tmiisact 
business? In my judgment, thc^ 
co\ild iu>1, and any (‘onimet (‘nt(‘reil 
into for such a i>urpose is unlawful, 
and cannot be enforced.” 

'Kent QiiicksilvtT iMhiing Co., 
(1879) 78 N. Y. 159, The court, how 
over, would not declare that 11 (*or 
poration could never, right fulh, 
against the dissent of a portitui of its 
stockholders, make some of its stock 
“preferred.” Folokk, J., speaking 
for the court, said: “The tnuisuflion 
is not to be looked upon as other than 
a prcferenc(» of one cla'-s of stockhold 
ers to another; as giving to tin* thst 
class a perpetual, inoxtinguhhabh* 
prior right to a portion of the earnings 
of the company behjre the other class 
might have anything therefrom. U 
was none other than the creation of a 
‘preferred stock,* Then there arises 
the query wheth(*r there was at that 
time power in the corpomtion to dis- 
tinguish between the stockholders in 
it, to form them into two <*hisscs, and 
to give to one class rights in the cor- 
porate property, hubiness and earnings 
from which the other wris shut out, 
M'q are not prepared to ftay that, at the 
first, the corporation might not havt* 
lawfully divided the inU'rost in its 
capital stock into shares arranged iu 
classes, preferring one class to anotlu'r 
in the right it should have iu the 
profits of the business. The charter 
gave power to make such by-laws as 



§ 377] ULTRA VIRES — PRIVATE CORPORATIONS. 4rSo 

organized under tlie lavs of New York was orgcanized with a 
capital stock of 7,500 sliares. At a certain time it owed 
$300,000, and for the purpose of paying it, sfocfcliolders repre- 
senting all tlie stock, except that mentioned hereafter, and the 
corporation executed under their hands and seals a contract by 
which the shareholders agreed to surrender to the corporation 
without consideration forty per cent of their stock, which 


it might deem proper consistent ■with 
the Constitution and law; and to issue 
certificates of stock representing the 
value of the property. "We know of 
nothing in the Constitution or the law 
that inhibits a coi’poration from begin- 
ning its corporate action by classify- 
ing the shares in its capital stock with 
peculiar privileges to one share oven* 
another, and then offering its stock 
to the public for subscriptions thereto. 
No rights are got until a subscription 
is made. Each subscriber would know 
for what olnss of stock he put down 
his name, and what rights he got when 
he thus became a stockholder. There 
need be no deception or mistake; there 
would bo no trencliing upon rights 
previously acquired; no contract, ex- 
press or implied, would bo broken or 
impaired. This corporation did other- 
wise. A by-law was duly made which 
declared the whole value of its prop- 
erty and the whole amount of its capi- 
tal stoclc and divided the whole of it 
into shares equal in amount and 
directed the issuing of certificates of 
stock therefor. It is not to be said 
that this by-law authorized anything 
but shares equal in value and in right; 
or that tlie taker of one did not own as 
large an interest in the corporation, its 
capital, affairs and profits to come, as 
any other holder of a shai*e. Certifi- 
cates of stock were issued under this 
by-law that gave no expression of any- 
thing different from that. When that 
by-law was adopted it was as much 
the law of the corporation as if its 
provisions had been a part of the char- 
ier, Presbyterian Church v. City of 


New York, 5 Cow. 538. So it is said 
in Grant on Corporations, page 80, in 
a qualified way. Thereby, and by the 
certificate, as between it and every 
stockholder, the capital stock of the 
company was fixed in amount in the 
number of shares into which it was 
divisible, au<l in the peculiar snd rela- 
tive value of each share. The l)y-law 
entered into the comp.act between the 
corporation and every taker of a share; 
it was in the nature t)f a contract be- 
tween them. The holding and own- 
ing of a share gave a right which could 
not be divested without the assent of 
the holder and owner; or unless the 
power so to do had boon reserved in 
some way. Mcch. Bank d, N. Y. <& 
N. II. Co., 18 N, Y. 59S-637. 

Shares of stock are in the nature of 
eJiom in action, and give the holder a 
fixed right in the division of the 
profits or earnings of a company so 
long as it exists, and of its effects when 
it is dissolved. That right is as in- 
violable as is any right in property, 
and can no more be taken away or 
lessened against the will of the owner 
than can any other right unless power 
is reserved in the first instance when it 
enters into the constitution of the right; 
or is properly derived afterwards from 
a superior law given. The certificate 
of stock is the muniment of the share- 
holder’s title and evidence of his right. 
It expresses the contract between the 
corporation and his co-stockholdora 
and himself; and that contract cannot, 
he being unwilling, be taken away 
from him or changed as to him with- 
out Ms prior dereliction or under the 



484 ULTRA VIRES — PRIVATE CORI>(>RATIONS. [§ 277 

amounted to the simi of the indebtedness, and authorized tlie cor- 
poration to pay upon shares to be issued and sold in the place of 
those surrendered ten per cent per annum on the face value of 
the shares for five years or such portion thereof as could be paid 
out of the annual net profits of the corporation. The following 
statement was indorsed upon the certificates for the J1,()00 shares 
to bo issued in lieu of those surrendered, to wit : “ Issued subject 


to agreement with stockholders 

conditions aUove staled. Now it is 
manifest that any action of a corpora- 
tion whicli takes hold of the shares of 
its capital stock already sold and in 
the hands of lawful owners and divides 
them into two classes, one of which is 
thereby given prior right to a receipt 
of a fixed sum from the earnings be- 
fore the other may have any receipt 
therefrom and is given an equal share 
afterwards with the other in what 
earnings may remain — destroys the 
equality of the shares, takes away a 
right which originally existed in it 
and materially varies the effect of the 
certificate of stock. It is aoid that 
when a corporation can lawfully buy 
property or get money on loan, any 
known assurance may be exacted and 
given which does not fall within the 
prohibition, express or implied, of 
some statute (Curtis Leavitt, 15 N. 
Y. 0, 66, 67); and that is sought to be 
applied here. But the prohibition to 
such action as this is found, not in- 
deed in a statute commonly so called, 
but in the constitutional provision 
which forbids the impairment of 
vested rights save for public purposes 
and on due compensation. The right 
which a stockholder gets on the pur- 
chase of his share and the issue to him 
of the certificate therefor is such a 
vested right It is contended that the 
power so to do is an incidental and 
implied power necessaiy to the use of 
the other powers of the corporation, 
and is a legitimate means of investing 
money and securing the agreed con- 


dated May 22, 1885, on file in 

sideration therefor. We have already 
conceded that it is Icgitimale to bor- 
row money and to secure the repay- 
ment of it with a compensation for the 
use of it. But that is when it is done 
in such way as to put the burtluMi 
upon every share of stock alikt‘, and 
to enable every share of stock to bo 
relieved therefrom alilv(s in such way 
as to preserve the equality of right 
and privilege and value of the shares, 
and mainlmn intact the contract 
thereto with the slockhoWer.” Tho 
court then called attention 1o the dis- 
tinguishing points in the cas(*s relied 
upon to support the views contM to 
those of the court as follows: ‘*Cita- 
tioub arc made to us for the conv<trw> 
of this; but they do not come up — 
sometimes in their facts, sometimes in 
their declarations — to the necessity of 
the proposition. Either it is whero 
the capital is not limited and it is new 
shares that may be issued with a 
preference, and where there is express 
power to borrow on bond and mort- 
gage (S Retlf. on Rways. (‘hap. 66, 
sect. 4; Ilarrison e. Me.x. Rw., 13 
Eng. Rep, 793); or the amount of 
the capital has not been reached and 
such stock is issued therefrom (Iluzel- 
hurst V. Bavanmili R. R., 43 Gu. 53; 
Totten Tison, 54 (^a. 130); or there 
was legislative authority (Davis w. 
Proprietors, 8 Met. 331; Rutland R. 
R. Co. ?). Thrall, 36 Vt. 646); or a m- 
strictiou to authorized capital and 
there was unanimous consent of the 
stockholders (Prouty M. S. & N. I, 
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the treasurer’s office, entitled to first lien on not ^iroflts to the 
amount in such agreement provided. [Signed.] Edw. L. Wood, 
Treamrer?'" The shares so issued were sold at par and the debt 
paid. On the back of the shares surrendered was printed. 
Profits assigned.” The certificates representing the shares 
which were not represented in tlie signature to the agreement 
above mentioned were at tliat time, with properly executed power 
of attorney for assignnioiit and transfer, in the hands of a creditor 
of the owner of the shares as collateral security for a loan ; the 
loan not being jpaid at maturity the shares were sold regularly to 
a purchaser, who brought this action against the company to have 
issued to him a certificate of shares to the amount named in the 
certificate so purchased, behaving refused what was tendered him 
by the company, a certificate of shares with the words indorsed 
thereon of ‘‘ Profits assigned.” The New York Court of Appeals 
lield that the purchaser was entitled to an unconditional certificate 
for these 100 shares upon the same principle as in the last case 
cited, that the action of the corporation here was an interference 
with the vested rights of the non-assenting stockholders.^ 


§ 278. The effect of laches on the part of complaining 
stockholders in such cases. — In the leading New York case, 
wliere the conversion of common stock into preferred was held 
to have been uli/ra mres the corporation, the findings of the court 
on the trial showed that the by-laws empowering the creation 


R. R., 1 Hun, 603; 43 Ga. 53, 8upra)\ 
or there was power to redeem, which 
was a transaction in the nature of a 
debt (Westchester, etc., R. R. Co. r. 
Jackson, 77 Pa. St. 831); or the opinion 
was ohitei' (Bates Androscoggin R. 
R. Co., 49 Mo. 491); or it was the case 
of a subscription for stock with a con- 
dition for interest until the corpora- 
tion was in operation (Richardson v, 
Vt. Mass. R. R. Co., 44 Yt. 613); or 
it was an action on a subscription 
more favorable to aofendant than to 
other subscribers, and it was held that 
defendant could not set up the lack of 
equality (Evansville R, R. Co. 
Evansville, 15 Ind. 895); or a solemn 
determination of this question was not 


necessary for the disposal of the case 
(Williston M. S. <& N. I. R. R. Co., 
13 Allen, 400); or the issue was author- 
ized by the articles of association (In 
re A’D. Bt. !Nav. & Col. Co., 30 L. R. 
[Bq.] 339) or there was full Icnowl- 
edge on the part of all concerned 
(Lockhart Yan Alstyne, 31 Mich. 
81); or the power in the corporate 
body was conceded, and it was denied 
that it existed in the directors. Mc- 
Laughlin D. &W. R R., 8 liljch. 
100 .” 

' Campbell®, American Zy Ionite Co., 
(1890) 122 K. Y. 466. Follbtt, Oh, 
J., very fully discusses the rights of 
stockholders in the opinion rendered 
in this rase by him for the court. 
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and issue of the preferred stock were aiiiliorizcd at a stockholders^ 
meeting regularly called and held and conducted ; that the stock 
was at once offered for subscription to all of the stockholders ; 
that a circular inf onning them thereof was issued by authority and 
distributed to the stockholders ; that though all of them did not 
avail tliemsolves of the chance to take it, it was not because the 
chance was not known. A large number of them did subscribe, 
and paid money for the privilege to the corporation, and that 
money went into the assets and hiLsiuess of the coinpaiiy ; certifi- 
cates for the preferred stock were tliereupoii issued, and it, as 
well as the common stock, was dealt in hy the public ; saies were 
made of the two kinds openly at the Stock Ex(hange at prii^es 
for the one larger than for the other, and quoted in Ihe daily 
public prints ; and from year to year for four ytnu's the annual 
reports of the directors to the stockholders spoke of tlie iwo 
kinds of stock. There was ample knowledge, or meauh of knowl- 
edge, on the part of all stockholders of the action of tlie corpora- 
tion in tlie creation of the two kinds of stock ; of the issue of 
certificates for the preferred stock; of the entry of that stock 
into the channels of trade ; of the public dealings in it at the 
especial marts for the sale of such property, and of the continued 
recognition of its existence and validity hy the comjiany and the 
public. Folger, J,, for the Court of Appeals, said : It is not to 
be conceived that the owners of tliecomiuon stock of this ct)rj>ora- 
tion did not have actual knowledge lliat there liadbt'en create<l a 
stock having ostensibly greater right and value than their owui, 
and that it had gone into the market and was dealt in by the 
public interested in the validity of it. For the lapse of four 
years, however, there was no action of the company, or of an 
individual stockholder, to have a judicial declaration that tlio 
company had exceeded its powers in the creation of the stock, 
and that it was invalid. We think tliat these facts, most of which 
are set forth in the findings in two ol the eases, wan'ant the con- 
clusion of law therein, that the stockholders, by ac<tuiescmg in 
the action, of the corporation in making the preferred stock, have 
ratified and assented thereto, and that the same is binding on 
them by reason of such assent and ratification.”^ 

*Kent t. Quicksilver Mining Co., a lease of the franchises, etc., of a 
(1879) 78 N. T. 199, 184, 186. As to the railroad corporation to another, see St. 
effect of laches in seeking to invalidate Louis, Yandalia Terre Haute B.. 
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§ 279. Rules declared by courts as to estoppel of corpo- 
rations to plead ultra vires. — If a contract by a corporation bo 
not in violation of some public law, or contrary to public policy, 
it^seems that only the inmiodiate parties to it, as the corporation 
itself, or the stockholders, wlio are parties l>y representation, liold 
such a legal jiosition in relation to the contract as to entitle them 
to raise the question of its validity on account of the alleged 
want of capacity to make; hiit if the contract ho in violation of 
some public law or against public policy, in such sense as to make 
it void and of no effect to any intent, any person standing in a 
relation of interest to the subject-matter of tlie contract, and to 
he affected by its operation, might undoubtedly set up and insist 
on sneh fatal vice in it, for the piiriioso of clearing liiiiiself from 
the conse(piei]ees of itb being carried into effect.^ In a fully con- 
sidered case upon how far a corporation is estu])pcd to set up the 
invalidity of an ultra vires contract, where fully performed on 
the part of the plaintiff, and the beiielits of it received by the 
defendant as a defense to an action, the view of the United States 
Hupremo Court thereon has been stated to be* as follows: “A 
contract of a corporation which is ultra vtres^ in the proper sense, 
that is to say, outside the object of ith creation as defined in the 
Jaw of its organization, and, therefore, beyond the powers con- 
ferred upon it by the legislature, is not voidable only, but wliolly 
void, and of no legal effect. Tlie objection to the contract is not 
merely that the corporation ought not to have made it, but that 
it eonld not make it. The contract cannot l)e ratified by cither 
party, because it could not have been authorized by cither, Ho 
performance on either side can give the unlawful contract any 
validity, or he the foundation of any right of action upon it. 
When a corporation is acting within the general scope of the 
powers conferred upon it by the legislature the corporation, as 
well as persons contracting with it, may be esto 2 Dped to deny that 
it lias complied with the legal formalities which are jDrerequisites 
to its existence or to its action, hecanse such requisites might in 

Co. ■». Terre Haute & ludianapolis B. 65 111. 453; City of East St. Jjouis ij. 
R. Co., (1892) 145 U. S. 393, s. c., 12 East St. Louis Gas Light & C’oke Co., 
Sup. Ct. Rep. 963. 98 111. 415; Peoria & S. R. R, Co. 

^Yennont Canada R. R. Co. Thompson, 103111. 187; Millard k St. 
Vermont Central R. R. Co,, 34 Yt. 2. Francis Xavier Academy, 8 Bradw, 
As to estoppel to plead see 341; Thomas w. Citizens* Horse Ry. 

Chicago Building Society®. Crowell, Co., 104111. 462. 
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fact have heou complied with. But when the contract is beyond 
the powers conferred upon it by existing laws, neither the cor- 
poration, nor the other party to the contract, can be estopped, by 
assenting to it, or by acting upon it, to sliow that it was pro- 
hibited by those laws. ^ A contract u/tm mpef^ being 

unlawful and void, not becau&o it is in itself inunorah but because 
tlie corporation, by the law of its creation is incapable of making 
ih the courts, wiiilc refusing to maintain any action upon the 
unlawful contract, have always striven to do justice between tbe 
parlies, so far as could lie done consistently with adlierence to 
law, by permitting property or money, parted with on tlie faith 
of the unlawful contract, to be recovered back, or compensation to 
1)0 made for it. In such case, bowevei*, the action is not main- 
tained upon the unlawful contract, nor according to its temis ; 
but on an implied contract of the defendant to return, or, failing 
to do tliat, to make compensation for, property or money which 
it has no right to retain. To maintain such an atition is not to 
affirm, but to disaffirm, the unlawful contract. The fraud and 
tbe limits of the rule concerning the remedy, in the ease of a 
contract ultm which has been partly performed, and under 
which property has passed, can hardly be bumincd up better than 
they were by Mr. Justice Miller, in a passage already quoted, 
where he said that the rule ^stands upon the broad ground that 
the contract itself is void, and that nothing which has been done 
under it, nor the action of tlie court, can infuse any vitality into 
it,’ and that ^ where the parties have so far acted under such a 
contract that they cannot bo restored to their original condition 
the court inquires if relief can be given independently of the con- 
tract, or whether it will refuse to interfere as the matter stands.’ ” ^ 
The doctrine seems to he settled by the weight of modern authority 
that a private corporation cannot avail itself of the defense of ultra 

^ Central Transportation Co. ®. Pull- he secured by reason of its having had 
man’s Palace Oar Co , (1891) 139 U. S. the full benefit of the contract, see 
S4, 50, 60, 61; s. 0., 11 Sup. Ct, Pep. Ward Johnson, (1880) 95 III. 215; 
478. These remarks of Justice Miller citing West Menard County Agri- 
are in Pennsylvania Railroad v. St cultural Board, 82 111, 206; Maher 
Ijouis, etc., Railroad, 11811.8, 317, As Chicago, 38 111. 266; Railway Co. 
to a bank being estopped to interpose McCarthy, 96 U. S. 367; San Antonio 
the defense of liKm to defeat the v, Mehaffy, 96 U, S. 815; Morris R. 
execution of a trust in favor of its de- R. Co. o. Railroad Oo.,20N. J, Eq. 
positors in and lenders to its investment 542. 
department, by which they were to 
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verges where the contract has been, in good faith, fiiliy performed 
by tlio other party, and tlie corporation lias had the benefit of the 
contract and the uerfoniianeo.* Thoiigli a contract of a corpora- 
tion may be strictly ultra rtlres, yet^ if not interfered with by the 
stockholders or the state, and it ho not of a class of contracts 
expressly prohibited, and there he reasonable ground to suppose 
that the agents of the corporation have acted in good faith, 
objections raised by the corporation itself or by one having no 
interest in tlie question, except for purposes of unjust advantage, 
will not ho listened to by the courts.^ If a contract made by 
officers of a corporation with thiixl parties apparently within their 
powers, upon proof of extrinsic facts of which the tliird party 
had no notice* was beyond them, the corporation will bo held 
liable unless it take timely steps to prevent loss or damage to tlio 
third parties.'* A corporation will he estopped to take advantage 
of the ultra tihes character of an original undertaking where its 
officers liave been permitted by it to engage in such transactions, 
and in prosecution of them the officers ciuinnit a wrong or torti- 
ous act without the fault of the injured party.** The benefits, 
derived from an ultra uires contract cannot be retained by the 
corporation and the contract treated as entirely void, unless, per- 
liaps, in cases where the other party to the contract has assisted 
willfully in putting it beyond the power of the corporation to 

*Darst V. Gale, (1876) 83 111. 138, N. Y, Supp. 909, When an allegation 
citing E.’f purte Chippendale, 4 DeGex, in an answer that the contracts are -mZ- 
M & G. 19; Whitney Arms Go. v. Bar- tra mros the corporation is a sufHcieiit 
low, 63 N. y. 62; Bradley o. Ballard, defense, sec Gillespie BavidgeFcrtil- 
55 111. 413. izer Co., (1892) 66 Hun, 637, s. c., 20 

® Noyes v. Kutland & Burlington R. N. Y. Supp. 833. When estoppel to de- 
li. Oo., 27 Vt. 110; Rutland & Burling- fend on the ground that act was ultra 
ton R. R, Co. ». Proctor, 20 Vt. 93; ures, see Homestead Banic i). Wood, 
Hturges ®. Knapp, 31 Vt. 62. As to (Ot. Cm. PI N. Y. City, 1803) 20 N. Y. 
who may or may not set up the de- Supp, 640, s. o., IMisc. Rep. 145. Es- 
fvme oi ultra see Western Organ toppel of corporations to plead 
Co. V. Reddish, 51 lowfi, 65, As toes- vires. Carson City Savings Bank v. 
toppel of a stockholder to complain of Carson City Elevator Co., (1892)90 
an act tf/im Dim on the part of the cor- Mich. 550; s. c., 51 M. W. Rep. 641; 
poration or its othcors, see Des Moines citing Day «. Buggy Co., 57 Mich. 
Gas tio. V. West, 50 Iowa, 16, involv- 151; Steel Works v. Bresnahan, 60 
ing a fraudulent issue of bonds. Under Mich. 337. 

what circumstances a stockholder can- ® Lucas ®. White Line Transfer Oo., 
not object to a plan of reorganization 70 Iowa, 541; s.a, 30 N, W. Rep. 77L 
of a corporation as ultra vires, see Hoi- * Ibid, 
lins A St. Paul, M, & M. R. Co., (1889) 9 
62 
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return wliat it received on tfie contract.^ Tlie Court of Civil 
Appeals of Texas lias held that where the directors of a corpora- 
tion, authorized by charter to establiali and maintain a hotel, pur- 
chased competing hotel property and received the benefit of the 
transaction for two years they would not be heard to allege that 
the transaction was 'ultra A corporation cannot set 

the limit of indebtedness fixed in its charter as a defense, wlieiv- 
the consideration of the indebtedness has been received by it.’ 
Li lite manner it would be estox3ped from setting up want of 
authority as a defense as against money advanced to ]>ay in(lt*l>lL‘i!- 
ness in excess of tho limit of indebtedness fixed in it«. charter.* 
It is not beyond the powers of a corporation organizf^d for tho 
pui*pose of owning ditches for the conveyance and sale uf water 


»Ibid. 

*Steger Davis, (Tex. Ct. App. 
1894) 27 S. W. Rep. 106a Tile court 
concluded its opinion in thesa words: 
“ In tha case of Publishing Co. Ilit- 
sou, 80 Tex. 218; s. c., 14 S. W. Rcix 
843, and 16 S. W. Rep 651, the court 
says: *Tt is a reasonable and * volun- 
tary rule ’ in its application to agen- 
cies. that where the principal, with 
knowledge of the facts, acquiesces iu 
the acts done under an assumed agency 
he should not be heard subsequently 
to impeach them upon the grouml that 
they were done without authority. 
Kelsey e Banx, 69 Pa. St. 436. This 
rule applies to corporations as well as 
to individuals. An express assent, it 
is said, is not essential on the part of 
the stockholders to operate as an 
eiiuitable estoppel upon them. It may 
be inferred from the failure to 
promptly condemn the unauthorized 
although not illegal act, and to seek iu- 
dicial redress. Bhcldon, cte., Co. 
Eickemeyer Hat Blocking Machine 
('■o., 90 N. Y. 607, 614/ See, also, 
Bond D. Manufacturing Co., 82 Tex. 
309; s. c., 18 S. W. Rep. 691; Russell 
<». Railway Co., 68 Tex. 646; s. o., 6 B. 
W. Rep. 686; Stajfford Harris, 82Tex, 
178; s. a, 17 S. W. Rep. 530. As to pri- 
vate corporations, having received tho 


benefits of a oontract beyond tin dr 
power to make, being cstO]>ped to set 
up that excess of authority to ovcnisr 
them from discharging their part of the 
contract, see De Groff Amorii'ao 
Linen Thread Co., (1860) 21 N. V. 124, 
Sherman Center Town C^ompany e, 
Fletcher, 46 Kaus. 534; Town Co. e. 
Morris, 43 Kuns. 383; s. r., 23 Pnc. 
Rep. 5C9j Town Co. Swigart, 43 
Kans. 392; s. c., 33 Pac. Rep. 569; 
Tootle r. First National Bank of Port 
Angeles, (1893) 6 Wash. St. 181; s. c., 
38 Pac. Hep. 315; Heims Brewing 
Co. V. Flannery, (1891) 137 111. 309: 
Watts-Carapbell Co. i). yiicngling, 
51 Hun, 302; s. 3 N. Y. Hupp. 
869. The right to object to sucli 
contracts, or raise the quesliou of 
'uUr<i mres: Baker r. North Western 
Guaranty Loan Co., 36 Minn. 185; 
R, c., 30 N. W, Rep, 464; Starin 

Edson, 113 N. V. 306; s. <•., 19 
N. E, Rop. 670. Ill Main ik C^as^e^ly. 
(1885) 67 Cal. 127, u coqioration wdiich 
had received and retained the consid- 
eration of a promissory note executed 
by it was held liable, although the note 
was executed in pursuance of a con- 
tract ultra mm. 

® Humphrey v. Patrons, etc,, Associ- 
ation, 50 Iowa, 607, 

*Ibid. 
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to sell and convey all its corporate property, provided tlic sale ho 
made for corporate or lawful purposes, and strangers taking a 
conveyance of siicb. property have a right to assume, as against 
the corporation, that tho sale was for a lawful purpose. And if 
the validity of such a sale ho contested hy the coi'poz’ation on the 
ground that it was made for an unlawful purj)Ose it would 
devolve upon the corporation to show that tho party making the 
pui’chase knew of such unlawful purpose.^ Even if tinlawfiil 
for a corporation to make a sale of all its property to another 
corporation, and receive in payment tlierefor tho stock uf the 
grantee to he distributed among its owni stockholders, if such sale 
is made, and the contract fully executed, tho (‘orporation itself 
canuot receive hack the property sold or set aside the coiih’act 


on account of its illegality.* 

* Miners’ Ditch Company o, Zeller- 
hach, (1869) 37 Cal. 543. 

®Ibi(l. S.VWTER, Ch. J., said; “The 
term nltm rim, whether with strict 
propriety or not, is also used in differ- 
ent senses. An act is said to he nltm 
wen when it is not wilhin the scope of 
the i)owers of the corporation to per- 
form it under any circumstances or for 
any purpose. An act is al&o sometimes 
said to he ultra with reference to 
the rights of certain parties, when the 
corporation is not authorised to per- 
form it without tlieir consent; or, with 
reference to some specific purpose, 
when it is not authorized to perform it 
for that purpose, although fully within 
the fac'ope of the general powers of the 
corporation, with the consent of the 
parties interested, or for some other 
purpose. And the rights of strangers 
dealing with corporations may vaiy 
according as the act is ultra 'n^ircs in 
one or the other of these senses. All 
these <listinctions must be constantly 
borne in mind in considering a ques- 
tiion tirising out of dealings with a cor- 
poration. When an act is ultra mres 
in the first sense mentioned it is gen- 
erally, if not always, void in toto, and 
the corporation may avail itself of the 
plea. But when it is ultra viris in the 


second sense, the right of the corpora- 
tion to avail itbclf of the plea \sill de- 
pend upon tlic diTuinstnnces of the 
case. The opinions in the casps below 
are extracted from freely to show tho 
class of circumstances under which the 
plea of ultra dres would not be avail- 
able to the corporation, to V it: Rissell 
r. Michigan Southern & Northern In- 
diana R, R. Cos., 29 N. Y. 262; Mayor 
of Norwich r. Norfolk Railway Com- 
pany, 30 Eng. L. &Eq. 128; McGregor 
V, Dover & Deal Railway Co., 17 Jur. 
21; s. 0 ,16 Eng. L. & Eq. 180; Simp- 
son r. Denison, 10 Hare. 51; Simpson 
r. Denison, 13 Eng. L. & Eq. 359; 
Eastern Counties Railway Co. v, 
Hawkes, 35 Eng. L. &Eq. 9; Edwards 
©. Grand Junction Railway Co.. IMyl. 
& Cr. 674; Treadwell ». Salisbury 
Manufacturing Co., 7 Gray, S93. Es- 
toppel to plead ultra vires : Pauly r. 
Pauly, (Cal, 1895) 40 Pac. Rep. 29; 
Farmers’ Loan Trust Co. r. Toledo, 
A. A. & N. M. Ry. Co., (1895) 67 Fed. 
Rep. 49; Roy <S? Co. r. Scott, Hartley 
& Co., (Wash. 1806) 39 Pac, Rep. 079 
(stockholders estopped); Central Build- 
ing & Loan Association v. Lampaon, 
(Minn. 1895) 62 N. W. Rep. 544 (oik: 
receiving the benefit of a loan es- 
topped); Beubick r, Thomas, (1805) 60 
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§ 280. When the doctrine of ultra vires is not applicable, 

— In an action against a corporation to recover money lost upon 
wagering contracts which the plaintiff had entered into tlirongh 
and with an agent of the corporation, the latter objected to a 
recovery against it on the gi’ound that it was a corporation author- 
ized to do a legitimate biihinesfe, and that, as it could not lawfully 
antliorize its agents to do an illegitimate business, it could not be 
bound by his acts in the prosecution of it ; that the attempt to 
confer such authority would ho ultra and the attempted 
ratification of the agent^s acts equally so. The Supreme Court 
of New York, in General Term, through Landon, J., to this con- 
tention, said: ^^The position is untenable. A person, equally 
with a corporation, has no lawful power to do wrong ; hut both 
have the ca])acity to act, and the capacity to act amiss inheres in 
the capacity to act at all Given the power and capacity to do 
right, the actor may nevertheless do wrong. Unless the actor is 
wholly irresponsible, be must answer for his wrong action, partly 
in justice to those injured thereby, and partly as a deterrent to its 
like repetition by himself and others. If the agents of a railroad 
corporation take my timber or iron against my consent, and con- 
vert it into a bridge, to the use of the corporation, the corpora- 
tion must either restore my property or pay me for it. Here the 
defendant corporation Las obtained the plaintiff^s money. It was 
obtained by means of wager contracts. Confessing that it has the 
money, the defendant practically argues that, because it could not 
thus obtain it within its lawful powers, it does not really have it. 
Pretending to disclaim the ti'ansactious by which it obtained the 
money, it practically argues that its pretended disclaimer gives it 
title to keep the money. But, in truth, it cannot perfect its dis- 
claimer of the transaction witliout surrendering its fruits ; it can- 
not retain the money without adopting its agent’s method of 
obtaining it ; it cannot insist upon a defense so long as it refuses 
to qualify itself to interpose it. The doctrine of ultra uirm is no 
wise applicable to the case.” ^ 

§ 281. Rules declared by courts as to estoppel of parties 
to contracts with corporations to plead ultra vires. — One 

Fed, Kep. 104 (corporation estopped)j * Peck t), Doran Wright Co, (Lim- 

Miller «). Washington Southern Ry. ited), (1800) 10 K, Y Supp, 401. 

Co., (Wash. 1896) 89 Pac, Rep. 673 
(corporation estopped). 
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wlio lias received from a corporation tlic fall consideration of his 
agreement to pay money cannot avail himself of the objection 
that the contract is vlt/ra mres} As corporations are created by 
public acts of the legislature, and all their powers, duties and obli- 
gations are declared and clearly defined by public law, parties 
dealing with them must take notice of those powers and the limi- 
tations upon them at their peril, and will not be allowed to plead 
ignorance of those powers and limitations in avoidance of the 
defense of vires? The defense that a corporation had no 
power under its charter to discount notes is not open in an action 
hy the corporation against the maker upon a note discounted by 
the corporation for him at his instance.® Where a corporation 
indorses notes for another, and is compelled to pay them, in tlie 
absence of an express prohibition against such indorsements by the 
corporation, ho for whose benefit the indorsement was made can- 
not invoke the plea of ^iltra vires as a defense against the enforce- 
ment of a chattel mortgage to secure the corporation against its 
liability upon the notes.^ The defense cannot he made, in an 

1 Chicago <fc Atlautic Ry. Co. i>. ing "by the state against the corporation, 
Derkes, (1885) 103 Ind. 520. and not in a collateral proceeding by 

® Franklin Company Lewiston another, except when the charter of 
Institution for Savings, (1877) 68 Me. the corporation not only specifies, and, 
43; citing Pearce u Madison <& Ind. therefore, limits it to the business in 
Railroad, 21 How. 441; Andrews which it may engage, but, by express 
Insurance Co,, 37 Me. 256. Parties terms, or by a fair implication from its 
receiving benefit of contract cannot in- terms, invalidates transactions outside 
sist that contmet was Shelby of its legitimate corporate business, 

u Chicago & Eastern Illinois R. R, Meindoo i\ St. Louis, 10 Mo. 577; 
Co., (1892) 143 111. 385; s. c,, 33N. E. Chambem St. Louis, 29 Mo. 548; 
Rep. 488, affirming 42 111. App. 339. Pacific R. R Go. ■». Seely, 45 Mo. 212; 

® St. Joseph Fire & Marine Insurance Land ». Coif man, 50 Mo. 243, Since 
Co. '< 1 . Ilauck, (1880) 71 Mo, 465. Matthews o. Skiuker, svtpm, was de- 

^St. Louis Drug Co. Robinson, dded announcing a different doctrine, 
(1881) 10 Mo. App, 587 ; affirmed in in the following cases this court re- 
St. Louis Drug Co. v. Robinson, (1883) turned to the doctrine of the earlier 
81 Mo. 18, in which case the Supreme cases : A. A? P. R. R. Co. «). St. Louis, 
Court said: ‘"Conceding that [the cor- 66 Mo. 228; St. Jos. Fire M. Ins. 
pomtion had no authority to indorse Co. -o. ITauck, 71 Mo, 465; Thornton 
notes for the accommodation of others] National Ex. Bank, 71 Mo. 221; 
it is sullicicnt on this point to say that Union Nat. Bank Hunt. 76 Mo. 439. 
in a line of decisions of this court un- The judgment of this court in Mat- 
broken, except in the case of Matthews thews 0. Skinker, hupra^ was on ap- 
D, Skinker, 62 Mo. 829, it has been peal reversed by the Supremo Court 
held that the question of ultra vires of the United States, and the doctrine 
can only bo raised in a direct proceed- then announced by that court is in 
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action by a corporation upon a contract made by it with the 
defondantj that the corporation, in making the contract, lias 
exceeded the power conferred by its charter or the law under 
which it is funned.^ Tlie vendor to a corporation having power 
to purchase real estate, but prohibited by its charter from making 
piircliases for other than a prescribed purpose, having made a 
deed to the corporation, cannot have the conveyance set aside 
and his contract rescinded on tlie ground tliat the corporation, in 
taking the conveyance, did so for a purpose other than that pro- 
scribed in its charter, and had exceeded its power The question 
whether, in such a case as this, the corporation has exceeded its 
powers, is one between the state and the corporation, with which 
u vendor, as a grantor simply of land to tlie corporation, has no 
coiiceru.^ An assignee of railroad stock, who had neither regis- 
tered liis stock nor obtained recognition as a stockholder, it has 
been held in a fe<ieral court, cannot bring suit in behalf of Iiim- 

harmony witli that which before had government for that purpose, and it 
been uniformly, and has since been oannot be had in a collateral way by 
repeatedly, dcclnred by this court.” individuals. Girand Gulf Rank r. 
Sec, al'io, Franklin Avc. Ger. Sav, Archer, 8 Sme<les & M. 151, 173; 
Inst, r, Board of Education, (1883)15 Wade r. American Colonization So 
Mo. 408; First National Bank Gib ciety, 7 Smedea & M, 663; Nevitt v, 
lilan, (1880) 73 Mo. 77. Tt has bi*en Bank of Port Gibson, 0 Smedes Ac M, 
held in Brown Donnell, (1860) 49 513: Chester Glass C.’o. v. Dewey, 16 
Me. 421, an action against tlm maker Mass. 103; Afoss Eossie L. AI. Co., 5 
by the indorsee of a note given to an Hill, 140; The Banks ». Poltiaux, 3 
insurance company and by the cor- Rand. 143, 146; Vidal Girard's Exrs., 
porution transferred in payment of 3 How. 101; Fleckner U. S, Bank, 8 
bank stock purchased by it, the maker Wheat, 355; NatomaW. & M. Co. «. 
of the note could not controvert the CJarkin, 14 Cal. 652. 
rights of the corporation to purchase ^ Hough i\ Cook Land Co., (1874) 
the stock. 73 111. 33, 

* Union Water Co. v. Alurphy’a Plat ^ ibid.-, citing Banks «. Poitiaux, 3 
Pluming Co., (1863) 33 Cal. 631. It Rand. 141; Barrow v. N. & 0, T. 
was said by the court : “In numerous Co., 9 Humph. 304; Chambers v. 8t 
cases it has been held that a contract Louis, 29 AIo. 576; Attorney-General 
made by a corporation which is not Tudor Ice Co., 104 Alass. 239; Whit- 

authorized by its charter is not to be m^m Alining Co, v, Baker, 3 Nev, 391; 
held void, and that a defendant sued Hayward v, Davidson.. 41 Ind. 313, 
thereon cannot refuse payment; but That the state alone can raise objec- 
the legislature may inquire into any tiontoaniiWmmm act, see Alexander 
violation of the charter, or the govern- -a. ToUeston Club of Chicago, (1884) 
meat may institute suit for that pur- 110 III. 65; Barnes Suddard, 117 
pose. The investigation must be in 111. 337; People's Gas, etc., Go. 
a direct proceeding instituted by the Chicago Gas, etc., Co., 30 Bradw, 473. 
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aeli and other stockholders to restrain the action of the oflB.cers of 
llio corporation from acts alleged to be uUm vires and illegal.^ 
Where one buys land without knowledge of an outstanding equity, 
and hifi note, given for a portion of the price, secured by vendor’s 
lien, is taken by a corporation to secure a loan, the owner of this 
outstanding e(pity cannot, in an action to enforce it, set up that 
the act of the corporation in taking the note was ultra vires} A 
homestead loan association inado a loan of money to two of its 
members for the use of a brewing company, the latter giving its 
<leed of trust to the association to secure tlie loan. There was no 
fraud in the loan and nothing to mislead the parties in whose 
names the loan was made. The Illinois Supreme Court held that 
as the brewing company could not avoid its deed of trust under 
llic plea of iilfra vires^ the parties to whom the loan was made 
were also Cbtop[)ed from availing of the defense, and that the deed 
of inibt might be foreclosed as against tliom and other creditors 
4)f the brewing company having notice of the rights of the loan 
association.'* It is no defense to a note given by one not a inein- 

* Brown v. Duluth, M. & N. Ry, otlu^r words, the trauaactions were at 
IN)., (1803) 53 Fed. Rep. 889. Sec most idtm nm, in Uie commonly un 
IJcrith V. Railway Co., 8 Blatelif. 347, derstood sense of these words, and 
392, 4J0; Ramsey v. Erie Ky. Co., 7 nothing more. As said in Whitney 
Abh. Pr. (N. S.) 156; ITersey r. Arms Co. r. Barlow, 03 N. Y. 62, cited 
Veazus 24 Me. 9. with approval by thi.s court in Darst a. 

^Taylor r. Callaway, (Tex. Civ, Gale, 83 111 141, * the acts were not 
App. 1894) 27 B. W. Rep. 934. See, iminoralin thcm^jclves or forbidden by 
upon the question of estoppel to deny any statute, neither mala in se ovmafa 
the power of a corporation to do an proMhiki, so as to make the contract 
net, Bond r, Mmiufacturiug Co., 82 illegal and incapable of being the 
Tex. 309; s. c., 18 S. W. Rep. 691, foundation of an action. Such a con- 
and authorities there cited, Bank v. tract ns the law will not recognize or 
Matthews, 98 D. 8. 621; Smith ?\ enforce, but applying the maxim eo 
AVhite, (Tex. (Hv. App.) 36 S.’W. Rep. fneto ilUcUo ^ionoritftr the 

S09; Keys Association, (Tex. Civ. parties as it found them.' It is also 
App.) 25 S. W. Rep. 809. said in that case: ‘ When acts of cor- 

Kadish ?\ Garden City Equitable porations are spoken of as 'ulira nres 
Loan & Buihiing Association, (1894) it is not intended that they are unlaw- 
151 111. 531. The coirrt said: There ful or even such as the corporation 

Is * * ^ no prohibition in the Btat- cannot perform, but merely those 
ute against corporations becoming which are not within the power con- 
members of homestead loan associa- ferred upon the corporation by the act 
tions for the purpose of borrowing of its creation, and are in violation of 
money; neither is there any prohibi- the trust reposed in the managing 
tion therein against loaning money for board by the stockholders, that the 
other than building purposes. In affairs shall be managed and the funds 
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ber of a building association for money loaned him that the cor- 
poration exceeded its powers in loaning the money for which the 
note was given.* In a Michigan case, a manufacturing coi’pora- 
tion, outside of the purposes for which it was incorporated, con- 
tracted witli a party for a stated quantity of a manufactured 
article at a certain price, and then made a contract with another to 
manufacture the same and deliver it to him at such a price as left 
a profit to the corporation. This contract was deemed an ultra 
vires contract, as being a conti-act purely for a speculative pur- 
pose, and the manufacturer bringing an action against the corpo- 
ration on a quantum meruit for goods delivered under* the con- 
ti*act, the corporation sought to recoup for damages by reason of 
non-performance of the contract. The Supremo Court held that 
the plaintiff was not estopped from claiming that the contract 
was vMra vires? The court further held that there being noth- 

applied solely for carrying out tbe ob- ception was ultra And tho 

ject for whicU the corporation was power on the part of such a corpora- 
created. * * * It ia now very well tion to enter into contracts of specula- 
settled that a corporation cannot avail tion being withheld on reasons of pub- 
itself of the defense of ultra vires lie policy for the protection of share- 
when the contract has been in good holders and the general good of the 
faith performed by the other party, community, the act niathcr of one 

and the corporation has had the full party nor of both in cut(‘ring into it 

benefit of the performance of the con- can work an estoppid against setting 
tract. » ^ * The same rule holds up the invalidity. A rale of law es- 

e coum*$o. If the other party has tablished for the public gootl cannot 

had the benefit of the contract fully be thus defeated. A corporation caii- 
performed by the corporation he will not, by the mere act of individuals, be 
not be heard to object that the contract given a power which the state, for 
and performance were not within the general reasons, has withheld from it. 
legitimate powers of the corporation.*” Pennsylvania, etc., Nav. Co, &. Dan* 
See Benefit Association Blue, ISO III. dridge, 8 Gill & J. (Aid.) 248, Slfi, 
128; Bradley Ballard, 66 111. 415; 2 Parties may also be estopped in some 
Beach on Priv. Corp, § 426 et seq,, cases from disputing the validity of a 
for a full discussion of the subject; corporate contract when it has been 
Carson City 8av. Bank^’. Elevator Co., fully performed on one side, and when 
90 Mich. 660; Holmes & Griggs Co, v, nothing short of enforcement will do 
Metal Co., 127 N. Y. 252; 8. c., 24 Am, justice. To quote the language of 
St. Rep, 44S. ^ Cow&sOGK, Ch . J . , in Parish r. Wheeler, 

^ Poock V. Lafayette Building Asso- 22 N, Y. 494, 608, ‘ the executed deal- 
ciation, (1880) 71 Ind, 857, ings of corporations must be allowed 

* Day e. Spiral Springs Buggy Co., to stand for and against both the par- 
(1886) 67 Mich, 146. Ooolby, Ch. J., ties when the plainest rules of good 
said; ** [The parties to this contract] faith so reqaiire,* But this is not such 
must, therefore, be supposed to liave a case. The contract has only been 
understood that the contract in its in* performed in part. The defendant 
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ing of an immoral nature in this contract, the plaintiff wab entitled 
to recover the value of her goods delivered on the contract to the 
corporation upon a qimiticm onmiif} If a corporation had no 
power to purchase a note and mortgage upon which it brings 
suit that fact should ho pleaded as a defense.* ‘Wliore one has 
made a contract with a corporation which is ulty^a and has 
received the benefit of it, neither he nor those claiming under 
him are estojiped from setting up the invalklitj of the contract in 
defense of a suit to enforce it.^ 

§ 282. Financial arrangements contrary to public policy — 
rules governing proceedings on the part of the state, etc. 

— ^In proceedings on the part of the state to dissolve a corpora- 
tion on account of its illegal or unwarranted acts, the state, as 
prosecutor, must show on the part of the corporation accused 
some sin against the law of its being which has produced or tends 
to produce injury to Ihe public. The transgression must not be 
merely formal or incidental, but malerial and serious, and sucli as 
to harm and menace tlie public welfare. Wheutlio transgression 
threatens the welfare of the people, they may summon the 

lias received a portion of the property Thomas Huihoad C^o , 101 U. S. 71, 
hargained for, and we may justly as- In ro Cork & Y. Ry Co., L, R,, 4 Ch, 
feume that what has been received has App. 7«18» In re R’atioual, etc , Society, 
passed into the hands of "the vendee L R , 5 Ch. App. 309. 
of the oorporalionj and been paid for, ® Thomson r, ^Fndison Building & 
so that the defendant will lose nothing Aid Association, (1885) 103 Ind, 370. 
hut the anticipated profits on the re- ^ Chambers r. Palkncr, (ISSO'l 63 
malnder if the contract is not enforced Ala. 448. Tn JUarion Savings Bank 
in its favor. Those proflts it had no Dunkin, 54 Ala. 471, Justice Htokr 
ri<yht at any time to count upon, and of the Alabama Supreme Court has 
in contemplation of law there can he said: “A party dealin^j with a cor- 
no injustice in depriving it of proflts poration, in a matter not within the 
which the law would not pcx'mit it to purview of its delegated powers, does 
bargain for. ITo valid ground for os- not estop liimself from setting up in 
toppel is, therefore, found to exist in defense the want of authority in the 
the case. ” corporation to make the contract * . 

* Bay 'D. Spiral Springs Buggy Co., In such case the doctrine of estoppel 
(1885) 57 Mich. 140. The ruling the cannot be held to apply without cloth- 
court considered sustained by Pratt v. ing corporations with the ability to in- 
Short, 79 N. Y. 437; Northwestern crease their powers indefinitely by 
Union Packet Co. Shaw, 37 Wis. sheer usurpation. Such contracts on 
655, and ITarriinan v. Baptist Church, the part of a corporation are ultra 'dres 
63 Oa. 18C, and cited as cases consider- and void, and no right of action can 
ing the principle involved, Whitney spring out of them,” 

Arms Co. Barlow, 63 N. Y. 63; 
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offender to answer for the abuse of its franchise oi* the violation 
of its corporate duty. Tliese are the rules declared by the 
Court of Appeals of New York when considering the people’s 
eabO against a corporation organized under Ihe statutes of that 
state for the formation of manufacturing eori^orations vdiicli had 
surrendered its stock under an agroeuient with other similar cor- 
porations for the purpose of forming a “triist.”^ By the agree- 
ment entered into by the corporation immediately involved in the 
ease with the others concerned, a board,” as it was called, Avas 
formed. The signers agreed to transfer all their shares of stock 
“to the names of the board as trustees, to be held by them and 
their successors as members of the board strictly as private 
tenants.” This board, it was declared, “ shall hold the stock trans- 
ferred to it with all the rights and powers incident to stockhold- 
ers in the several corporations.” It was also authorized to trans- 
fer “to such persons as it may be desired to constitute trustees or 
directors or other officers of corporations so many of the shares 
as may be necessary for that purpose.” I’lie agroeuient provided 
tliat certificates should be issued by the “board ” to the contract- 
ing jiarties in specified proportions in lieu of tlie ea])ital stock ; 
tluit each of the jiarties sliould maintain a separate organization 
and carry on and conduct its own business, paying over lhc])rofits 
to the board, “ the aggregate or such amount as shall bo desig- 
nated for dividends.” to bo pronortioually distributed by tlic 
board tc) the holdeis of the certificates. The board was jirohib- 
ited from taking any action “which shall create liability by it or 
by its members,” but there was a provision that the funds neces- 
sary to enalde the board to make payments a^ specified “ may be 
raised by mortgage to be made by the corporations, or any, oitlici’ 
or all of them, upon their property.” The number and amount 
of shares to be issued by tlio board w^as fixed with a proviso that 
they “may from time to time be increased or diminished by 
deeds executed by a majority in value of the certificate holders.” 
Defendant’s stock was transferred and certificates issued to its 
stockholders as provided for. The board elected officers and 
board of trustees of defendant, having transferred to each of 
them a share of the stock to enable him to hold the office. The 
effect of this transaction, as far as concerned defendant, was 
stated by the court to bo “ to divest it of the essential and vital 

* People Norlli River Sugar Refining Company, (1S90) 121 K Y, 582. 
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elements of its franchise by jilaeing tliem iu trust ; to accept 
from the state tlio gift of corporate life only to disregard the 
conditions upon which it was given ; to receive its powers and 
privileges merely to put thorn in pawn, and to give away to an 
irresponsible board its entire independence and self-control. 
Wlien.it had passed into the hands of the trust only a shell of a 
corporation was left standing, as a seeming obedience to the law, 
but with its internal structure destroyed or removed. Its stock- 
holders, retaining their beneficial interest. Lave separated from it 
their voting j)Ower and so parted with the contract wliieh the 
charter gave them and the state req^uired them to exercise. It 
has a hoard of directors nominally and formally iu office, but 
qualified by shares which they do not own, and owing their offi- 
cial life to the board whidi can end their power at any moment 
of disobedience. It can iiiakc no dividends, whatever may be its 
net earningh, and mu^^t incumber its property at the command of 
its mat^ter and for purposes wholly foreign to its own corporate 
interests and duties.'’ “ In all these respects,” said tlie court, “it 
has wasted and perverted the privileges conferred by the charter, 
abused its powers and proved unfaithful to its duties. But 
graver still is the illegal action substituted for the conduct which 
tlie state had a right to expect and require. It has helped to 
create an anomalous trust, which is, in suhstance and effect, a 
partnership of twenty separate corporations. The state permits 
in many ways an aggregation of capital, but, mindful of the pos- 
sible dangers to the peoj>le ovorbalaiiciiig the benefits, keeps 
upon it a restraining hand, and maintains over it a prudent 
supervision where such aggregation depends upon its permission 
and grows out of its corpoi'ate grants. It is a violation of law 
for corporations to enter into a partnership,”^ Referring later in 
their opinion to this trust formed by the several corporations, 
having a capital stock double the value of the fair aggregate 
value of the riglits and franchises of the companies absorbed at 
the outset and capable of an elastic and irresponsible inci'ease, the 
court said : “And here, I think, we gain a definite view of the 
injurious tendencies developed by its organization and operation 
and of the public interests which are menaced by its action. As 
corporate grants are always assumed to have been made for the 

Ubid.; citing N. Y. S. 0. Co. Mereditli, 1 Wall. Wbittentou 
F. Bank, 7 Wend. 412; Clearwater Mills v. Upton, 10 Gray, 590. 
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public benefit, and conduct which destroys their normal func- 
tions and maims and cripples their separate activity and takes 
away their free and independent action, iiiust so far disappoint 
the purpose of their creation as to affect unfavorably the public 
interest, and that to a much greater extent when beyond their 
own several aggregations of capital they compact them all into 
one combination, which stands outside of the hand of the stale, 
which dominates the range of an entire industry and puts upon 
the market a capital stock, proudly defiant of actual values, and 
capable of an unlimited expansion.” ^ If the business of a cor- 
poration is threatened with competition, it is not illegal or 
immoral if it can persuade its competitor to abandon an enter- 
prise in which both cannot succeed upon the basis of some proper 
consideration therefor.^ In an Ohio case the Supremo Court 
said : Where all or a majority of the htocklioldcrs compribing 
a corporation do an act which is designed to affect the property 
and business of the company, and which, through the control 
their numbers give them over tlie soloctiou and conduct of the 
corporate agencies, does affect the j)roperty and business of Iho 
company in the same manner as if it had been a formal I'eboliitioii 

* People North River Sugar Re- fore, the provisions of agrocinent& in 
flniug Co., (1890), 131 N. Y. 582, restraint of competition lend beyond 
holding that the corporation had vio- measures for self -protocol ion and 
luted its charter and failed in the i>er- threiitcu the public good in a dis- 
formance of itj corporate duties, tinetly appreciable manner, they 
and in respects so material and im- should not be susluined. The appre- 
portant as to justify a judgment of hension of danger to the public inter- 
dissolution. In Leslie «. Lorillard, ests, however, should rest on evitl(*nt 
(1888) 110 N. Y, 519, 533, the New grounds, and courts should refrain 
York Court of Appeals said. ‘‘Corpo- fiom the exercise of their equitable 
rations are groat engines for the pro- powers in interfering with and re- 
motion of the public convenience and straining the conduct of the aiTairs of 
for the development of public wealth, individuals or of corj)orations, unless 
and so long as they ai’o conducted for their conduct, in some tangible form, 
the purposes for which organized, threaleim the welfare of (he public,” 
they are a public benefit; but if all See ou this subject Hhe];)aug Voting 
were to engage without supervision in Trust Cases, (1890) 00 Conn. 553; s. c., 
subjects of enterprise foreign to their 24 All. Rep. 32. 
charters, orif permitted unrestrainedly ® Oakes C^ittaraugus Water Com- 
to control and monopolize the avenues pany, (1894) 143 N, Y. 430; a o., 38 
to that industry in which they are N. K Rep. 401; 62 N. Y. St. Repr. 
engaged, they become a public menace, 445. See, also, Leslie a Lorillard, 
agoinst wlddr public policy and stat- (1888) 110 N. Y. 619, 
utes design protection, When, there- 
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of its board of directors ; and tlie act so done is ultra vhes of 
the corporation and against public policy, and was done by them 
in their individual capacity for the purpose of concealing their 
real purpose and object, the act should be regarded as the act of 
the corporation, and, to prevent the abuse of corporate power, 
may be challenged as such by the state in a proceeding in quo 
wwrrmitoP^ Thayer, J., in the United States Circuit Court for 
the eastern district of Missouri, refused an injunction to restrain 
a Missouri corporation from violating an agreement it had entered 
into not to engage in the business for which it was organized for 
a period of twenty-five years upon the ground that the agree- 
ment was void. lie referred to the trust agreement which had 
been signed by tliis and other corporations in the same lino of 
business, its various provisions, and held that this eoqjoration 
exceeded its powers in signing and becoming a party to the trust 
agrcement.‘'^ Tliese are rules declared by the New Jersey Court 
of Clianeery : The corporate acts of directors, if they are within 
the powers of the corj)oration, and in furtherance of its purposes 
are not unlawful or against good morals and are done in good 
faith and in the exercise of an honest judgment, cannot be 
questioned by individual stockholdei^s in judicial proceed- 
ings. Contracts made by corporations, whicli appear to be 
designed to promote their legitimate and profitable operation, 
will be presumed by the courts, as a general rule, to be within 

^ State ex rel. i\ Standard Oil Com- issue negotiate securities without 
pany, (1892) 49 Ohio Si. 137, limit, and to declare dividends thereon. 

^ In American Preservers* Trust In all these respects, I must conclude 
Taylor Manufg. Co., (1891) 46 Fed. that the defendant corporation, by 
Rep. 162, it was said by the court: executing the trust agreement, under- 
“ By [signing and becoming a party took to exercise powers to which it 
to this agreement defendant] united, could lay no reasonable claim by 
with the other corporations and indi- virtue of the law under which it is 
viduala who signed Iho agreement, in organized, and from which all of its 
creating a partnership or joint-stock powers are derived.” Citing People n, 
concern, and in furtherance of that NorthRiverBugar Refining Co., (1890) 
enterprisfj it undertook to appoint 121 N. Y, 582; b. c., 24 N. B. Rep. 
agents to manage the concern in its 834; Mallory Ehinaur Oil Works, 
behalf, and to vest such agents with (1888) 86 Tenn. 698; s. c., 8 B. W. Rep, 
authority to buy and lease property in 396; State v, Nebraska Distilling Co,, 
all parts of the United States, to (1890) 29 Nob, 700; s. o., 46 N. W. 
obtain and exercise control over Rep, 165; Whittenton Mills i), Upton, 
other corporations by acquiring their 10 Gray, 596. 

Stock, and with power likewise to 
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tlie limits of tlieir power, and if tlie validity of the contracts he 
assailed, the assailant will he required to assume the burden of 
demonstrating tlieii- invalidity. Corporations organized under the 
general law of ISTew Jersey are vested with the powers conferred 
by the general act, and those contemplated by the certificate, and 
such incidental powers, with respect of the general and special 
powers, as are necessary in the sense of convenient, reasonable 
and proper. While the general act permits incorporation for 
^‘aiiy lawful business or purpose whatsoever,” and the law gives 
all necessary powers thereto, it docs not recognize as embraced 
therein powers to do tliose tilings which would deprive the cor- 
poration of its ability to carry out the objects for which it was 
formed, or discharge any duties which it might under its cliarter 
owe to the public, or which are contrary to the policy of the law.^ 
The doctrine of ^vUm vires ought to be reasonably, and not 
uiireasonahly, understood and upheld, and whatever may be fairly 
regarded as incidental to and consequential upon those things 
which are authorized by the charter of a corporation ouglit nut, 
unless expressly prohibited, to he held by judicial construction to 
be vires? Contracts by a corporation which impose an 
unreasonable restraint upon the exercise of its business arc void, 
but contracts in reasonable restraint of its business are valid. The 
test to be applied in determining the reasunablcnoss of the restraint 
imposed by tlie contract is to consider whether it is only buch as 
is uecossaiy to afford a fair protection to tlio interest of tJie cor- 
poration in favor of which it is given, and not so large us to 
interfere 'wHItli the intefost of the public.® The Illinois Supreme 
Court, in the Chicago Gas Trust case, declared these rules as to 
corporations : Corporations can only exercise such powers as may 
be conferred by the legislative body creating them, eitlier in 
express terms*or by necessary implication, and the implied powers 
are presumed to exist to enable such bodies to carry out the 
express powers granted, and to aceomplish the purposes of tlieir 

^ Ullermon Chicago Junction Rail* number of years, nor in the place 
ways & Union Stock Yards Company, where they were located or within 200 
(1801) 49 J. Eq. SlTf, miles thereof, was not unreasonable, 

*lhid. and not an illegal rostraintof trade. 

« Ibid.; in which ease, under the test For illustration of contract between 
stated in the text, tlie chancellor held corporations not contrary to public 
that a covenant by parties selling the policy, see Live Stock Assn, of New 
plant and business of stock yards, not York Levy, (1886) 04 N. Y. Super, 
to engage in the business for a certain Ct. 82. 
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creation/ An incidental power h one tliat is directly and 
immediately appropriale to the execution of tlie specific powers 
granted, and not one that luis a slight or remote relation to it.^ 
Tlio court held that the Ohicago Gas Trust Oompany, being a 
corporation formed under the General Incorporation Law of that 
state for the purpose" of erecting and operating gas works and the 
manufacture and sale of gas, liad no power to purchase and liold 
or sell shares of stock in other gas companies as incident to the 
purpose for wliieh it wiis formed, even tliough such power was 
specified in its articles of incorporation. This corporation was 
incorporated under tlio general law for two purpohcs. These 
were expressed in its articles of asHociatioii in those wtu'ds: 
jp'lrst^ for the purpose of erecting and operating gas works for 
the manufacture and sale of gas in Ohicago and other places in 
this state; and, ^‘to purchase and hold or sell the capital 

stock, or purcliase or lease, or oporate the property, plant, good 
will, rights and franchises of any gas works or gas company or 
(companies, or any electric company or coiiipiiuies, in (Jlii(5iigo or 
elsewhere, etc.” It sought to exercise the powers claimed under 
tlm second clause only, and for that purpose bought a lUfijority of 
the shares of all the gas companies in Chicago, being four in 
number, whereby it might liave tlie control of all the gas com- 
panies ill the city and thus destroy conipetitiou and monopolize 
the gas business. Tlie Supreme Court held tliat the corporation 
so formed was not for a lawful purpose and that all acts done by 
it towaixi the aecompHshment of such object were illegal and 
void.® A stockholder, in a suit which he is only permitted to 
prosecute in behalf of the corporation and for its benefit, cannot 
raise the (juestion whether or not the defendant corporation in 
the suit could acquire and lawfully exorcise all the powers 
declared iii its ccrtiticato of incorporation, especially wliether it 
could lawfully owm the stoi^k of another corporation. Such a 
question can only he presented for judicial deternunation by tlio 
attorney-general uii behalf of tlie state.^ 

» Citing C., F. & S. W. R R Go. ». Cu., 3S Conn. 1; Franklin Co, v. Lewis- 
MjirseiUes, 84 Ilk 643; Chicago Gas ton Savings Institution, 68 Me. 43, 
laght Co. p. People’s Gas Light Co., » People ex rek Peal’o^ly p, Chicago 
131 Ilk 530. Gas Trust Go., (1889) 13i) 111. 268; K 

People cx rek Peabotly r. Chicago 33 N. JE. 798. 

€his Trust Co., (1880)130 Ilk 268; a c., ‘‘Willoughby a. Chicago Junction 
22 N. E. Hep. 798; citing on the last Railways & Union Stock Yards Co., 
point Hood n. K, Y. & N, IL R K (1893) 50 K J. Eq. 656. 
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§ 283. Powers of banks generally.— A bank, upon wliicli 
general banking powers have been couferred, may borrow mone.v 
witliout any more s])ecitie autliority.^ A national bamc has 
power to bori'ow money on negotiable paper, muclo and indorsed 
for its accommodation.^ As incident to its power to loan money, 


^ Ringling r. Kohn, (1978) 0 Mo, App. 
833; Donnell v, Lewis Co. Savings 
Bank, 80 Uo, 167^ 

»Bank r. Sullivan, 11 W. N. Q\ (Pa.) 
o63. In a leading New York case 
(Ourtis V. Leavitt, (185^) 16 N. Y, 9, 
256, 256), Seldbn, J., states the con- 
tention of the receivers counsel us 
follows; ** [They] take the broad 
ground that banking corporations can- 
not borrow money, or, at least, that 
they cannot borrow to supply the 
pluc*o of capital. They contend that 
it is the huainesa of banks to lend 
money, not to borrow; that borrowing 
does not come within the scope of 
legitimate banking, and is in its na- 
ture a power which corporations cre- 
ated for banking purposes etinnot 
properly exercise.” Ho then said: 
^*This position is not supported by 


any direct authority, and a careful 
consideration of the nature of bank- 
ing, together with an examination of 
its hi.story, has satisfied me that it can- 
not be sustained. It is not in harmony 
with the present practice or the past 
hi.story of bunks. Banking for profit 
is based primarily upon the idea of 
borrowing, without interest, the 
various sums which the individuals of 
a commercial community must neces- 
sarily keep on hand unemployed, to 
meet any sudden emergen(‘y, and re- 
loaning the money, or the greater part 
of it, upon interest. It may be said 
that banks may borrow, that is, receive 
deposits without interest, but cannot 
borrow upon interest. This, too, is 
untenable. One of the soundest bank- 
ing systems known to the age, viz., 
the Scotch, is sustained to a great ex- 



BAKICS AND BANKING. 


505 




£i bank may take as security a crop of cotton, and ship the same 
to a factor, to he sold to reimhin^so tlie lotiu.^ A bank, author- 
ized by its charter to deal in bills of exchange and discount notes, 
made negotiablo and payable at the bank, with two or more good 
and sufficient sureties, may, under this power, uiulertako to eol- 
leot bills of oxcliange in other places.® Under the National 
Hanking Association Act, tlie powers which national hanks may 
exercise arc limited to those expressly granted and those neces- 
sarily iueideiital.® They would have uo absolute right to retain 
bonds coming into their possession by purchase, under contracts 
which they were mtliout legal authority to inako.^ National 
banks may exercise all such incidental powers as may be neces- 
sary for di'scountiug and negotiating promis&ory notes, drafts, 
bills of exchange, etc., which they are authorized to do.® It is 
not beyond the powers of a national bank to purchase a draft 


tent by sums borrowed afc a rule of in- 
terest below that charged by the banks. 
Edia. Ency, 324, tit. Banks, Lawson’s 
Jlist. of Banking, 419. Tlio coimnil- 
tcti appointed by the House of Lords 
in England, in lW2(i, to inquire into the 
Xrisli and Scotch systems of banking, 
reported that it was ‘proved by evi- 
dence nud by the documents that the 
banks of Scotland, whether oharter(‘d 
joint-stock compani<‘s or private estab- 
lishments, hav{‘, for more than a ceii- 
lury, exhibited a stability whicli the 
t'ommiltee believe unexampled in the 
history of banking,’ Lawson’s Hist, 
of Banking, 4154. The country bank- 
ers of England also Jillow interest on 
the balances of money in their hands. 
McCulloch’s Notes to Hmith’s Wealth 
of Nations, 489, title, Money, Edin. 
<*d.; Tjawsou’s Hist, of Banking, 273, 
Another writer, speaking of the prac- 
tice of borrowing by the Scotch banks, 
says: ‘This is in fact a part of the 
proper biLsiness of n bank. A banker 
is a dealer in capital, an intermediate 
party between the borrower and the 
lender; ho borrows of one party and 
lends to another, and the difference 
b(*tween the terms at which he bor- 
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rows and those at which he lends is 
the source of his profit.’ Gilbert on 
Banking, 52. It can scarcely be said, 
in view of these precedents and authori- 
ties, that borrow’ing money, even to be 
used as capital, is not within the range 
of the busine8.s of banking. The 
position, therefore, that the acts of the 
banking corai)any in issuing the paper 
in (luostion were ^lUra virea cannot be 
sustained on the ground that borrow- 
ing is no i)art of legitimate banking, 
but must rest on that branch of the 
argument w^hicli is drawn from the 
terms of the General Banking Law 
itself. It is a question, not of appro- 
priate hanlring, but of corporate 
power.” 

* Deloach i\ Jones, 18 La. 447. 

® Branch Bank at Montgomery 
Knox, (1840) 1 Ala. 148. As to the 
power of banks to issue post notes, 
see Uampbell 4>. Mississippi Union 
Bank, 6 IIow. (Miss.) 625. 

® Logan Bank v, Townsend, 139 U. 
S. 67. 

4 Ibid. 

*Shinkie v. First National Bank of 
Eiplcy, (1872) 22 Ohio St 510, 
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with a bill of lading attached.^ The discount of notes by a cor- 
poration authorized by statute to invest its capital in notes and 
to pm*chase and liold securities in payuioiit of tlie debts due toil 
is not %Um mTcs? A banking institution, liaviiig power to lend 
deposits on the public stock of tbe state or the United States on 
bond and mortgages, or '' upon any other securities wliicli should 
be deemed, by the board of directors, ample,” has been hold not 
to be limited to the securities mentioned, and empowered to dis- 
count commercial paper.^ A national bank, having coin in 
pledge, may sell and assign its special property tliereiii/ A bank, 
to save itself from loss, under its general powers, may lake an 
assignment of an account due its debtor.® A national bank i- 
authorized to buy the checks of individuals or other banks, when 
payable to bearer or to order.® xl bank may transiVa* a gf»od 
title to cheeks received, as cash, from a depositoi', and sti credited 
to his account, in payment of a debt, and the transfci*ce iiiav 
recover upon them against the drawers^ x\ I)aiik, with wliicb 
an owner of a bond and mortgage had agreed to convert it iuta 
money for the benefit of the bank, and upon its assignmeut for 
that purpose, had guaranteed its collection, was lield hound by 
the guaranty, although the bond was not assigned to the l)ank, 
and reassigned by it.® A national bank may take, hold and 
enforce a chattel mortgage for a previously contract<^d debt.® I( 
is within the powers conferred by congress upon national bank- 
ing associations to receive from its customers United States boiuls 
of one class to be converted into bonds of another clnss.^® A 
bank, without an express undertaking on its part, will not ho 
bound, by law, to ])rotect from forfeiture, stock de])osited witli it 
as security for a debt, by payment of installments in ui’reard^ 
The Minnesota Supreme Court has held that there is no reason 

’ Union National Bank Rowan, 33 ’ Metropolitan Natloiuil Bank i\ 

S. C. 343. Loyd, (1881) 33 IJun, 101. 

* Bright Banking Co„ 3 Penny- •‘Talman v. Rochester City Bank, 
packer (Pa.), 478. (1854) 18 Barb, 133. 

^Detroit Savings Bank ?>. Truesdail, ‘'Spafford c. First National Bank 
38 Mich. 430. of Tama City, 37 Iowa, 181. 

♦Merchanls* Bank State Bank, 10 Leach Hale, (1870) 81 Iowa, 
Wall. 601 m. 

®Bank of North America t). Tam- ” Railroad Bank o, Douglas, 3 Speer 
blyn, (1879) 7 Mo. App. 671. (S. 0.}, 839, 

® Rochester Bank Harris, (1871) 

108 Mass. 514. 
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wliy a national bank may not, for convenience and a proper pur- 
pose, liold and own notes and mortgages tlirougli tlie medium of 
a trustee.^ 


§ 284. The guaranty of commercial paper by a bank. — 

The Supreme Court of Nebraska lias lately held that while a 
national bank may not lend its credit for the accoiaiiiodation of 
others, still it may guarantee the ]>ayincnt of commercial paper as 
incidental to the exorcise of its power to buy and sell the sauie.^ 
The Nebraska court accepted as the ]>roper statement of the 
law upon this F>ul)ject the following declaration by Mr. Justice 
SwAYNE, speaking for the United States Supreme Court, in a 
leading case before that court : ‘‘ The National Uank Act,® gives 
every bank created under it the right to exercise by its board of 
directors, or duly authorized agents, all such incidental poweis as 
shall be necessary to carry on the business of banking, J// 
<‘ounfi}}g a/id 'ixegoihtting pTOuitfxmpg notea^ lUla of 

e,jcc1iange and cthep ividemt'^ of debt ^ by receiving deposits, etc. 
Nothing in the act explains or qualifies the terms italicized. To 
hand over with an indorsement and guaranty is one of the com- 
monest modes of transferring the securities named. Undoubt- 
edly a bank might indorse ‘ waiving demand and notice,’ and 
would be bound accordingly. A guaranty is a less onerous and 
stringent contract than that created by sucb an indoi’sement. 
We see no reason to doubt that, under the circumstances of this 
case, it was competent for the defendant to give the guaranty 
here in question. It is to bo presiiiued the vice-president had 
rightfully the power he assumed to exercise, and the defendant 
is estopped to deny it. Whei'e one of two innocent parties must 
suffer by the wrongful act of a third, he who gave the power to 
do the wrong must bear the burden of the consequence. Tlie 
doctrine of ultra mrea has no application in cases like this. 
Merchants’ Bank State Bank, 10 Wall. 604. All the parties 
engaged in the transaction, and the privies, w^ere agents of tlie 
defendant. If there wore any defects of authority on their part, 
the retention and enjoyment of the proceeds of the transaction 
by their principal constituted an acquiescence as effectual as 

1 First National Bank of Memphis Hastings, (1894) 40 Neb. 501; s, 0 ,, 58 
V, Kidd, 20 Minn. 234. N. W. Rep, 943. 

* Thomas v. City National Bank of ^ Rev. St. U. B. g 5186. 
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would have been the most formal words. These facts conclude 
the defendant from resisting the demand of the plaintiff. 
* * A different result would bo a reproach to oui 
jurispi^Udence.’^^ 

§ 285. Acts ultra vires a bank. — A bank discounting a note, 
knowing the intention of the party offering it to be that the pro- 
ceeds of the discounting should be applied to the discharge of a 
particular note held by the bank, cannot ajiply the proceeds to 
the discharge of any other note.^ A bank cannot bind itself by 
an accommodation indorsement.® National banks have no legal 
power to guarantee a contract between other persons for the 
delivery of building materials.* The power of a national bank 
to give a guaranty against liability or loss to sureties on paper 
discounted by it, when the effect of sucli guaranty would be to 
make the paper that ol one party only, secured by mortgages on 
real estate, has been questioned in a hlJchigan case.® A national 
bank cannot act as broker for the sale of state bonds on commis- 
sion.® A national bank has. no power to sell railroad bonds for 
a customer on commission.’ A bank has no authority to ])ec'oiiio 
surety on the bond of a public officer.® A bank will not be juh- 
titied in refusing to reassign collateral whicli it holds fi»r the 
payment of certain notes because the pledgee may be indebted 
to it upon an entirely distinct cause of action.® A bank cannot 
apply the proceeds of a note tendered to it feu' discount to the 

^People’s Bank Manufacturers* paper held by the defendant was can- 
Kational Bank, 101 U. S, 181, in celed to the same amount, 
which case the facts were that one * Bank of Alexandria ». Saunders, 2 
Pickett made his notes for ^50,000, Cranch Cir. Ct. 183, 
payable to his own order, indorsed “ Bank of Genesee a. Patohin Bank, 
them, and delivered them to the 13 IST. Y. 809. 
national bank to be negotiated to the * Norton Berry National Bank, 61 
plaintift. The vice-president of the N. H. 689. 

national hank, with the knowledge ^ First National Bank », Bennett, 33 
and consent of the president and Mich. 620. 

cashier, but without any authority ® Smith v. Bank, 1 Walk, (Pa.) 318. 
from the board of directora, or from ’ Weckler v. First National Bank of 
a majority of them as individuals, Hagerstown, 42 Md, 581. 
transmitted the notes to the plaintiff, Bank Estate, 13 W. N. 0. 

with a written guaranty signed by (Pa.) 370. 

himself. The plaintiffs account was «McIntirc u Blakeley, (Pa.) 12 Atl. 
debited with |50,000 on account of Rep. 326. 
the notes. At the same time Pickett’s ' 
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payment of the malcer’s indorsement on another note without liis 
consent.^ In an action of the owner of a lot which had heeii 
assessed by a city for benefits and afterwards sold upon a judg- 
ment, and a certificate of sale given to the city, which it assigned 
to another i^rty, who in turn assigned it to a national banh, 
against the city and bank to determine their adverse claims, the 
plaintijff made the point that the hank, being a national hank, had 
no authority to purchase the certificate. The Supreme Court of 
Minnesota considered it well settled that no one but the govern- 
ment could raise that q^uestion.® The United States Circuit 
Court for the eastern district of Washington, in an action upon a 
note against a national bank as guarantor, has held tliat United 
States Ue vised Statutes, section 5202, providing that national banks 
shall not contract liabilities in excess of their paid-up capital block, 
except upon notes of circulation, accounts for deposits, etc., did not 
intend that sneli items of liability blioiiklbe exclndod in determin- 
ing Avhetlicr the indebtedness of a bank exceeded its paid-up capital 
stock at the time it incurred a liability as guarantor. And that in 
an action against the hank and its receiver on such a note as bore 
sued on, the defendants might avail themselves of the defense 
that tlie note w^as executed in violation of the section of the 
Revised Statutes above mentioned, as the note being void as to 
the bank, it was not estopped to set up the defense in question.® 

§ 286. T aking: mortg^age on and purchase of real estate, 

— A national hank cannot take a mortgage upon real estate as a 
security for a debt concurrently created, or lor future advauces.** 
It is competent for a national bank to purchase a note in favor of 
a third party, and thereby acquire incidentally a mortgage on 

^ Parry Plighley, 8 Pa. Oo. Ct. ^ Kansas Valley National Bank 
Hep. 584. Rowell, (1878) 2 Bill. 371. As to the 

^ Hennessy d. City of St. Piiul, (1893) lack of power of a national hank to 
54 Minn. 210; s. o., 55 N. W. Rep. loan its money on real estate security, 
1123; citing Merchants' National Bank see Matthews Skinker, (187G) 69 Mo. 
1 ). Hanson, 33 Minn. 40; s. c., 21 N. 320; Warner v. BeWitt t'ounty 
W. Rep. 8J9; National Bank v. Mat- National Bank, 4 Bradw. (lilO 305; 
thews, 08 U. S. 621; National Bank o. Winton Little, 04 Pa* St. 04, over* 
Whitney, 103 U. S. 99; Fortier d. New ruling Fowler d. Scully, 72 Pti. St. 
Orkims Bank, 112 XJ. S. 451; s. c., 5 456, and Woods People's Bank, 83 
Sup. Ct. Rep. 234. Pa. St, 57; National Bank Matthews, 

® Weber ®. Spokane Nat, Bank, 98 U. 8. 621; National Bank o, 
<1892) 50 Fed. Rep. 735. Whitney, 103 U. S, 99; Fortier a New 
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land wliieli may liave been given to secure it.* Wlxere several debts 
due a national bant arc consolidated into one, and a new note 
given, the bank would not be acting ultra oires in taking a mort- 
‘•■airc on real estate to secure the consolidated note.* A national 
bank extended tlie time of pajnncnt of indebtedness beeured by a 
inortg’age o]i real estate fit a iibnriou& rate of interest, and look 
for it notes and a mortgage, made by tlie debtor to a tliinl [ler- 
bon, the notch being indorsed by tlie latter. The Supreme ('onrt 
of Oliio held that the UhUry only avoided the interest, and that 
io the extent the debt "vvas valid, the mortgage was on houa fido 
security, and that the bank, by becoming the owner of the notes, 
acquired tlie equity in the mortgage.^ A mortgage upon I’eal 
estate given to au officer of a national bank, at tlie tiuie of a ham 
by the bank, to secure its payment, being, in effect, the same as 
if made to the bank, has been held to bo void and not enforceable 
by the courts under the prohibilioii in tho National Banking Law, 
of loans of money oil real estate seenritj.* Tho prohibition in 
the law against national banks taking seemrity for loans on real 
estate, docs not, however, extend to mortgages made in good 
faith by way of security for debts previously contracted, and 
banks may take tho ashignmeiit of notes, secured by trust deed 
on real estate, as collateral security for pre-existing debts due the 
bankh.® A national banking association may avail itself of a 
security on real estate given to one personally liable on a loan 
made by the association.® The Minnesota Supreme flourt has 

Orleuni National Bank, 112 U. S. 431). gago shall hr takru on rral rslate ex- 
I?or flu illu&tmtion of a note and mort- cept byway of securily for debts 
gage ou real property which it was in previously rontrarted, must be uncier- 
the power of a national banking stood to forbid absolutely such 
absociation to lake, see Ornn associations making loans upon 
Herchants’ National Bank, (1876) 16 areurity afforded by niortgagcs on real 
Kans. 341. estate.” Thrj court cited ns sflurtion- 

^ Oldham d. Bank, 85 N, C. 240, ing its views : Fowler r. Scully, 7S 

®Ibid. Pa. fit. 456; First National Bank ©. 

* Allen ^7. First National Bank National Bank, 92 U. fi, 132; Matthews 
Xenia, (1872) 38 Ohio Bt. 97. v. Skinkcr, 62 Mo. 329. 

^Friiffey Bowen, (1877) 87 III. ® Worcester National Bank 
151. The court said: “The provision Cheency, (1878) 87 III. 602; Qaar % 
[of the National Banking Law] declar- First National Bank of Coutmlia, 20 
ing upon what seemity such associa- Bradw. (HI ) 611. 
tions may make emrrent loans, viz. ; « First National Bank v. Haire, 86 

Upon 'personal security/ and the Iowa, 44S. As to a national bank’s 
subsequent inhibition that no mort- right to take title to real estate in dUh 



BANKS AND BANKING. 


mi 


j: :2^6] 

liflcl that, in the absence of affirmative evidence of some coiitra- 
^cution of tlio National Banking A&bociatioii Act, a national 
banlv might lawfully pnrclia.'^e, hold and convey real estate.^ The 
New Jersey Sujn’cme Court has held that a national bank 
empowered by its charter ‘^to pnnide the real estate’’ necessary 
for its immediate accommodation in the transaction of its Imsi- 
cannot interpose tlie defenbe of ultra mrrs to a contract 
made hy it to se(nire free entrance of light and air into its bank- 
ing house.® Where a national hank disccnints a note secnired by 
a deed of truht on real estate, the security passes to the bank and 
jnay be enforced by it.® S])eculation in real estate, by national 
hjmks, under tlio pretense of obtaining satisfaction of a previous 
debt, ih forbidden hy law. Such a hank, liowevcw, may acciuire 
title to real estate, e\en though incumbered, if it is honestly 
done, Cor the })urp(>se of boenring a debt due to it. This may he 
done by taking a conv(*yanc(‘ directly or by sale under ])rocess of 
law.^ Tluis, where a firm of mm'chant', wer(‘ indebted to a bank 
upon drafth drawn njion them and accepted, discounted hy the 
hank, in its regular eoiiive of business, to a certain amount, and 
secured by the transfer of a note of a tliird ])artv for a larger 
sum, this note secured by a drc<l of trust upon real estate sub- 
ject to other liens, and tlje tliird party made a deed of the prop- 
erty to tin* hank in payment of the Mini <lue from him, the bank 
iigreeing to disidiurge the other liens upon llie same, tlie transac- 
tion was held not to be forbidden by tlie law regulating such 
banks.*'’ A mortgage upon real property taken by a national 
banking association as security will not be void. A judguiont of 
ouster and dissolution in a ju'Oj^er ])roeeoding is the punishment 
for taking such a mortgag<\ Private perstuis cannot cpiestion 
The validity of the act.^' aV iiatioiuil hank may pnreliabe real 

chavgo of indent eilaess ijreviously * Tru,stec‘S of First Presbyterian 
<'ontra('1ed to it, sec Turner r. First OliurcU in N(*\vark w. National Stato 
Niiiional Bank, 08S1) 78 Ind. It). As Bank of Newark, (N. J. 1894) 39 Atl. 
to a inort^ui^jc given to a mtionn} J?ep. 330. 

lunk and assigiK’d to a third party ** Thornton fl. National Exchange 
bcino good, see Lnccy r. Ceniml Bank, (1879) 71 Mo. 321, 

National Bank. 1 Neb. 170. As to ». 8cott, (1878) 88 111. 353. 

lorcclosure of a mortgage by a 

national bank, see HcoOcld ». Stale * First National Bank Flmore, 53 
National Bank, 0 Neb. 333. Iowa, 54.1; Streeter ?>. First National 

* First National Bank of Memphis Bank, 53 loTva, 177. As to the power 
r, Kidd, 30 334. of a national bank to purchase real 



612 


BANKS AND BANKING. 


[ij 2s7 

ebtutc at a judicial sale to satisfy a judgment and decree rendered 
in a proceeding to foreclose a mortgage on land on wliicli tlie 
bank held a second mortgage Hon, and to which foreclosure pro- 
ceeding it was made a party.^ Tlio&o l)anks have authority io 
liold and convey sucli real estate as they may purchase at sales 
under judgments, decrees or mortgages held by them to secure 
debts due them.^ The title of a national bank to land which 
was mortgaged to it, and purchased at judgment sale, would not 
be invalidated as to the mortgaged ]-)roperty, by the fact tliat at 
the sale it purchased other property which it may not have been 
authorized to acquire.® 


§ 287. Purchasing notes. — The Court of Appeals of Mary- 
land has held that under the National Banking Association Act 
a bank formed under it lias no authority to use its funds in pur- 
chasing notes and can acquire no title to notes hy the purchase of 
tliem.^ The ruling of the Minnesota Supreme Court on this 
subject has been that the purchase of 2ir()mihbory notes by a bank 
authorized simply to discount notes was uHm nureB ainl that the 
purchase would confer no title.® fn a later case this hamo court 
lield that national banks have no ])ower to deal in 2>^’oinissory 
notes, as choses in action, for the jourpose of jirivato gain and 
profit alone, and limited their power to acquire title to such notes 


estate necessary to secure a (lel)t to it, 
altliougli in excess of the debt, see 
Upton South Reading Bank, (1870) 
120 Mass. 1S3. 

^ Heath Second National Bank, 
(1880) 70 Ind. 106. 

» Wheny d. Hale, (1882)77 Mo. 20. 
As to a national hank purchasing real 
estate in satisfaction of a debt due it, 
see Libby Union National Bank, 99 
111. 622. 

® Reynolds Crawfordsville Bank, 
112 U. S. 405- As to a national bank, 
lawfully holding a mortgage on real 
estate, purchasing a prior mortgage 
on the same land to protect its inter- 
est, see Holmes 'O, Boyd, (1883) 00 Ind. 
332. 

♦Lazear®. National Union Bank of 
Maryland, at Baltimore, (1879) 52 Md. 
78. 


Fanners ^Mooliauu's’ Bank a. 
Baldwin, 23 Miim. 198. The court 
said: “The po’wer to carry on tlic 
business of blinking by discounting 
notes, bills and other evidciici's of 
debt, is only an authority to loan 
money thereon, with the right to de- 
duct the legal rate of interest in ad- 
vance. This right can be fully 
enjoyed without the posNe.ssioii of the 
unrestricted power of buying ami 
dealing in such securities as choses in 
action and pi^raomil jiropeity. 
Though, os argued by plaintilT, the 
bank acquires a title to disc'ount papi*!*, 
and, hence, may, iu n certain sense, bo 
siiid to liave purchased it, y(‘t it is a 
purchase by discount, wdiicdi is per- 
mitted, and does not involve the exer- 
cise of a power of purchase in any 
other way than by discount/’ 
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to discounting In an Oliio case it was held tliat the 

])Ower given to the corporation by a statute of the state of New 
York ‘‘to carry on the business of banking by diseountiiig bills, 
notes and other evidences of debt,” was not a power to buy 
promissory notes hnt to loan money upon the paper deseribed, 
and that a transaction of that character was within the usury laws 
of that state.^ Under the power given savings institutions to dis- 
count negotiable notes in Kansas, they have been held to have 
the power of purchasing such notes.^ In a comparatively late 


^ First National Bank of Rocliester 
r, Pierson, S-t Minn. 140. 

“Bank v. Baker, 15 Ohio St. 68. In 
Flcckncr i\ Bank, 8 Wheat. 838, it 
api)eaTed that the plaintiff purchased 
from another bank a note which had 
boon passed to it ihrough several 
])iirties from the original holder. The 
bank was forbidden to deal in any 
thing, except bills of exchange, gold 
or silver, or take more than six per 
cent upon its loans or discounts. It 
was claimed by defendant that the 
purchase of the note was ifltm vmtt, 
but the court held that it was not, and 
tluit such purchase was but a dis- 
count. Story, J., speaking for the 
court, says: **Butiu what manner is 
tho bank to loan? What is it to dis- 
count? Has it not a right to take an 
evidence of debt which arises from 
the loan? If it is to discount, must 
there not be some chose in action, ( r 
written evidence of a debt, payable at 
a future time, which is lo be the sub- 
ject of the discount? Nothing can be 
clearer than that by the language of 
the commercial world, and the settled 
practice of banks, a discount by a 
bank means fx n termim, a deduction 
or drawback made upon its advances 
or loans of money upon negotiable 
paper or other evidence of debt, pay- 
able* at a future day, which are trans- 
ferred to Iho bank.’* In the case of 
Smith Bank, 36 Ohio St. 141, the 
defense was that tho bank (a national 
bank) purchased the paper of the 

65 


payees, and that it had no authority 
to make such purchase. Upon this 
question, the court says: *‘Jt does 
not state that the imrchasc was made 
at a usurious rate of discount, but it 
avers that under the act of congress 
to provide a national currency, untler 
which the bank was incorporated, it 
had no authority lo purchase tho bill. 
It seems to be the idea of counsel mtik 
ing the objection that uogotwble 
paper, perfect and available in the 
hands of the holrlcr, is not the subject 
of purchase by a national bank at any 
rate of discount. This view wq think 
entirely erroneous. We sec nothing 
in the act of congress, nor in reason, 
why a borrower may not obtain the 
discount, by a bank, of one of the ex- 
isting notes and bills of others, of 
which he is the holder, as well as of 
his owu paper, made directly to the 
bank. It is true that as bet^veen nat- 
ural persons, the purchase of such 
paper, when made in good faith, and 
not as a disguise for a loan, is not sub- 
ject to the usury laws, but it is other- 
wise as to a bank. In the business of 
banking, the purchasing and discount- 
ing of paper is only ‘ a mode of loan- 
ing money.’ ” 

-Pape V, Capitol Bank of Topeka, 
(1378) 20 Nans. 440. Brewer, J., 
speaking for the court, said: “The 
power granted is the naked power of 
discounting, and the term ‘discount- 
ing’ includes purchase as well as loan. 
' To discount’ signifies the act of buy- 
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case an action by a bank organized under tlie laws of New Hamp- 
shire, engaged in doing a general banking business, upon a note, 
tlie Supreme Court of Missouri sustained the power of the hank 
under its charter, nothing appearing to the coiitraiy therefrom, to 
buy outright the notes sued on ; at the same time tliey held that 
it liad ]io right to purchase them at a greater rate of diseoiint 
than the rate of interest it might lawfully charge for the loan of 
that uioiiey.^ In a recent Massachusetta ease, an action by a 
national bank against the indorser of a promissory note, to whosr* 
order the note was payable, its right to recover was denied on tlio 
ground that it liad no title to the note. It was argued that under 
the statutes of the United States national baiilos could not buy or 
sell promissory notes, and that, inasmuch as the bank obtained 
the note by purchase, it had no right to hold or collect it. 
Knowlton, J., speaking for the Supremo Court of Judicature, 
declared the law, as they considered it upon these contentions, as 
follows : On the qucbtion whether a national bank can buy 

pri>missory notes in the market as a natural person can, thci’c is a 
conflict of atitlioiity. Its power to do so, if it has any, is con- 
ferred by the United States llevised Statutes, section 1530 (13 

a bill of exchange or promissoiy could not under its charter so detil in 
note for a less sum than that which, promissory notes as to become the 
upon its face, is payable. It is, also, purchaser thereof. But its charter, 
Tindeniahly clear that the term ‘dis- the court says, * restrains the bunk 
count,’ when used in a geneml sense, generally from dealing or trading 
is equally applicable to either business except in bills of e\rhangc, gold or 
or accommodation paper, and is appro- silver, or in the sale of goods ple<lgcd 
priately applied, either to loans or for money lent or wiiieh shall be the 
sales by way of discount, when a sum proceed of land.’ Tt will bo obberved 
is counted off or taken from the face that the decision in this case w based 
or amount of the paper at the time altogether tipon the rcslrietioiis in 
the money is advanced upon it, plaintiff’s charter, which was be- 
whother that sum is taken for interest loro tho court, and iuc<>rporntc<l in 
upon a loan, or as the price agreed the hill of excejitions. No sucli re 
upon a sale.” See, also, Tracy ». Tal- strictions are shown to have hc(‘ii 
mage, 18 Barb. 482; Bank r, Sher- placed ui)on pliiinliff’s i^owers as a 
burne, 14 HI. App. 566. banking institution." That a national 

' Salmon Falls Bank t>, Leyser, (Mo. bank cannot rescind a contmet of pur* 
1893) 22 S. ’W. Bep. 604. The court chase of a note on the ground that it 
distinguished Bank Simpson, 1 Mo, had no power to purchase and recover 
184, in these words: “It is true that It back the money paid for it, see Attic* 
is held by this couH in [that case] that borotigh Bank d. Rogers, (1878) 125 
the plaintiff, a corporation created un- Mass. 339. 
der the laws of the .state of Illinois, 
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TJ. S, Sts. at Large, 101), wliicli autliorizcs national banks to dis- 
eount and negotiate ^ promisbory notes, drafts, bills of exchange 
and other evidences of debt,’ etc. It has sometimes been held 
that the right to discount and negotiate notes, etc., goes no 
further than to authoriise the taking of them in return for a loan 
of money made on the strength of the proniibcs contained in 
tliein,^ By otlier courts it has been held that the right to ‘ dis- 
count and negotiate ’ includes the right to buy.® If we assume, 
in favor of the defendant, that national hanks are nut authorized 
under the law to go into the market and buy promissory notes 
from those who are selling them only as a commodity, there are 
several reasons why this defense cannot prevail. In tlie first 
place, if such a purchase is '^dtra it is an ordinary contract; 
it is not made penal nor expressly forbidden, and the maker or 
indorsor cannot defend on the ground that the bauk has obtained 
no title. The violation of law can be availed of only in proceed- 
ings against a national hank in the interest of tlio public to 
deprive it of its charter. This has been decided by the Supreme 
Court of the United States.® Secondly, the evidence in this case 
would well warrant, if not require, a finding by the court that 
the transaction was a discounting of a note for the defendant 
within the meaning of the statute. The note was in the hands 
of tlie indorser’s agent, who consulted the indorser about the rate 
of interest to be allowed before giving the note to the plaintiff. 
The plaintiff’s money was paid to indorser, loss the agent’s com- 
mission. The transaction would have been no different in sub- 
stance if the defendant, who held the note as indorser, had carried 
it to the plaintiff’s [plaintiff ?J bank and had there made in per- 
son the contract which he made through the agent. If he had 
done that the transaction clearly would have been a negotiation 
of a loan and a discounting of a promissory note.^ Thirdly, it 

' Lazear d. National Union Bank, 53 Porter, 135 Mass. 333; Atlas National 
Md. 78, 124; Farmers & Mechanics' Bank Savery, 137 Mass. 75, 77. 
Bank v, Baldwin, 33 Minn. 198; First ® CJiting National Bank v Matthews, 
National Bank v, Pierson, 34 Minn. 98 TJ, S. 631, and cases cited; National 
140; Niagara County Bank Baker, Bank u. Whitney, 103 U. S. 99; Mer- 
15 Ohio fcSt. 69. chants* National Bank t?. Hanson, S3 

® Citing Smith v. Exchange Bank, 36 Minn. 40; Slater Woolen Co. ^ Lamh, 
Ohio St. 141; Pape v, Capitol Bank of 143 Mass, 430. 

Topeka, 20 Kans. 440. See, also, First ^ Citing Lazear v. National Union 
National Bank Harris, 108 Mass, Bank, 63 Md. 134; Farmers & Me- 
614, 616; National Pemberton Bank chanics* Bank v, Baldwin, 38 Minn^ 
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lias been held in this commonwealth, in analogy with the above- 
cited decisions of the Supreme Court of the United States, but 
on somewhat different grounds, that, even if a national bank does 
not got the legal title to a promissory note bought in the market, 
it may maintain a suit as the holder, and the maker and indorbers 
cannot be relieved from their contracts to pay the amount 
promised in the writing.” ^ 

§ 288. Purchasing stock of corporations. — A. national bank, 
by way of compromising a claim alleged to be due, and for the 
purpose of averting an apprehended loss on account of such 
claim, has the right to acquire stock to be again turned into 
money, but has no right to purchase or acquire such stock either 
for speculation or investment.® Such a bank not being expressly 
prohibited from becoming a stockholder in another corporation, 
may take shares in another corporation as colhateral sewirity for 
a loan made by it, or in satisfaction for a loan for which the stock 
may have been pledged to it as seaurity.® The United States 
Supreme Court has also held th*at stocks of other corporations 
may be taken by a national bank with a view to sell Ihoin at a 
profit in adjusting and compromising claiiUvS growing out of legit- 
imate banking transactions.'^ The Nebraska Supreme Court, in a 
recent case involving the power of a liank to purchase the stock 
of an insurance corporation through its cashier, has, after a 
review of leading cases bearing upon the subject of corporations 
purchasing or acquiring stock in others, summed up the law as 
follows ; “ It is doubtless true that the bank could legally take 
the stock of another corporation as security for a debt previously 
contracted. Possibly it might make a loan on the strength of the 
stock as security at the time. On this point the authorities are 
not in harmony, and as it is not material here wo <lo not decide 
it. An emergency might arise when a bank’s board of <lireclors 
would be justified in taking stock of another corporation in s(*ttle- 
ment, or adjustment, or compromise of a doubtful claim or dcdit, 

198; First National Bank Kerson, s First National Bank o£ ChtirloUc 
24 Minn. 140. National Exchange Bank of Biilti- 

1 Prescott National Bank « Butler, more, 119 Md. 000. 

(1898) 167 Mass. 548, 649, 650; citing ^ICennedy California Bavings 
Atlas National Bank v. Savery, 127 Bank, (1894) 101 Cal. 495. 

Mass. 75, 77; National Pemberton ^ First National Bank ?). National 
Bank Porter, 125 Mass. 838. Exchange Bank, 92 U. B. 122. 
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jiiig ia tlie honest belief that only by so doing could a serious 
s to the bank be averted. None of these reasons, however, 
Lsted in the case at bar, or if they did the record before us does 
t disclose them. The cashier had no authority to bind the 
nk by buying the insuraiico conipany^s stock. The board of 
'ectors had no authority to authorize him to do so ; and if the 
shier bought such stock in behalf of the bank the directors had 
authority to ratify the purchase and thus bind the bank. 
^ We conclude, then, that the powers of a directory of a 
Ilk ill dealing with and in investing the funds of tlie stockhold- 
i are limited to the purposes for which the bank was incor- 
rated and the purposes iiecesbarily incidental thereto in the suc- 
5sful conduct of its legitimate business.^’^ UnlebS necessary to 
svent loss on a debt previously contracted in good faith, a 
tional bank can make no valid loan or discount in security of 
own stock.^ And the placing by one bank of its funds on 
rmanent deposit with another would be a loan witliiii that pro- 
non of the National Banking Association Act which prohibits 
eh loans.*^ A national bank, purchasing its own stock to pro- 
}t itself against loss upon a debt, being bound to sell the stock 
thill six months, may sell on credit and take the purchaser’s 
te, with the stock sold as collateral, to secure it, provided it be 
no in good f aith.^ Where money has been borrowed of a bank, 
d the borrower has given as security certificates of his shares of 
3 bank’s stock, lie would not be entitled to recover, when, on 
n-payment of this loan, the bank had sold the stock and applied 
3 proceeds to his credit.® The opinion of the court, a brief one, 
adered by Mr. Justice Field, stated the law in such case to be 

Bank of Commerce ®. Hart, (1893) Central R. B. Co. a. Pennsylvania R. 
Nell. 197, 205, 200. The cases R. Co,, 31 N. J. Eq. 475; Sumner 
erred to by the Nebraska court were Marey, 8 "Woodb. & M. 105; Central 
ichanics <& AYorkingmen’s Mutual R. R. Co. u Collins, 40 Ga. 682; Hazel- 
vings Bank & Building Association hurst Savannah, G. & N. A. R. R. 
Meriden Agency Company, 24 Co., 43 Ga, 13 ; People Chicago Gas 
nn. 159; Prankliu Co. Lewiston Trust Co., 130 III. 268, 
stilution for Savings, 68 Me. 48; ’Banku. Lanier, 11 Wall. 869. 

Lssau Bank Jones, 95 N. Y. 115. ® Ibid. 

i to the lack of power in one corpora- ^ Union National Bank v. Hunt, 

n to buy stock of another, see Mil- (1882) 76 Mo, 439. 
nk New York, L. E, & W. R. R. ^ National Bank of Xenia v. Stewart, 
04 How. Pr. 20-29; Franklin Bank 107 U. S. 676. 

Commercial Bank, 36 Ohio St. 355; 
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as follows : “ Section 5201 of the Eovised Statutes declares that 
^ no association shall make any loan or discount on the security of 
the shares of its own capital stock, nor be the purchaser or holder 
of any such shares, unless such security or purchase shall be neces- 
sary to prevent loss upon a debt previously contracted in good 
faith; and stock so purchased or acquired shall, within six months 
from the time of its purchase, he sold or disposed of at public or 
private sale ; or, in default thereof, a receiver may he appointed 
to close uj) the business of the association.’ While this section, 
in terms, prohibits a hanking association from making a loan upon 
the security of shares of its own stock, it imposes no penalty 
either upon the ]>ank or borrower, if a loan upon such security ho 
made. If, therefore, the prohibition can bo urged against the 
validity of the transaction by any one except the government, it 
can only be done before the contract is executed, while the 
security is still subdstiug in the hands of the hank. It can then, 
if at all, be invoked to restrain or defeat the enforcement of the 
security. When the contract has been executed, the security sold, 
and tlie proceeds applied to the payment of the debt, tho courts 
will not interfere with the matter. Both bank and borrower are 
in such case equally the subjects of legal censure, and they will be 
left by the courts where they have placed themselves. There is 
another view of this case. The deceased authorized the bank, in 
a certain contingency, to sell thesliares. Supposing it was unlaw- 
ful for tlie hank to take those shares as security for a loan, it was 
not unlawful to authorize the hank to sell them when the contin- 
gency occurred. The shares being sold pursuant to the authority, 
tho proceeds would he in tlje bank as his property. The a<lmiii- 
istrators, indeed, alBrm the validity of that sale by suing for tho 
proceeds. As against the deceased, however, the money loaned 
was an oiiset to the proceeding. In either view the administra- 
tors cannot recover.’^ ^ The Illinois Supreme Court Inis held, in a 
late case, tliat it was no defense in an action to recover a loan 
from a national bank that the hank had purchased shares of its 
stock which were. pledged for the loan in violation of the law 
relating to national banking associations, wliero the purchase of 
the stock was consummated before tho loan was obtained, and tho 
lender had no knowledge of how the stock was acquired by tho 


'Ibid. 
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Laufe.^ A iiational bank wliicli luid received the stock uf a 
saviiig& ]>aiih, and still retained it, and had received dividends ou 
the stock, has been held to be estopped from denying its liability 
for its proportion of the indebtedness of the savings bank con- 
tracted during the time of its ownership of stock therein.^ 

§289. Increase of capital stock. — Tin* comptroller of cur- 
rency is clothed with power to absent to an increase of the capital 
stock of a national bank loss than that originally voted by its 
directors but equal to the amount aetiially sul)scri])ed and paid for 
by the stockholders under the original vote.^ The capital of a 
national banking association having hecomo impaired hy reason of 
past due and suspended claims, sliould itb stockholders, to avoid a 
threatened asbcssment bj" the comptroller of currency uixui the 
stock to make good the deficiency, lawfully reduce the capital 
stock irx an amount equal to the deficiency, a stockliolder cannot, 
in caf-e the suspended claims be subsequently realized u]>on and 
(carried into the account as assets, compel the bank to distribute a 
share of the money so realized in proportion to the amount of stock 
surrendered by liiin.^ The validity of tlie proceedings for au 
increase of the stock of a national bank cannot be <iueRtioued by 
a stockliolder who, with the knowledge of its insolvent condition 
and of all material facts, may have subscribed for increased stock 
to same amount as his original stock, and amount of proposed 
increase was afterwards reduced, in an action to annul his sub- 
scription and payment;'* 

§ 290. Loans. — ’Where a state bank has been organized into a 
national bank under the national law, and the national bank had 
taken from the state bank, among the discounted notes, one for a 
larger amount than the iiational bank was authorized to loan to a 
single borrower, tlie Supremo Court of Ohio held that such note 
or any note subsequently given in renewal of it was not to be 
regarded within the meaning of the national act as given foi 

^ Clieniical Nat. Bank of Oliicago McC^ann First National Bank, 

(Ity Bank of Portage, (111. 40 N. (ISS*/) 1 13 Ind. 854. 

JK. KciJ. 828. “Delano a Butler, 118 U. 8. 884; 

® Kennedy r. (’alifornia Havings Pacific National Bank e. Eaton, 141 
Bank, (1804) 101 Cal. 495. TJ. S. 227 ; Thayer l\ Butler, 141 U. H, 

* Aspinwall v, Butler, 188 U, H. 234; Butler Eaton, 141 U S, 240. 
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money borrowed of the national bank.^ In an action by a 
national bank for money loaned, tbe defendant cannot set up as a 
bar that tlie loans exceeded in amount one-teiitli part of the capi- 
tal stock of the bank.^ The security taken by a national bank for 
loans will not be invalidated by the fact that the loans may bo in 
violation of tlie act of congress which prohibits the lending of 
more than one-tenth of its paid-up capital to one person;^ Hliouhl 
a bank accept a renewal note from the agent of the principal for 
an amount greater than is actually due, with fraudulent intent, it 
will vitiate the whole, and the hank cannot recover upon it. If 
it be a mistake, the bank may recover the amount actually due.* 
Sliould the maker of a note conspire with the president or otlier 
officer of a bank to defraud it, and on the faith of the noto the 
bank parts with its money, the hank can recover it from tlie 

^ Allen Fiist National Bunk, Xe- the benefit of cither party to the illegal 
nia, (1872) 23 Ohio St. 07. contract, but altogether upon grounds 

Gold aMining Co. National Bank, of public policy. In OUIare i\ The 
(1877) 96 U. 8. 640 Mr. Justice Second National Bank of Titusville, 77 
Hunt, speaking for the court, said: Pa. St. 96, tbe (iue«.tiou w.ua madf* 

After obtaining anil holding to upon the statute we are conHidering, 
its own use the money, can the and it was objeded that the hank 
mining company be allowed to inter- could not recover the amount of the 
pose the plea that the bank had no loan in excess of the proportion spec- 
right to loan tbe money ? In Harris?', ified. The court held that the section 
Eunnels, 12 How, 79, where the de- of the statute referred to was intended 
fendant sued upon a note set up the as a rule for the government of the 
illegality of its consideration, it was bank, and that the loan was not void, 
hold that the whole statute then in Bee, also, Pangborn ?». Westlake, Ji6 
question must he examined to discover Iowa, 546; Viiiing et al. o. Brick er, 14 
whether it intended to prevent t‘oiirts Ohio Bt. 331. We do not think that 
of justice from enforcing contracts in public policy requires, or that oougrohs 
relation to the act prohibited; and that iulended, that an excess of loans bc- 
when a statute prohibited an act or yond the proportion specified, should 
annexes a penalty for its commission, enable the borrower to avoid the pay- 
it does not follow that the unlawful- ment of the money actually received 
ness of the act was meant to avoid a by him. This would be to injure the 
contract made in contravention of it. interest of creditors, stockholders, and 
A statute provided that slaves should aU who have an interest in the safety 
not be brought into the state without and prosperity of the hank." Bee, 
a previous certificate signed by two also, Farmers* Bank o, Burchard, 33 
freeholders. Blaves were brought in Vt. 340. 

without such certificate and sold, and * Stephens a Bank, 88 Pa. St. 167. 

the purchaser was held liable for the * Bates u. Short, 3 Pcnnypacker (Pa), 

purchase money. Mr. Justice Waynb 495. 
said that the rule was allowed not for 
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ijiakor.’ Whei’e iDoiiey h paid on forged paper by discounting or 
easbing it by a bank, it can be recovered bacl provided the bank 
has not materially contributed to the mistake itself, and has given 
a sufficiently early notice of the mistake to the other party after 
discovering it.^ In a Yermont case, it appeared that the defend- 
ant signed a writing addressed to the person who was the cashier 
of tlie bank by name only, saying : “ I wish you to discount a 
note,” etc., and guaranteeing its goodness and ])ayment. On the 
credit of this guaranty the bank discounted the note. The 
Supreme Court held that an action on the guaranty lay in the 
name of the bank counting upon a promise to the bank.*'^ 

§291, Dividends on bank shares. — The board of directors 
of a bank have discretionary power to declare dividends and the 
amount of same, and a very strong case must he presented to 
Induce a court tc> interfere.^ Whore tlje articles of association of a 
hank provided that there should be a semi-annual dividend, and 
vested all the powers and privileges of the members of tlic asso- 
ciation in a board of directors, the Court of Chancery of New 
York held that it was competent for the board to determine in 
any year not to declare a dividend, and that a shareholder could 
not maintain a bill to restrain the collection of the securities he 
had given the association in consideration of liis shares, because 
they had determined to forego a dividend in that year.^ A divi- 
dend declared and paid, and credited on a call for payment of tlio 
stock subscriptions by a hanking association, having neai*ly a third 
of its capital locked up in a suspended and uncertain debt, though 
it was believed there would be no ultimate loss, has been held to 
be illegal as against the creditors of the association.** It has been 
held that a dividend declared by a bank could nut be made pay- 
able in bills of county banks, solvent, but quoted below par in 
the city of New York.’ A stockholder in a bank is not entitled 
to interest from the bank, either on ordinary dividends declared 

' Tagg V. Tennegsee National Bank, * Ely v, Sprague, (1840) Clarke, 
(1872) 9 Ueisk. (Tenn.) 479. 351. 

® Third National Bank tj. Allen, ® Sagory ». Dubois, (1846) 3 Sandf. 
(1875) 59 Mo! 310. Ch. 466. 

» Woodstock Bank r. Downer, 27 Ehle v. Chittenango Bank, (1862) 
Vt- 482. Y. 548, 

* State Bank of Louisiana, 6 La, 

746. 


Of) 



522 


BANKS AND BANKING. 


[g m 


on liis shares or on money due him from a reduction hy the hank 
of its capital stock, for a period during which tlie bank may be 
prevented from paying him the same by attachments of liis stock 
in suits pending in court between him and otlier jxirties, altliougli 
the money thus belonging to him may he during Mich tiuu^ 
mingled by the l)aiik with its general assets, the bank being ready 
and willing to pay over the same but for the attaeliments, and 
having on hand all the time a balance of money siifticient for the 
purpose.^ A national bank in Texas having declared a dividend, 
providing in its resolution that the cashier should not pay sucli 
dividend to the stockholders until the respective indohtodnortS of 
each stockholder should first be paid out of his portion such 
dividend, and one of its stockholders being iiulebted as giianui- 
tor and otherwise of certain notes held by the bank, his dividend 
Avas applied to the payment of the same, lie brought his actioii 
against the bank for his dividend. The court specially held that 
the bank could not set off against such dividend the amount of 
notes guaranteed by such stockholder, where the original makers 
had not been exhausted, and no effort had been made by the 

^ Mustard o. Union Nat, Bank, (Me. for the owner of them than ordinary 
1893) 29 Atl, Rep. 977. Peters, Ch. depoaitH or dividends. All iincnlleti- 
J„ said: “ The [stockholder] contends for deposits and dividends held by any 
that the bank, as to these funds, did bank, or at tiny rate the bulk of them, 
not stand in the condition of an ordi- become mingled in the moneys and in- 
nary debtor, but became a stockholder vestments of the ]3ank, and that is one 
or trustee for the owner of them; and source of its legitimate business pnrtits. 
that, haviijg received the profits and *•" The cases in MassaeUuw^ts. 

benefits of the funds, it is luible for in- where this ssAme (jnestion has repeat - 
tereat on the same. Wo do not feel edly ansen, are adverse to the plaintiff’s 
satisfled to apply the rule invoked by claim. Oriental Bank r, Tremuiit 
the pkinlill. There was no promise Ins. Oo., 4 Mel. 1; llirntrebs i\ Bur- 
of interest in any way, and no disi)Osi- bank, lit Mass. 2l:>; Smith r, Fhiu- 
tion to withhold the funds, except for ders, 139 Muss. 333. And avo <1o not 
Belf-protection. There avus more perceive that our own east's favor tin* 
money at all times on hand and unem- claim. In Noms />. irall, 18 Ale. 333. 
ployed than the sum due the plaintiff the ikU in the trustees’ hands was <m 
in readiness for appropriation on the its face running upon interest. Blod- 
debt. It would be an unheard of gett ?>. Gardiner, 45 Me. 542, was a 
claim to charge a bank with a HabiUty similar case. And in Abbott />. Htinch- 
to pay interest on deposits or detdared field, 71 Me. 313, tlie trustee, nn altor- 
dividends when there is no promise to ney at law, had colleetetl funds for his 
do so nor any fault on the part of the client, and deposited them in a savinga 
bank. And the funds in question bank upon interest for his client’s 
were in no more favorable condition benefit.” 
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"hank to collect the notes from them, ami they were not shown to 
ho insolvent or beyond the jurisclietion of tlie court ; and in case 
the maker of a note was insolvent and in the penitentiary or non- 
resident, protest and notice or suit at the first term were not 
necessary to hold the indorser, hut the debts became an original 
liability of the indorser.^ 


§ 292. Lien of banks on moneys and securities of its 
customers. — A bank has a lieu on all moneys and socurities of 
a customer coming into its possession in the regular couive of 
business for any balance due it on general account.^ A banker’s 
lion does not extend to all securities happening to be in his hands for 
any purpose.^ A hank has no general lien on securities deposited 
wdth it by a customer as collateral for a particular deht.'^ The lien 
of a bank resting upon the presumption of credit extended 011 faith 
of securities in possession or expectancy, wdll not arise in reference 
to securities in possession of the bank under circumstances, or 
where there is a particular mode of dealing, inconsistent with 
such lien.® By the law merchant a banker has a general lien on 
all securities deposited with him by a customer for his general 

^ First Nat. Bank of Texarkana ?>. Tex. 489; s. c., 6 S. W. Bep. SOS; 1 
De Morse, (Tex. 1894) 36 S. W. Rep. Morse on Banks, § 334; Id. §33?; New- 
417. The Texas Civil Coxirt of Ap- mark on Bank Dep. §§ 32, 117; Bank i\ 
peals, upon the general principles of Hughes, 17 Wend. 94; Fegley r. 
law involved in the case, said; “A McDonald, 80 Pa. St. 138; Bank v. 
hank, in its dealings with its custom- Ilenningcr, 105 Pa. St. 496; Bank 
ers, has a right to pay a debt due to it ». Peek, 137 Mass. 800. Mr. Mors^ 
out of money in the possession of such in his excellent work on Banks and 
bank to the general credit of such cus- Banking (Vol. 3. § 699e), says: *But 
tomers, whether derived from divi- the bank has a lien upon dividends; 
dends or any other source. Traders* or, moro properly, it may set off divi- 
Nat. Bank of San Antonio v, Cresson, dends accruing upon the shares of a 
75 Tex. 398; s. c., 13 S, W. Rep, 819, stockholder against indebtedness of a 
and authorities there cited; Nashville stockholder to the bank, for the divi- 
Trust Co. V. Fourth Nat. Bank, dend is a simple debt owing from the 
(Tenn.) 18 8. W. Rep. 833; Hagar ??. corporation to the stockholder. Tlagar 
Bank, 63 Me. 509; Morse on Banks, 0 . Bank, 63 Me. 509.’ ” 

84; Newmark on Bank Dep. § 33; ® In re Tallassee Manufacturing Co., 

Id. § 117. There is a general nile, 64 Ala. 567. 

subject to some exceptions, that a ® Petrie a Myers, (Sup. Ct. N. T. 
hank has a lien on all moneys and Bpl. Term, 1877) 54 How. Pr. 518. 
funds of a depositor in its possession * Grant o. Taylor, 35 N. Y. Super, 
to secure any balance due the hank by Ct. 838. 

such depositor. Bank v, Weems. 69 ® Keynes f. Dumont, 139 U. S, 354. 



524 


■BAKKS AND BANKING. 


[§ 292 


balance, unless there be an express contract, or circumstances that 
show an implied contract inconsistent with siicli lien, and of this 
courts will take judicial noticed The doctrine of bankers’ liens is 
nut the law of Pennsylvania.® A banker’s lien does not extend 
to trust funds which his debtor, acting as an agent, has deposited 
in tho name of a third person.® A hanker has, upon a security 
pledged for a specific sum, a lien for that amount only, and ho 
cannot, by reason of a banker’s general lien on securities in his 
hands, extend it to cover other advances, unless by special agree- 
ment.^ If there have been for a long time mutual dealings and 
an account current between two banks, in which they have intitii- 
ally credited caeh other with jirocceds of all paj)er remitted for 
collection when receivo<l, and charged all costs of protects, post- 
age, etc., and transmitted their respective accounts regularly from 
one to the other, and settled them as the accounts of tlie respective 
banka ; and upon the face of the paper transmitted it has always 
appeared to be the property of the banks respectively remitted on 
their own account, and balances have been generally allowed to 
remain until reduced by proceeds of such bills so transmitted 
from one to the other, in usual course of business, cither of th(‘ 
banks would have a lion upon paper thus trariRmitlcd for a gonenil 
balance of account, no matter who might be the real owner of 
the paper.® Wliere a bank paid an insolvent depositor’s note, 
which it had indorsed, and which had been duly protested for non- 
payment, and was afterwards garnished for deposits in its hands 
belonging to such depositor, the Texas Civil Court of Appeals 
held that the bank had the right to retain out of the deposit due 
the maker sufiicient to secure it against loss, and was responsiblo 
only for the balance remaining in its hands after the payment by 
it of the depositor’s note for which it had obligated itself by its 
indorsement.® It was held in a case in a federal court tliat tho 
United States Eevised Statutes, section S242, winch invalidates 

1 ‘Wyman u. Colorado National Bank, * Falkland v. Bt. Nicholaa National 
(1879) 5 Colo, 30; citing? Brandao v. Bank of New York, (1881) 84 N. Y. 
Barnett, 8 Man., G. & S. 030. As to 145. 

bankoi^s lien upon securities belong- * Duncan v, Brennan, (1881) 88 N. Y 

ing to bis customers for balances due 487. 

from them, ace Cornwell Kinney, 1 sBathbone Sanders, (1857) 9 IntL 
Handy (Ohio), 496. S17. 

* Spring *fc Axle Co.*s Appeal, 111 * Eosenberg v. First Nat, Bank of 

Pa. St. 291. Texarkana, (Tox, Civ. App. 1894) 27 
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all transfers of the notes, bonds or bills of exchange of a national 
bank, after the coiumission of an act of insolvency, with a view to 
the preference of one creditor over another, does not prohibit a 
bank which has in good faith accepted the draft of a national bank 
the day before the latter’s insolvency, and afterwards paid the same, 
from applying the proceeds of collections made by it on paper in 
its hands lielonging to the insolvent bank to the payment of the 
draft since its lien on such collections runs from the date of accept- 
ance.^ The United States Circuit Court for the southern district 
of New York has held that the same statute did not prevent the 
retention of a balance standing to the credit of an insolvent 
national bank witli a correspondent bank on the day of its failure, 
which balance had been pledged for the purpose of securing 
loans made to the insolvent bank by the correspondent bank.® 

§ 293. Lien of a bank on shares of stockholders for their 
debts to the bank. — The Delaware court has sustained the 
validity of a by-law made by the directors of a bank that no 
stockholder should have the right to transfer his stock while 
indebted to the hank, and such by-law held to give the bank a 
lion on the stock for the debts of the holder thereof Where a 
bank issues stock transferable on its face there is no lien upon it 

S. W. Rep. 897; citing Burrow Conant v, Seneca County Bant, 1 Ohio 
Zapp, 69 Tex, 474; s. , 6 S, W, St. 298. As to whether a hy^law of a 
Rep. 783; Traders' Kat. Bank of San bank can create a general lien on the 
Antonio®. Cresson, 75 Tex. 298; s. c., sharesof a stockholder for any debt due 
12 S. W, Rep. 819. tbe bank from the stockholder, so as to 

^ In re Armstrong, (1890) 41 Red. allert the creditors of tho stockholder, 
Rep. 881. see Nesmith i\ "Washington Bank, 

^Bell Hanover National Bank, (1828) 6 Pick. (Mass.) 024. As to a 
(1893) 67 Fed, Rep. 821; citing Bank bank having a Hen upon the stock of a 
Colby, 21 Wall. 618, Lacombu, stockholder who may have died leuv- 
Circuit Judge, said further ; Neither ing notes due and to l)ecome due, pay 
the subsequent insolvency of the bank able lo the bank, for the amount of the 
nor the appointment of the recover indebtedness, see Downer Zanesville 
destroyed the lien of defendant, Bank, (1833) Wright (Ohio), 477. As 
nor its right to dispose of the pledge to the Ihm, given by its charter, to a 
to satisfy the debt thus secured.” bank on the stock held by tbe debtor, 
Scott v. Armstrong, 146 U. S. 499; b. having a priority over a claim of the 
C., 18 Sup. Ct. Rep. 148 United States, see Brent 0 , Bank of 

» McDowell V. Bank of W. & B., 1 Washington, 10 Pot. 596. As to the 
HaiT, (Del.) 27. As to lien on stock effect of a charter or by-laws of a bank 
for debt of the stockholder, see Bank prohibiting tbe transfer of shares of its 

Cl — RQ ’Mfcio i40l1 , ofm.VnTit.U «U t.Bft nf l.liA Rtnr»k>. 



620 


BANKS AND BANKING* 




for any debt the stockholders owe the bank.^ A bank may hold 
a cash dividend as idedged for the debt of its bhareholders to thf‘ 
bank.® A bank has been held not to have a specific lien upon 
the dividends of one of its stockholders in consequence of its right 
to prevent the transfer of his stock until his debt to the bank 
should be paid.® A bank has no lien on the stock of one indebted 
to it in preference to other creditors. A pendens would givt‘ 
prefei’ouce to such creditors.* A bank may waive tbo privilege 
given it by its charter of preventing the transfer of its stock by 
any stockholder whose debt to the bank is actually due, until pay- 
ment of the debt.® The provision in such articles of incorpora- 
tion that “ no shares shall be transferable unless the shareholder 
j)reYiously discliai’ge all debts duo him by the association/’ has 
been hold to include not only matured debts but also liabilities 
unmatured.® This lieu attaches when the bank is asked to trans- 
fer tlie legal title. Where one becomes the owner of stock sub- 
ject to tliib provision in the articles of which he has knowledge, 
and has omitted to give the bank notice of his ownership, thus 
enabling it to have credit on the faith of tlio asbiguor of the stock 
being a stockholder, he will have no superior equity to that of the 
bank.'^ A provision in the articles of association of a bank that 
no shareholder should traubfer his shares, or receive a dividend 
thereon, who should owe the bank a debt then due, unless by con- 
sent, etc. ; and another giving authority whenever such a debt 
should be past due to sell tlio stock and apply the proceeds to pay 
the debt, have been held to create a lien upon the stock in favor 
of the bank for the debts of tlie stockholder. Tho court also 
held that the debts of a parinershij) of whicli the stockholder was 
a member, were his debts within the rule.® In case a bank 
release for a time its lien given it by its charter, upon the stock 
of a shareholder for debts due by the latter to the bank, and 

holder to the bank are paid, sue Union * Dana i\ Brown, (i8S9) 1 J. J. 
Bank Laird, 2 Wheat. 890- That a Marsli. (Ky.) 804 
hank may waive its. right, under the ® Hodges o. Planters' Bunk, 7G. <fc 
last provMon, sec National Bank ®. J. (Md.) 800, 

Watsontown Bank, 105 U. B. 217. ® Leggett Bank of Sing Sing, 

^ Htzhugh Bank of Shepherds- (1862) 24 N. Y. m. 
vine. (1825) S Mon. (Ky.) 128. ’ Ibid. 

s Hagar u TJnion National Bank, 68 ® Arnold v, Suffolk Bank. (1867) 27 

Me, 609. Barb. 424, 

» Brent e. Bank of Washington, 2 
Otaneh Cir. Ct. 517. 
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diii’iiig that interval of time the stoek he pledged hj its owner for 
debt to a third party, the riglith of the hank 'will be Bubordinate 
lo the rights of the pledgee until his debt is paid or the stock 
ivl cased by the pledger.^ The lieu that a bank has upon the 
stock of its debtor will not he affected by the fact that the debt is 
barred by the Statute of limitations.® 


§ 294. Interest reserved by banks. — Legal interest, on 
sums discounted hy banks, is tlnit eBtaldished by their t'hartesr.® 
Tliey can, in no ease, take more interest than that fixed hy their 
charters."* Jianking laws limit the right of a bank to take inter- 
est. Ee&erving or taking interest in excess of that limit, makes 
the transaction nsnrions, and tlic general usury law applies to it,® 
The taking of interest in advance upon loans made by a bank is 
within the well-established rules of banking. Ihit after a note 
given to it lias become payable, and in iu> manner taken uj) and 
renewed, a ])auk cannot lawfully take upon it a rate of interest 
oKmjding the rate allowed bylaw.® Where a bank dihcounts a 
note payable directly to itsolfi it Avill not be usury to take the inter- 
est in advance for tlie time the note has to run, this being the 
usage of hanks.'*’ Discount means, /v* tennini^ a deduction 
or drawback made upon advances or loans of money upon negoti- 
able ])aper or other evidence^ of debt payable at a future time, 
which are transferred to a hank.*^ The rate of interest on loans 


* Blink of Anioric.i McNeil, (187i) 
30 Bush (Ky ), m, 

® Farmers' Bank ef Maryland v, 
Iglehart, 6 Gill (Md.), 55 That a na- 
tional bank i‘uiinot creaU* or hold, b^ 
Its articles of associalion or by-laws, a 
lien onils stock to &t‘cnro tho indebt- 
edness of stockholders to it, see Sec- 
ond Nadonnl Bank of Louisville c. 
Niitional State Bank of New Jersey, 
(1874) 10 Bush (KyO, 375. 

* Bank of Louisiana r. Sterling, 2 
La 52; ('linton County t\ Kernan, 10 
Kob. (La ) 174, 

* Bank of Louisiana i\ Stnnsbury, 8 
La 261, 

® Bock Kiver Btuak n, Sherwood, 10 
Wis. 280; Durkee City Bank, 13 
Wis. 216; Brower v, Haight, 18 Wis. 
102, 


Ticonic Bank r .lolinson, 31 Me. 

411 

’ Union Bank r. Oon^oran, 5 Crancli 
C’ir. Ct. 013. 

® First National Bank v Slierburue, 

14 Bradw. (111.) 566. As to what is a 
discount, see Fleckner ^ Bank, 8 
AYheat. 338; Bank Johnson, 104 U. 
S. 371; Tracy Talmage, 18 Barb. 
436; Niagara County Bank ®. Baker, 

15 Ohio St 68; Pape v. Bank, 20 Kaus. 
440; Bank Sherburne, 14 111, App. 
560; First Nat. Bank v. National Ex 
1 ‘hange Bank, 92 U. S. 122. As to in- 
terest, see Guthrie Reid, 107 Pa. St. 
251; Barnet ^ Bank, 98 U. S. 555; Nash 
D, Bank, 6B N, Y. 396; Bank t. Carpen- 
ter, 52 N. J. Law, tOo; s. c. , 19 Atl. 
Rep. 181; Bank r. StavRer, 1 Fed. 
Rep. 187; Bank v. Childs, 188 Mass. 
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or discounts being limited in the charter of a bank, it cannot 
stipulate for a higher rate in consideration of its forbearance to 
sue.^ It is not usurious in a bank to receive interest in advance 
on notes discounted by it.^ Keqiiiring and taki:|jg excliange iu 
JIcw York by a bank upon a note intended to be, and actually 
paid, in Wisconsin, in addition to ten per cent interest^ has 
been held to be usury.® The taking of exchange, in addition to 
ten per cent in discounting a draft, was, however, held to bo law- 
ful, if not intended to evade the usury laws.* A national bank 
may take the rate of interest allowed b) natural persons gtmorally 
by the law of the state where it is located, and a higher rat<‘ 
where state banks of issue can take it.® National banks are sul» 
ject to the penalty against usury imposed by the federal law aii<l not 
to that imposed by state law.® Usurious interest paid a national 
bank on renewing a series of notes cjinnot, in an action by tlu 
hank on the last of the notes, be pleaded as a satisfactimi of the 
debt.*^ The rule in Vermont is to treat the receiving by a i>aiik 
of interest upon loans or discounts exceeding the rate probcrib(‘rl 
by the laws of tliat state, as having the effect only to render tin* 
contracts void as to the excess of interest taken.® Interest alleged 
to be usurious, having been paid to a national bank, the usurious 
interest cannot afterwards be pleaded as a payment in an action 


248; Alves v. Bank, 8 Browne Nat. 
Bank Cas. 453; c. f., Smith o. Bank, 
36 Ohio St. 141; Bank v. Littell, 47 N, 
J. Law, 238. In N. Y. State Loan & 
Trust Co. 0 . Ilelmer, 77 N. Y, 04, 68, 
buying notes or advancing money 
on notes is distinguisbed from dis- 
counting.” Lester Bank of Mo- 
bile, 7 Ala. 490; Branch Bank at 
Mobile v. Strother, 15 Ala. 61; Kitchen 

Branch Bank at Mobile, 14 Ala. 233; 
Branch Bank at Montgomery t). Har- 
rison, 1 Ala, 9. As to interest and 
usury on the part of a hank, and the 
effect of penalties, see Atlantic State 
Bank of Brooklyn v. Savory, (1880) 83 
N. Y. 391; Nash v. White’s Bank of 
Buffalo, (1877) 68 N. Y, 396. 

^Kxchango Go. Boyoe, 3 Rob, 
(La.) 307. As to the reservation of in- 
terest in the way of discounts exceed- 
ing the rate of interest allowed a bank 


being a violation of its charter, see 
State Boatmen^s Savings Institution, 
(1871) 48 Mo. 189. 

® Duncan », Maryland Savings Insti* 
tution, 10 G. & J. (Md.) 299. 

® Durkee v. City Bank, 13 Wis. 316. 

^ Centx'al Bank 0 . Ht. John, 17 Wis, 
157. 

® Tiffany />. National Bank of Mis- 
souri, 18 IVall. 409. Her. also, Na- 
tional Bank d. Johnson, 104 U. S. 371. 

® Btirker c. Rochester National 
Bank, 59 N. IT. 310. 

'^Dricsbach 0 . Natioiml Bank, 10 1 
U. S. 63; Barnet p. National Bank, 98 
U. S. 656. Bee, also, as to the rem- 
edy under the national law being ex- 
clusive, Stephens v. Monougahela 
Bank, 111 XJ. S. 197. 

® Bank of Middleburv v, Bingham, 
88 Yt. 631. 
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by the assignee of tlie banlc.^ The demand and receipt by a 
national bank of usnrions interest from indorsors upon notes dis- 
counted by it, the payments of wliieli notes may be guaranteed 
to the bank by a third party in a written guaranty, will not avoid 
the contract of guaranty between sucli third party and the bank/^ 
In Pennsylvania a national bank cannot take more than six per 
cent upon the discount of a note, without showing tliat the state 
banks of issue are allowed to do so.® Where a charter of a bank 
provided “ that said corporation shall not take more than at the 
rate of six per centum oii its loans or cliscouiils,” a note on which 
in discounting the bank had reserved a rate of interest greater 
than six per cent, was held to be void for want of power in 
the hank to nialco such a contract.^ National banks are subject 
onjy to the penalties prescribed by the United States Hanking 
Association Act foi' taking usury.® Wlicre tisnrious interest has 
been previously received by a national bank iu the course of 
renewals of a series of notes, terminating iu a note on which an 
action may be brought, the usurious interest cannot be pleaded 
by way of set-off or payment. The only remedy open to the 
party aggrieved is that prescribed by the act of congress — a 
separate action for double the interest paid by him.® A national 
bank located in Kansas, charging and receiving interest at the rale 
of eighteen per cent per annum, was held liable under the 
National Banking Act to pay back twice the amount of 
interest thus received.'^' The person paying such interest having 


* Childs r, Alexander, 23 S. 0. 
185. That the laws of the state impos- 
ing penalties for taking usiiiy do not 
apply to national banks, see Central 
Bank u. Pratt, (1874.) 115 Mass. 539; 
Davis r. Randall, (1874) 115 Mass. 
547. As to the pi'ovisions of the Na- 
tional Banldng Act with reference to 
forfeiture for taking nsurious interest, 
see Central Bank Pratt, (1874) 115 
Mass. 539; Davis r. Randall. (1874) 
115 Mass. 547. As to the power to 
deduct interest from the amount of 
llie loan and in advance, see Maine 
Bank n. Butts, (1813)9 Mass. 49; Agri- 
cultural Bank a. Bissell, (1833) 12 
Pick. (Mass.) 586. 

67 


* Lazear i>. National Union Bank of 
Maryland, alBaltimoro, (1879 ) 53 Md. 78. 

‘^Bank r. Gruber, 91 Pji. Bt. 377; 
Bankr. Bletz, 3 Penuypacker(Pa.),170. 

4 Bank of Ohillieothe v. Swayne. 
(1838) 8 Ohio, 257. 

® Merchants & Parmei’s’ National 
Bank of Charlotte e. Myers, ?4 N. C. 
514. As to a state court notlia\iDg 
jurisdiction of a bill to recover usury 
paid to a national bank, see Hambright 
Cleveland National Bank, (1891) 8 
Lea (Tenn.), 40; Parmers & Mechanics* 
Bank ^ Dealing, 91 TT. S, 20. 

Oldham Bank, 85 N. C. 240, 

’ Crocker National Bank of Ohe- 
topa, (1876) 4 Dill. 358. 
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gone into bankruptcy, the (*ourt held tliat the right of action for 
rocovery of tlie penalty imposed by tlie act of congress passed to 
his asbigiieo in bankruptcy.^ The amount of the recovery \vas 
twice the full amount of interest paid, and was not limited to 
twice tJie excess of interest paid over the legal rate.'** The 
Indiana Supreme f )oiirt has held that a note given to a national 
bank was not void, oitlicr a& to the maker or surety, from flio fact 
that the hank knowingly reserved and received Uftiirioiis interest.* 
They also held that where an illegal rate of interest had been paid 
in advance, in an action on the debt by a national bank, the illegal 
interest could m)i he re(*ouped.^ In Indiana a national bank is 
entitled to charge and rt^ceive intiU'est at the rate of ton per cent, 
to which may ])e add(‘d current rate of exchange for siglit drafts, 
when hma fiik made. In an action by a national bank on an 
evidence of debt, payable to it or its use, whore it lias unlawfully 
received illegal interest, the entire interest that the debt carries 
with it, or which has been agreed to be paid, will be forfeited, 
and no recovery can he had for interest iiuj)aid.® The one who 
has paid the illegal interest may I'ecovcr hack double the illcgjtl 
amount of interest he may have paid in an action for debt.*^ Where 
the assignment of error is the admission of certain evideiur. 
touching the consideration of a note dWonuted by a bank, tlu*, 
(juostion whether the })ank exceeded its powers by taking more 
tliau legal interest cannot be raised on error.^ The Supreme 
Court of Colorado, in a very recent ease, have accepted the eon- 

nbicl. Nolan, 7 How, (Miss.) 608 ; Grand 

* Udd, Gnlf r. Audior, 8 Hmedes & Marsli. 

® Wiley r. Starbuck, (1878) 44 Ind. (Misa,) 151, Cliambliss t. Kol>crtsou, 

298. 1 Cushnitm (Miss.), 80S; Planters' 

^Ibid. Bank Snodo^rass, 4 How. (jMiss.) 

» Ibid. 573; Forniquet r. West Fcli{‘ianji 11 

* Ibid. K Co., 0 How. (Miss.) 110; Killin^s- 

^Ihid. In La Dow ®. First Nat. worths Commercial Bank of 

Bank of New London, 61 Ohio Bt. 0 Hin(‘des & Marsh, (Miss.) GSS; Kno.ic 
234, it was held that a national bank Bunk of Unitod Stales, 4 (JiLshnum 
located in that state might, since the (Miss.), 656; State />, C’oinm(*rciaI Bank 
repeal of the statutes fixing the lutc of Manchester, 4 George (Mias.), 474; 
of interest for banks of issue, reserve Bailey r. Murphy, Walker (Mich ), 
and charge interest at the rate of 424; Farniers & Traders* Bank k 
eight per cent. Shunfe fj. Bank, 23 Harrifion, 67 Mo, 503; Lyon a. State 
Ohio St, 608, distinguished. As to Bank, 1 Stew. (Ala.) 443. 
interest and usury taken by banks, see ^ Murrah i\ Branch Bank at Deca- 
Commercial Bank of Manchester c. tur, 20 Alu. 892. 
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elusions of the courts of certain states tliat national banks may 
charge as liigli a rate of interest as is allowed to cither individuals 
or banks of issue in the various states of their organization ; that 
ill all states where there is a statute fixing a rate of interest, the 
only limitation upon this right nni&t be found in the statute itself. 
The restriction contained in the National Banking Act, which for- 
bade national banks to charge more than seven per cent interest 
only, became operative in the absence of state legislation on the 
subject. Wherever the state legislature has acted, the general grant 
of power to banks to charge whatever rate might be reserved by 
either citizens or banks of issue became operative. Tinder tliis 
construction thay said : ‘‘ Banks in Colorado are placed on pre- 
cisely the same footing as individuals. The legislative act on the 
subject fixed a rate, to wit, eight per cent, and further provided 
another rate of interest, which is determined hy the agreement of 
the parties. That the legislature has failed to say the rate shall 
not exceed twelve per cent per annum, or live per cent per 
month, docs not destroy the legal elloct of the enactment, nor 
rcstfict its operations to other banks or citizens generally, nor 
make the case one vrliere no I’ate of interest is named, whereby 
the federal limitation becomes operative. In common with these 
other courts, which have reached a similar conclusion, we hold that 
national banks in Colorado stand on the same footing in the 
matter of interest that other banks and individuals occupy.”^ 

^Rockwell P. farmers’ Nat. Bank tional Banking Act, adjudged this 
of Longmont, (Colo. 1894) 36 Pac. admissible where a counterclaim was 
Rep. 905. The argument and reason- a proper method of defense, the ques- 
ing of the court, speaking through tion was settled adversely to the claim 
BisspiiL, P. J., so fully explains the by the Supreme Court of the United 
leading decisions of the courts, fed- States. That court decided that, iu 
oral and state, and is so exhaustive of suits upon notes where illegal interest 
the whole subject that it is deemed was reserved, a defense based upon 
worthy of a place in these notes, the reservation of the illegal interest 
It was said: “In reality the only ques- would simply limit the recovery to the 
tion involved is as to the right of a principal sum due. Barnet Bank, 98 
national bank in Colorado ro reserve U. S. 535; Briesbach o. Bank, 104 U. 
and receive, whether by way of loan 8. 63. The sole remaining inquiry 
or discount, a greater rate of interest concerns the recovery of the thirty- 
than seven per cent. In no event one dollars included in the judgment 
could the sums paid by way of inter- by way of interest, according to the 
est, even though illegal, be applied to tenor of the note. The statutes in 
the reduction of the principd sum Colorado concerning interest have been 
due on the note. Though some states, in force ever since it was a state. The 
in the litigations arising on the Ha- act has always provided a specific rate 
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The United States Circuit Court of Appeals for the third circuit 
lias held tliat the purchase of accepted drafts by a national bank 
from the holder without his indorsement at a greater rednclicn 
than lawful interest on their face value, was a discounting of 
those drafts, Mrithin the meaning of Eevised Statutes ITnited 


of interest, -wliich is no-vr eight per 
cent, hut tlio act regulating the mat- 
ter bus likewise contained a section 
permitting parties to stipulate for any 
rate of interest and authorizing the 
recovery of the stii>ulatt*d interest. 
The Nat ionai Banking A ct, as amended 
in 1804 (§§ 5107, 5198, IJ. S. Stats,), 
in general provides that such hank- 
ing associations may resiTve and 
receive any rate of interest allowed by 
the law of the state wherein the bank 
is organized. There wiis some con- 
trariety of opinion among the state 
courts as to the extent of the power 
fjonferrod by these two sections and 
concerning the proper construction of 
the clause granting the banks the right 
to charge interest in those states where 
one rate was prescribed for banks of 
issue and another for persons gen- 
erally. This matter has likewise been 
settled by the Supreme Court of tho 
United States, which has held that the 
banks may charge either rate at their 
pleasure, selecting, if they choose, the 
maximum. Tiffany Bank, 1 8 Wall. 
409. None of these Supreme Court 
decisions, however, touch the matter 
in issue, which is, are national hanks 
in states having a statute lapon tho 
subject of interest which fixes a rate, 
but likewise contains a provision au- 
thorizing parties to stipulate as they 
may choose respecting this matter, 
authorized to contract like other citi- 
zens living within tho sovereignty? 
This question has not been settled. 
The statute respecting national banks 
has been in force for upwards of 
thirty years, and considerablo litiga- 
tion has arisen on this particular ques- 
tion. The suits have taken various 


forms, and the query has been pre- 
sented by way of defense to prevent 
tho recovery of the stipuhitcd interest, 
and likewise in actions brought to 
recover the penalty of twice the inter- 
est whore tho rule has boon manifestly 
illegal. Kovertholoss, it remains true 
that the quest ion as here jn'cseiited 
has nev^^r reached tlie Supremo Court 
of the United Btatos. The case relied 
on by thea])pellant, and which at first 
blush would seem to sustain his con- 
tention, is Bank Johnson, t(t^ U. S. 
371. This case -went up on wu‘it of 
error to the Court of Appc’als of tho 
state of Now York, and the fc'deral 
irilmnal took jurisdiction ht‘Cii\iS{‘ of 
the quusiiou involved. In sui)port of 
our position that this case Is not decis- 
ive of the present controversy, ami in 
reality does not touch the princi]>les 
under discussion, it. is needful to state 
whut that case is, tlui point at issue, 
and other questions determined. This 
was a ijenal action against tho hank, 
brought originally by Johnson in tlui 
Bupremo Court of New York to re- 
cover twice the interest alleged to 
have been reserved and receiver I by 
the corporation in the businos.s done 
by the parties. eTohnsoii insisted that 
the bank was subject to the penalties 
and liable to the provisions of the stat- 
ute respecting usury ami inl<*r<*sf in 
the state of New York, which, in gen- 
eral, provided that all usurious loans 
should he absolutely void and the 
lender could recover iicitlKjr prin(‘iiml 
nor interest. On tho otluT hand, the 
bunk insisted that, according to the 
terms of the transaction, it was ono 
entirely analogous to the discount of 
paper by tho bank where the note was 
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Stales, section 5197, wliicli proliibits national banks from taking 
interest oii any loan or discount made by them at a greater rate 
tlian is allowed by tbo laws of tlio state wlicrc they arc situated ; 
also, that the acceptor of drafts so purchased might defend 
against tlic recovery of interest thereon by the bank, under 


iniidG by A. to the orclcT of 15., who 
indorsed and sold it to tiic bank. It 
must be remembered that these two 
proposhious are dependent upon two 
considerations. That respecting usury 
is dependent upon positive statute; 
that respecting the law of discount is 
a judicial declai’utioii of the law, and 
is not a creature of legislative enact- 
ment. Forniore tlian liulf a century it 
has been the law of New York that, in 
the maticr of disco\int, banks were not 
amenable to the usury statute. It may 
8oem like a judicial evasion of the law, 
but in that mercantile community it 
has never been changed, tho courts 
holding in a case of that description 
there are two contracts resulting from 
the facts— the first, an executed con- 
tract concluded by the indorsement 
and delivery of the paper, w^hereby 
the title passes to the holder; the 
other, an executory agreement be- 
tween the indorsor and the indorsee, 
operative on the default of the maker. 
Of course tho two contracts are some- 
what different in their limitations, 
since in tho one case ihe bank recovers 
from tlie maker the amount of the note 
and the interest, and, in the other, the 
sura loaned, which is treated as the 
consideration of the executory agree- 
ment. Both t}ie>se questions were 
resolved by the Court of Appeals in 
the negative, and their conclusion was 
affirmed by the Supreme Court. It 
was decided that slate statutes respect- 
ing usury were not applicable to the 
national banks, excepting in so far as 
they might be examined to ascertain 
what rate of interest the national 
banks were entitled to reserve. The 
scope of the Banking Act and the 


right of the general government to 
establish the system, delegate the 
power granted and impose restrictions 
on the banks organized under it were 
fully eon.sidcred in the case of Bank n. 
Deariug, 91 U. S, 39. It was there 
decided that the.se banks were part of 
the instruments adopted to aid in the 
administration of the government in 
one of its most important depart- 
ments. The corollary was that the 
states could ex<*TC*iac no control over 
them, nor in any wise alleet their oper- 
ations, except in so far as power 
might be granted by the act itself. 
This principle compelled the court to 
conclude that the usury laws in Kew 
York, save in the particular refeiTcd 
to, neither controlled nor in any wise 
affected Johnson’s right of recovery. 
It was equally plain and so held by 
the court that tho law declared in 
New York respecting the discount of 
paper had neither force nor applica- 
tion to the question tit issue. In tho 
first place it was not a matter of posi- 
tive statute reapeeting tho subject of 
interest, but was simply a judicial 
determination by the courts of New 
Y"ork that the discount of paper un- 
der the circumstances suggested did 
not come within the purview of the 
usury statute. Since the statutes of 
the state could only be resorted 
to for the purpose of ascertain- 
ing what rate of interest national 
banks might charge, manifestly the 
decisions of the appellate courts of 
that state respecting the mutter of dis- 
counts were of no consequence, and 
afforded no possible solution of the 
query. There was another oqtially 
cogent reason, and one possibly more 
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Uevibod Statutes TJuited States, section 5198, whicli provides 
tliat the taking of an unlawful rate of interest shall be deemed a 
forfeiture of the entire interest which the “ bill or other evidence 
of debt Cannes with it,” as this provision destroys the interest- 
bearing power of the instrument. Further, where the acceptor 


conclusive of the subject. The fed- 
(‘ral statute itself, in section 5197, in- 
hibited natioinil banka from reserving 
other ihiin the permissible interest, 
■whether it was done by way of loan 
or by way of discount. The positive 
limitutioii of the section puls loiius and 
discounts on the same identical basis. 
This of itself would prevent the ap- 
plication of the New York doctrine, 
and the negative answer to the inquiry 
given by the Couit of Appeals was of 
necessity affli-mod by the olher tribu- 
nal. These were the only questions in 
that litigation. It is true that, in the 
course of the discussion concerning 
this matter, the court suggested that, 
when no rate of intcrcbt was fixed by 
the laws of the state, a bank could 
only charge seven per cent per annum. 
There are two reasonswhy that decla- 
ration by the court could not be taken 
as decisive of the present inquiry. 
As demonstrated, the case \inder con- 
sideration did not come up from a state 
where there was no statute fixing a 
rate, nor from one where thi‘. law fixed 
the rate, but permitted any rale to be 
charged which might be agreed upon 
between the parties. It came from 
a state having one fixed rate of inter- 
est, which, of course, under the fed- 
eral statute, would be conclusive upon 
the rights of a national bank. In the 
next place, it was a statement argv- 
emJo, and could only be held to refer 
to a case 'where the laws of the state 
were silent. ” The court then discussed 
the state cases as follows: “ Three of 
the cases presented the question in a 
somewhat diferent aspect from the 
one at bar, but one very illustrative 
of this theory of construction. They 


were actions upon notes reserving ten 
and twelve percent inteiesl, w here the 
general rate was six, though the pai ties 
by contract were authorized to charge 
at the rate of t(*n and twelve p<*r cent 
per annum. It wus conceded that six 
was the geneial uito fixed by the 
statute, nud that tht‘ other w as totally 
dependent upon agreement of the 
partic*^; yet, the courts held that the 
national banks might reserve and re- 
ceive whatever interest was allowed 
hy the law of the state regulating the 
matter. Wiley ik Starbuck, 4t Inti. 
298; Newell v. Bank, 12 Bush, 57; 
Crocker o. Bank, 1 Thoaip. Nat. Bank 
Cas. 317 ; s. c\, Fed. Cas. No 3,397. 
It will be observtul that in those eases 
the rate was csttiblishcd by the law of 
the slate, and there was a limit put by 
the samt‘ laws, beyond which neither 
individuals nr)r banks could go. 
Within the limit, interest miglit bo re- 
served. The courts, in reaching their 
conclusion, proceeded upon the hy- 
pothesis that, under the National Bank- 
ing Act, the bank might charge any 
interest allowed by the laws of 
the state in ■which it was organizfri. 
even though the rate above six must be 
the subject of convention, and, unlcbs 
the limit were rc‘ached, the rate as a 
rate would not be stated. This was 
regarded as of no moment in the iater- 
IDretation of the statute. It is very 
plain that if the bank had reserved 
nine per cent, whik* the TGSpe<*tivo 
limits were six and tea. an amount 
w'ould have been charged in a case 
where there was no definite logislation 
directly authorizing either the indi- 
vidual or the bank to charge nine per 
cent, other than that flowing from the 
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of Bucli drafts makes apa;ymeiit to tlio ]>a]ilv without any direction 
as^ to its application, tlio j)*iyiDent cannot he applied to the for- 
leited interest, hut must ho creditc‘d on tlie face value of 
the drafts.^ The limitation of two yearh, within which au 
action, under the provihhms of .section olOS, Revised Statutes 
United States, may he commenced for the recovery from anatioual 
hank of twice tlie amount of money paid to it, dates from 
the actual payment of iiitcre&t, and not from the hank’s 
reservation of it from the original loan hy way of dibcoiiut.^ 


legislation which made the matter ot 
interest between two definite limits a 
subject ol* convention. This distinc- 
tion does not seem of very rancli con- 
sequence in the solution of the in- 
((uiry.” “If it be true that, in a state 
where interest maybe the subject oL 
nil iigreeemcnt, the bank may loservc 
whatever the parties agree upon up to 
a maximum, then all statutes reserv- 
ing the right of agreement of parties, 
whether they name a maximum or not, 
mubfc be equally effectual for the pur- 
poses of a grant of power. The defi- 
jiite question under consideration has 
been expressly settled against the ap- 
l)ellant in three different states. Na- 
tional Bank of Jefferson t. Bruhn, 64 
Tex. 571; Hinds o. Marmolcjo, GO (VI 
220; Bank o. Btover, 60 Cal. S87, Guild 
V. Bank, (S D.) 57 N. W. Rep. 499.” 

*l)anforth o. National State Bank 
of Elizabeth, (1891) 48 Fed* Rep. 271. 

^ Smith i?. Firet Nat. Bank of Crete, 
(Neb. 1894) 60 N. W* Hep. 866, fol- 
lowing Bank o. Smith, 36 Neb. 199; 
s c. . 54 N, W. Rep. 254; followed in 
Lanham v. First Nat. Bank of Crete, 
(Neb. 1894) 00 N. W. Rep. 1041. The 
court referred to the few cases bearing 
upon the subject in these words: “In 
Duncan a. Bank, 1 Thornp, Nat. Bank 
Cases, 360; s. c., Fed. Cas. No. 4,135, 
Kjbtoham, J., instructed the jury as 
follows: “From the origin of the 
loan — from the retaining of the first 
diaeount, through all the renewals, up 
to the time of final payment of the 


princi]ml, or up to the time of enter- 
ing judgments— there is a lorm pprii- 
for the paitj ttikiug the excess 
ive inter(*sfe. Anj time till then he 
may consider tlie <‘\e(‘ssivo interest 
paid on account of the loan, and so 
apply it, and lessen the principal Up 
to that time he may ni,ike this election. 
AVhen payment is a(‘tuall.\ made, and 
if, as ill these ease’s, judgment is en- 
tered for the face amount of the notes 
or full amount of th<’ ham, or payment 
is taken in full without any reduction 
by taldng out the excessivo interest, 
the cause of action is complete. The 
original loans in these cases were more 
than two years hefore these actions 
were brought, but the paynumt of one 
of the ‘Millinger notes was made, and 
the judgments on all the Duncan 
& Bros.' notes were entered, near the 
time of bringing the stiits, less than 
two years before. The payment and 
the judgment concluded the transac- 
tion, and determincil their character to 
be usurious. Till that time it was un- 
determined, and the statute tiid not 
begin to mu * ” In the case ot Bank ». 
Davis, reported in F(m1. CVs. No, 
10,038, is found the opinion of 
Gkksiiau, J.. in which he tpiotcd the 
section of the National Banking Act 
with which wo have to deal, ■J' * * 
Having quoted tliis language. Judge 
GuiiisnAM commented on it as follows: 
“ If a national bank discount a note ut 
a usurious rate of interebt, paying the 
borrower the proceeds less the inter- 
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§ 295. A bank’s duty as to securities deposited with it. — 

The findings of tlio court in this case were that the owners of cer- 
tain l)ontls first placed them for safe-keeping with a firm of bank- 
ers. Afterwards they repeatedly asked for discounts of their 
notes hy the ]>ankcrs, offering them the hondvS deposited with 
t]u‘Tn as colLiteral, an<l the discounts were made. AYhen the notes 
thus secured were paid the bankers called upon tlie owners of the 
bonds to know what they should do with tlnmi; they were 
informed that they were to hold them for the owners as jiro- 
vioufaly. The owners had already written to the bankers that 
they desired to keep the bonds for an einergcney, and also that 
they wished at times to overdraw their accounts, and that they 


and huit be brought to recover the 
loan, and the borrower plead the 
usury, the bank will recover the face 
of the note, less the entire interest 
taken out, received, or reseuwed, and 
no more. It will thus collect the 
sum of money it aciutilly paid out, 
being punished for receiving inter- 
est iu excess of Ihc legal rate by 
forfeiting all interest. But if the 
note thus discounted bo renewed for 
the same amount, the borrower paying 
usurious interest out of his pocket in 
advance, and suit be lu’ought on the 
renewed note, Iho defendaut may re- 
coup doubl(‘ the amount of tin* entire 
inter(‘st actually paid on renewal, or, 
in an independent ac-ti(H\ of debt, he* 
may recover from the bank doiiblrMlie 
amount of tlic entire interest thus 
paicL^' In Higley First National 
Bank of Beverly, SO Ohio St. 75, Mc- 
Ilvainb, on |rage 70 tt acfj., made 
use of the following language, iu 
reference to tliat part of the section 
above referred to: “By the first pro- 
vision in that part of the section above 
quoted, if the contract or promise to 
I)ay usurious interest be unexecuted, 
it cannot be enforced, and in such case 
the debtor is released from tin* pay- 
ment, not only of the interest in ex- 
cess of the lawful rate, but ‘ the enfire 
interest which the note, bill or other 


evidence of dt‘bt carries with it, or 
which has been agreed to be paiil 
thereon,’ must be hold and adjudged 
to be forfeited. By the latter pro- 
vision, if imrioiw intt*r(*st ‘ has boon 
paid,’ twice the amount of interest 
may be reeoverod back from tin* asso 
ciation ‘taking or recHving* it, pm 
vidod the action therefor be e»)in- 
mouced williiii two years from the 
time iho usurious transact ion occurred 
And, by construing the ‘wholfj section 
together, we are inclined to beli(*ve 
that, in ca.se usurious inlere'ithiisb<*eu 
rec(‘ivc<l at the time of tlio loan or dis- 
count, there is left to tin* bank a 

In such case, the bank 
may, >ipon receiving paynn'iit (jf tlie 
debt, discharge itself from all liability 
to the debtor by giving (*rcflit for the 
amount of iut crest reee*ived; otherwise, 
the debtor may insist upon a reduc- 
tion of his indebtedness to th<* amount 
actually loaned ortuiyatieed, or he may 
pay the wdiole claim, and tiflerwardR, 
within two years, rcetiver ba(‘k twice 
the amount of interf‘3t paid.” Hec! 
Shinldc tJ, First National Bank of Rip 
ley,-Sli Ohio at, 510, W’hich supports 
the above views. Other cases referred 
to arc Hall Bank, 30 Neb, 103; s. c., 
46 N. W, KeiJ. 150; Brown Bank, 
73 Pa. St. 200. 
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%voiil(l consider the bonds as security for hucli overdrafts. The 
court was of opinion from these facts that tlie bonds were held 
by the bankers as collateral security to inoet any sums wliich the 
owners of the bonds might overdraw, and the accounts showed 
tliat they did subsequently overdraw in luimcrous instances. 
These l)onds were originally sold by the bankers to the owners 
and left with them for safe-keeping. An ahsconding cashier of 
the bankers had stolen the bonds, and the owners brought this 
action to recover the value of the bonds of the bankers. Thu 
United States Supremo Coni't held that when bonds, originally 
deposited with the bankers for safe-keeping, were, by agreement 
of the bailors and bailees, made a standing security for the pay- 
ment of loans to be made by the bank to the owners of the bonds, 
the bailees became bound to give such care to them as a prudent 
owner would extend to hh own property of a similar kiud.^ 

^ Treston ». Prather, (1891) 137 U. S. three to lifteen thousand dollars. The 
<^04, affirming tBe jndgmpnt in favor firm was not iiidehted tollic bunk sub- 
of the plain tifC rendered in PratUcr sequently lo July, 1873, when it paid 
Kean, 30 Fed. Rep. 498. The court its last indebtedness; the bonds, how- 
referred to the following cases in snp« ever, woi'e not then withdrawn, but 
port of their judgment, to wit; “In left in the bank under the original 
* * * Third National Bank Boyd, agreement. In August, 1812, the bunk 
44 Md. 47, it appeared that a firm was entered by burglars and certain of 
a large customer of [the the bonds were stolen. In an action by 
bank] [on a certain date] was indebted tlie senior partner against the bank to 
to it in about five thousand dollars, recover the value of the bonds slohai 
Stibaequently,*the senior meml)cr of it was held; * First, that the contract 
the firm, pursuant to an agreement be- entered into by the bank was not a 
tween him and the president of the mere gratuitous bailineut. * * -• 

bank, de2)osited with the bank certain Third, that the original confcmct of 
bonds and stocks ns collateral security bailment being valid and binding, the 
for the payment of all obligations of obligation of the bank for the safe cus- 
iumaelf and of the firm then existing tody of the deposit did not cease when 
or that might be incurred thereafter, the plaintiff’s debt had been paid, 
with the understanding that the right Fourth, that the defendant wasrespon- 
to sell the collaterals in satisfaction of sible if the bonds were stolen in con- 
such obligations was vested in the of- sequence of its failure to exercise such 
of the bank, Some of the bonds care and diligence in their custody and 
were subsequently withdrawn and keeping as at the time banks of com- 
others deposited in their places. While mon prudence in like situation and 
these collaterals were with the bank business usually bestowed in the cus- 
the firm kepi a deposit account, hav- tody and keeping of similar property 
ing an average of about four thousand belonging to themselves; that the cure 
dollars, and from time to time, as it and diligence ought to have been such 
needed, obtained on the security of as was properly adapted to the preser- 
the collaterals discounts ranging from ration and i^ruteclion of the property, 
68 
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§ 296. The rights of a bank as to securities pledged to it. 

— In this case it appeared that an ageni, iu pursuance of his prin- 
cipal’s instructions, loaned money on pledges of peivonal ])roporty 
for which property he took warohou^'ing receipts in his name as 
‘‘agent.” lie then ]dedged thc.se warcliousing rceL*i])ts to a hank 
to secure his individual debts to the bank, the latter having 
knowledge of the business relations between this agent and bi> 
principal and the operations in which they were engagt‘<l. The 
bank afterwards sold tho goods represented by these warehou«^iiig 
receipts and applied the money to tho i>ayinent of the debts of 
the agent who had ^dedged them to it. This action was brought 
by the owner, the principal of the pledgor, for the recovery of 
their value from the bank. Tlie United Stales (ireuii Conri 
for the district of Maryland held that the knowledge ab(>ve 
referred to, together with the use of the word agent" on ihc 
receipts, was sufficient to put the bank upon iiujuiry, and it was 
liable to tho principal for the amount realized by it from the sale 
of the goods.^ The bank contended that the agent hiiviug 


and should have been proportioned to 
the consequences likely to arise from 
any imprudence on the pnii of the de- 
fendant. Fifth, that the proper meas- 
ure of damages was tlie market value 
of the bonds at the time tlw^y were 
stolen. 'Whether due c\n3 and dili- 
gence have been exercised hy a hank 
in the custody of bonds deposited with 
it as collateral security, is a question 
of fact exedusively within the province 
of the jury to decide.’ In » 5^ 
Cutting V. Marior, 78 K. Y. 454, it ap- 
peared that the defendant, as collateral 
security for a loan made to him by a 
bank, delivered to it certain becuritics, 
which were taken and converted by 
the president to hia own use. In an 
action by the receiver of tli(‘ bank to 
recover the amount loaned, it, was 
found that the trxistees of the bank 
left the entire management of its busi- 
ness with the president and assistsint, 
styled manager; that they received the 
statements of the president without 
question or examination; that they had 
no meetings pursuant to tho by-laws. 


and made no cxaminaliou ol the s<‘cu 
riti(»s, and cxeudsed no care or dili- 
gence in regard iothem, also, tJml lh(* 
president had been in the habit of ab 
stracliiig &ecuritit‘a and using them in 
his private business, most of IIkmu hi* 
ing returned when called for; and that 
the manager, who had knowledge of 
this habit, did not any means to 
prevent it. nor did he notify the trus 
toes. It was iadd that lh<» bank Wfi*- 
(‘liargeable with negligeiwa*, am I that 
the defendant was entitksl to <*ounter- 
elainiihe value of the securities; tluit 
the biiiluient was for the material bene- 
tit of tho parties; that th<‘ Ijjulei* wu}- 
bound, for the pntteetion ut the prop- 
erty, to exercise ordinary eur<*, uutl was 
liable for negligt'iiee alVerting tlie 
safety of theeolUtemls, distinguisliiug 
the ease from the liabilit;^ of a gru 
tuitious haih»e, wliieli uriHt‘rt oid) 
whore there has Ixnm gross negligoneo 
ou his part.” 

'Thurher a. Cecil National Kanfc, 
(1892) 62 Fed, Hop. 518. tioe ufi au- 
thority for this rule ^National Bank v. 
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iiiitliority to sell and the provisions of certain statutes of Mary- 
land relieved it from liability. The court held that the fact that 
the agent had autliority to soil did not affect the duty of the bank 
to make inquiry, as authority to soli did not include authoi*ity to 
pledge, nor was the bank excused from liability by the Maryland 
Factors’ Act (Code, art. 2), providing that any person intrusted 
with storekeeper’s certiticateb or other similar documents show- 
ing possession may pledge the goods to anybody who is without 
notice that such person is not the actual owner, the word “ ngeut ’’ 
in the receipts and the circumstances cliarging the bank with 
notice ; nor by article If: of tlie Maryland Code, declaring storage 
receipts to be negotiable iiistrunients in the same manner as bills 
of lading and promissory notes ; for when the fiduciary character 
of the holder is expressed on the face of a negotiable instrument 
notice is thereby given to the indorsor that ihc holder j*r!ma 
facie has no right to pledge.' In this case the plaintiff’s action 
was for certain coupon raili*uad mortgage bonds which it was 
claimed the hank became wrongfully and illegally possessed of. 
Plaintiff, the owner of these bonds, had placed them with certain 
brokers to cover margins in transactions in the purchase of stocks 
by them on his account. These brokers, keeping a regular 
account with the bank in their usual course of business, had 
placed these bonds with other securities as collateral with the 
bank under an agreement to this effect : “ We hereby agree with 
the St. Nicholas National Bank of New York, in the city of New 
York, that in case we shall become or be at any time indebted to 
said bank for money lent or paid to us or for our account or use, 
or for any overdraft, in any sum or amount then due and pay- 
able, the said bank may, in its discretion, sell at the brokers’ hoard 
or at public auction or private sale, without advciiising tlie same, 
and without notice to us, all, any and every collateral securities, 
things in action and property held by said bank for securing the 
payment of such debt, and apply the proceeds to the payment of 
such indebtedness, the interest thereon, and the expenses of sale. 

Insurance Co., 104 U. B. 54; Duncan »IbicL In support of these rules see 
Jaudon, 15 Wall, 165; Warner o, Allen ». Bt. Louis Bank, (1887) 12t) U, 
Martin, 11 How. 325; Taliaferro ?). 8. 20, 32; s. e., 7 Sup. Ct. Rep. 460; 
Bank, 71 Md. 308; s. c., 17 Atl. Rep. Kinder®. Shaw, 3 Mass, 398, Pliillipa 
1086; Lowry Bank, Taney, 810; Huth, 6 Meea. & W, 573, 596; Cole 
Shaw Spencer, 100 Maas. 383; Dil- Northwestern Bank, L. R., 10 0. P* 
Ion Insurance Co. , 44 Md, 886. 354, 363. 
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holding ourselves responsible and liublu for the i)aynient of any 
doflcioncy that shall remain unpaid after eucli aj)plicatiou.” The 
bank paid and advanced fur these brokers on the faitli of the Ixmdh 
and other Becurities large suiiis of money. The broker^ failed 
ill business, and owed the bank a large suiu for elieckh eertilied 
by it and outstanding, and for money paid by it up to th(‘ dosi* 
of the biibiness a few days before their failure. There wuh no 
notice or claim as to the ownerbhip of the bonds invoked by the 
alleged owner until two weeks after tlic failure of his ]>rokers. 
The bank in good faitli and on the best available teriiis nittde sale 
of the bonds and other securities and credited its d('po.siloi\s, tlie 
brokers, with the proceeds, which left a small deficiency wlihdi 
it never received. This case was tried on a circuit of the 
Suprouie Court of the State of New l^ork, and the phiiutiffs 
abked the court to direct a verdict agfiinst the bank and in their 
favor on the ground that the certification of the checks ])y tlu^ 
bank was void, because it was unlawful, being a certifi(*utlon of 
checks drawn by the brokers wbon they hud no money on deposit 
to their credit with the bank, and the bank could not bold I he 
bonds as against such unlawful certification, and on tin* furtluT 
ground that the bank did not take tbc l)ouds in the ordinary 
course of business. The trial court rofuhed and directed u ver- 
dict for defendant. Exceptions to this judgment came Inifore 
the Supreme Court in General Term, and the court denial a 
motion of plaintiffs for a now trial with an order that the defend- 
ant have judgment against the plaintiffs upon the ver(U<d with 
costs.^ The case was carried to the United States Sii])ronie (hmrt, 

* Thompson St, Nicholas National would dof<*at the very ]Jolicy of an act 
Bank, (1888) 47 Hun, 631; affirmed in intended to promote the hi*curity and 
Thompson d, St. Nicholas National strength of the national banking sj s- 
Bank, (1889) 113 N. Y. 335, in which tern, if its iirovisions should be so con- 
case Rugeh, Ch. J., remarked: “That strued ns to inflict a loss upon the 
the stiitute of the United States af- hanks and a conserpient impainnent of 
tinned the validity of the contract of their ftiiaiicial rcsponsihility/’ Tin* 
certification, and expressly provided court then cited to support that view 
the consequences which slioultl follow National Bank k Matthews, 08 II, H, 
its violation; that the penalty incurred 631; National Bank r. Whitney. 103 
was impliedly limited to a forfeiture U. S. 99, and National Bank of'Xcnhi 
of the hanks charter and the "winding v, Stewart, 107 U. S. 076. it was 
up of its affairs; that it was thus further said “that the statute In ({ucs- 
clearly implied that no other conse- lion liad no application to tlic q\u*htioJi 
quences were intended to follow u involved in this suit, which conc<'rm*d 
violation of the statute; and that it only the relations between [the hrokcrsj 
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on a wilt of error, there being a federal question involyed, tlie 
eonstriiction and effect upon this contract of the United States 
Eevised Statutes, section 5208, providing : It shall be unlawful 
for any officer, clerk or agent of any national hank to certify any 
check drawn upon said bank, unless the person or company 
drawing said check shall have on deposit iii said liank at the time 
such check ia certified an amount of money equal to the amount 
specified in such check ; and any check so certified hy duly 
authorized officers shall be a good and yalid obligation against sucli 
bank ; and any officer, clerk or agent of any national bank vio- 
lating the provisions of this act shall subject such bank 1o the 
liabilities and proceedings on tlie pari of the comptroller as pj’o- 
vided for in [the section of an act, the provisions of whicli wore 


and tliG [bank]; tliat by the dex^osit of 
Uici bonds the lormer secured the 
promise* of the [bank] to protect their 
checks of a certain day for a fipecified 
amount; that the ceitibcation of the 
checks was entirely aside from the 
agreement between [the brokers] and 
the [bank], and was a contract be- 
tween the [banlc] and the anticii)ated 
holders of the checks; that [the 
brokers] had received tlie considem- 
lion of their pledge when the [bank] 
agreed with them to honor their checks, 
and that would have been equally 
eileetual between the parties without 
any certification; that the certification 
was simply a promise to such persons 
as might receive the checks that they 
should be paid on presentation to the 
[bank], in accordance with its previ- 
ous agreement with [the brokers]; that 
the legal effect of the agreenfent vras 
that (he [bank] should loan a certain 
amount to [the brokers], and would 
pay it out on their chocks to the per- 
sons holding such checks; that it was 
entirely legal for the [bank] to con- 
tract to pay [the brokers'] checks, and 
it did not affect the legality of that 
tnmsaction that the [bank] also repre- 
sented to third parties that it had made 
such agreement, nor could any other 
party standing in the shoes of [the 


brokers]; that the fact that the [bank], 
in connection with the ugreenient to 
pay such checks, had also promised, 
third parties to pay tht‘itt, could not 
invalidate the liability iiroviously in- 
curred, or impair the security which 
had previously been given to the 
[bank] upon a valid consideration; that 
the fact of the certification was entirely 
immaterial in respect to the liability 
incurred by [the brokers] to the [bank], 
that there was no evidence impairing 
Iho title to the bonds acquired by the 
[hank] through the transfer of them 
to it by [the brokers]; that the purpose 
for which the bonds were transferred 
by [their onginal owner] to [the 
brokers] contemplated their transfer 
and sale by the latter to third persons; 
that the [bank] acquired a valid title 
to them by their transfer to it; that 
the Iransiictiou between [the brokers] 
and the [bank] was in the ordinary 
course of business pursued by the 
latter; that it received the bonds in 
good faith for a valuable consideration, 
and within all the authorities this gave 
it a good title to the bonds; that it was 
authorized to deal with them for the 
purpose of effecting the object for 
which they were transferred to it; thnt 
its right to hold the bonds continued 
so long as any part of its debt against 
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tliat the cumptroller of the currency might forthwith aiipoint a 
receiver to wind up the affairs of the banking UbsociationJ.” The 
Supreme Court affirmed the decision of tlie New York Court of 
Appeals.^ In this case a national bank iu a failing condition, 
while being pressed by its customers, rcniitted bccuritich iu the 
form of bills of exchange, notes, etc,, to a largo amount to its 
correspondent bank iu another city, on which it asked ach^aiicch 
or loans for its relief and also authorized the liolding of tliose 
securities as collatcraln to protect against itb overdrafts. The 
failing bank finally succumbed to tlie prcbsure, and was placed iu 
the hands of a receiver. The receiver brouglit action against tljo 
bank holding these securities, claiming a right to their })o,sse‘*bi<>n 
in himself as assets of the bank. The contention on tlu^ part 
of the receiver was that the United States Hovised Statuti^s, sec- 

[Ihe brokers] remained unpaid; that prcssly pro vidi'S that a check ctTlihcd 
the [oiigiual owner] could ul any time by a duly autboriyed ofllm* <»! the 
have establislnd hib equitable li^ht to bank, when the customer has !u>t on 
a return of the bonds, and could have deposit an amount o( nuuicy tMjiia) to 
procured their suiTender by payiut^ the amount specified in the cheek 
the amount for which they were c(*rtifled, shall nevertheless b(» a troo<i 
pledged, but he I’efraiued from doing and valid oliligatiou against tin* h.ink, 
so, and impliedly denied any right iu and theie is nothing in the statute 
the [bank] by demanding the uncou- which, expressly or by iiuplii-utum, 
dilional surrender of the bonds, am I prohibits the bank from taking 
that he never hecame entitled to such security for the protection of its 
surrender, and of course was not au- stockholders against the debt thus 
tliorizcd to recover possession of created. Tlierc is no prohibition 
them.” against a (*ontni<‘i by the bank for 

* Thompson ®. St. Nicholas National security for a debt which tlie statuU* 
Bank, (189ii) 146 U. S. 240. Mi*. contemplat(*a as likely to conn* into 
Justice BnATcniPoup, for the court, exiateuce, although the unlawful act 
approved the views of the New York of the ofHeer of the hunk iu cert i lying 
Court of Appeals as sound and as may aid in creating the debt. In 
covering the case. lie then said : order to adjudge a contoict unlawful, 
** The agreement [before referred to] ns prohibited by a statute, the piv)- 
between [the brokers] and the [bank] hibilion most be foumi in tlie atatuh*. 
did not call for any act violating the The subjection of the bank to th<‘ 
statute. There was nothing illegal in penalty prescribed by the statute for 
providing that the securities which its violation cannot ojierate to destroy 
the bank might hold to secure the the security for the debt created by 
debt to it of [the brokers] should be the forbidden cortilication. If the 
available to make good such debt, [original owner] had pledged the 
The statute does not declare void bondstoth 0 [bankl, ho could not, after 
H contract to secure a debt arising on locoiving [the bauk’'8] money, have 
the certificates which it prohibits, replevied the bonds; and after pos- 
In addition to that, the statute ex- session of the bonds had been giveu 
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tion 5242, wliicli proliiUts all traubfcrs by any national banting 
abbociatiou after the eommisbioii of an act of iiibolvency, or in con- 
templation thereof, with a view to the preference of ouo creditor to 
another, had been violated by the insolvent bank, and that the cor- 
respondent bant had, therefore, no title in or lien upon the secur- 
ities wliicli it lield. ^Vabbace, J., <jf tlie United States Circuit 
Court for the houtliern district of Kew York, held that the statute 
was directed to j>j*efercneo, not to the giving of a security when a 
debt ib created; and if the transaction be free from fraud in 
fact, and is iuteiided lacrcdy to adequately protect a loan made at 
the time, tlie creditor can retain pi’o])erty traiibferred to secure 
sucli a loan until the debt is jmidj though the debtor is insolvent, 
and the creditor lias reason at the tiuie to believe that to bo the 


by him lo | the brokers), suid after the\ 
batl been subseiniently tikoii b} the 
[bank] ir* good laiLli, iieith(*i ht*, nor 
his eveeulors cun sot up iIk* statute to 
destroy tJie debt This const luet ion 
of the statute in (lueslioii is strength- 
ened by the subsequent onaetmont, 
making it a criminal offense in iin 
officer, clerk or agent of a national 
bank to violate the provisions ol* the 
ad. [Rev. Stats. U. S. § 5208, to 
wit* Act July 12, 1882, ^ in, e. 
288. 33 Stats, at Large, 166.] This 
shows that congress only intcncled to 
impose, as penalties 1‘ur over certifying 
cheeks, a forfeiture of the franchises 
of the bank and a punishment of the 
delinquent officer or clerk, and did 
not intend to invalidate commercial 
transactions connected with forbiddtm 
cerliOeatious. As the [bank] was 
bound to make goodthe checks to the 
holders ’of them, because the act 
[heretofore reftTred to] declares that 
the chec'ks shall be good and valid 
obligations against the [bank], it fol- 
lows that [the hrok(*rs] were bound to 
make good the amounts to the [banlc]. 
It necessardy results that the [bank], 
in paying the checks, was as much 
entitled to resort to the securities 
which [the brokers] had put into its 
hands, as it would have been to apply 


moiie.A which they might have dc- 
podteil to meet the checks. More- 
over, it has been held n*pCMtedly by 
this court that ^vlle^c the provisions of 
the National llankmg Act prohibit cer- 
tuin acts by banks or their officers, 
without imposing any j)cnalty or for- 
feit lire iiptdh ‘able to particular traus- 
ticlions which have been e3i.ecuted, 
their %"alidity tan be questioned only 
by the Tnited States, and not by 
private parti(‘s National Bank k 
Matthewt%, 98 U S. 621; National 
Bank r. Whitney, 106 T. S. 99, 
National Bank of Xenia Stewjirt, 
107 U S. 616. The bonds in question 
came into the possobbion of the [bank] 
before it certilied the checks. They 
w(*re not pledged lo it under any 
agreement or knowledge on its part, 
or in fact on the purl of [the brokers], 
that subse(iucut certificates would be 
made. Th(* certiftciites wore made 
after the idedge and «Teated a debt of 
[the brokers], which arose after the 
pledge. The agreement [at the time 
of depositing the collaterals] applied 
and became operativ<^ simultaneously 
with the certifications, but independ- 
ently of them, as a legal proposition. 
In Logan County Bank Townsend, 
130 r. 8. 67, 77, decided in March, 
1891, after the present case was do- 
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fact.^ In the same case the correspondent bank insisted that it 
acquired a banker’s lien upon the securities for the amoniii uf 
any balance upon its general account with the insolvent bank 
which reinaincd unpaid. But the court lield that a htink(‘r'b lien 
for the amount of the halanco of its general account does not 
exist when the scenritieh Inivo been <lepoMtc(l with the bank fur 
a special i>urpose or for the payment of a particular loan/ 


rilled by tlie Court of Appeals of Kew 
York, this court approved ike decbioii 
in Kalional Bank a Whitney, 103 U. 
B. 90, and sanl that a disrc^?ard by a 
Diilional bank of the provisions of the 
act of con^ro&.s forbidding it to take a 
mortgage to &ccuro an indebtedness 
then existing, us well as future iid- 
vjiTiees, could not be taken tulvantuge 
of by the debtor, but ‘ only laid the 
institution open to proceedings by the 
government fur exercising powerb not 
conferred by law.’ ” 

* Armstrong r. Chemical National 
Bank, (1890) 41 Fed. Kep. 2^>4. It was 
said by the court: ‘ ‘ The naked fact that 
the Fidelity Bank was insolvent at the 
time it sent the secui-ilies to llie de- 
fendant does not imply that the trans- 
fer of the securities was made in con- 
templation of insolvency, or with a 
view of a preference of llic defendant 
over its other creditors. AUhoiigh, in 
the light of snbseq[ucnt events, the 
Fidelity Bank was insolvent, it may 
be that its Insolvency was not sus- 
pected by its offl(*crH. »So far as ap- 
pears no act of insolvency had boon 
committed. A bank is not in con- 
templation of insolvency until the 
fact becomes reasonubly apparent to 
its officers that it will presently be un- 
able to meet its obligations, and will 
be obliged to suspend its ordinary ob- 
ligations. Boberts Hill, 24 Fed, 
Hep. 571, Until this condition of 
affairs exists, certainly a national bank- 
ing association does not violate the 
statute by pledging its securities to a 
reasonable amount to raise money 
needed to meet an unexpected run. 


The best iiiamiged institution.s arc 
liable to such eoiitingoii<*i(‘b, and Ihi 
riglit to UhO th(‘ir assets in an liom*st 
nttciniJt to bridge over ,su(‘li a crisis 
indispiaisiihle to their safety. Olui 
ously the cvercise of this riirht woiii<j 
bo inipracl ieablc if the pledge become t 
void wheui‘SCT the attempt of tin* 
bank to rescue itself from failure hr- 
comes unsuccessful.” 

^xVrmstrong tK C’bcmical National 
Bank, (IHOO) 4 1 Fed. Rep. 23 1. W u.- 
LAti3, J,, buhl: “It is familiar law 
that a banker has a Uen U)>on all fuml> 
and securities in his possessioii, de- 
posited with him in the usual course 
of business by a customer to fuciUlato 
the finain'iultriiiisactioiis contemplutcd 
between them, which evti*n<ls to tiui 
payment of any b:ilun(*e o!i general 
ac(*oiini. The li(‘n arises frotn t he im 
jdied underritanding t>f the i)artii**>tliut 
credit is to be given in the cours(j of 
dealings between them by the banker 
to the (customer upon the faith of the 
securities. It is equally familiar law 
that the licti <loeH not exist when the 
securitiijs have b<»en deposited for a 
spe<-ial puri)o.He, or for the i)aymentof 
a particular loan; and wdiere th(*y are 
delivijred spceifleally to pn^teet ilm 
banker in a particular tuinsaction, or 
series of tTOUwiclions, l«i Jms no lien 
upon tlnan for any other purposes, and 
cnmiot assert one for any other in- 
debtedness whether arising upon 
general account or otherwise. Tlik 
doctrine has recently been reitcrattHi 
and applied by the Supntmo Court lu 
Roynes v, Dumont, ISOtT, S, SB4; s. u., 
9 Sup. Cfc. Bep. 480. That was a cose 
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^ § 297. Personal guaranty of a bank by stockholders and 
directors. — The United States Circuit Court of A])peals for the 
fifth circuit lias lield that a personal guaranty given by stock- 
holders and directors of a bank to canother hank in eoiisidoration 
of “loans, discounts or other advances to be made,’’ for the 
repayment of any indebtedness thus created, imposed a liahilit}' 
on the guarantors when acted on by the guarantee, though no 
notice of acceptance of the guaranty was given, the contract 
showing a personal interest of the guaz*antors in the advances, 
constituting a consideration moving to tlioni.^ 

§ 298. Misrepresentations by a bank as to solvency of a 
customer. — A state hank having loaned large sums of money 
to a manufacturing corporation upon representations made to it 
by a national hank through its cashier as to the good standing, 
etc., of the corporation, which w’-ere not repaid to the hank by 
reason of the iiisolveiiey of the corporation, bronglit its action 
against the national hank to recover damages for what it alleged 

in which securities consisting of two case] liad resulted, either in conse- 
hundred and seventy -iive thousand quonce of a subsequent express con- 
dollars of municipal bonds had been tnict, or in coubcquence of any im- 
loft by one banking firm with another plication from the nature of the trans- 
tor a period of two years and a half, action, in giving the defendant a lien 
during which large transactions on for the antecedent indebtedness of the 
general account took place between [insolvent] bank, it is extremely 
them; various loans wore made to the doubtful whether the transaction could 
former by the latter upon an express be upheld. The cases of Bank 
pledge of the bonds, and the former, at Colby, 31 Wall. 009, and Bank 
the request of the latter, had also ob- Butler, 139 U. B. 33o; s. c., 9 Bup. Ct. 
tained various loans of other bankers Rep. 381, take a view of the statute 
by pledging so many of the bonds as which suggests that no preference can 
was necessary in the particular trans- be obtained by one creditor of a nn- 
action. The conrt found as a fact that tional bank o vex* another, after the 
the bonds wore left with the banking bank has become insolvoiit, whether 
firm originally as collateral for a par- obtained with the consent of or by 
licular loan; that there was no express adversary proceedings against the 
understanding between the two bank- bank and whether the creditor has or 
ing firms that they were to stand as a has not any reason to supi>ose the 
Hccurity for general tnmsactions, and bank to be insolvent at the time.” 
that the loans subsequently made upon 'Doud National Park Bank of 
them were specific loans accompanied New York, (1893) 34 Ped. Rep. S4C 
by an express pledge, and held tliat See Davis 0 . Wells, 104 U. S. 159, for 
these circumstances were inconsistent a review of the precedents in such 
with the existence of a general lien, case and a statement of their doctnne. 
If the sending of the securities [in this 
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were fraudulent misrepresentations as to the standing;, etc., of the 
corporation. Dillereiit defenses were made by the bank to this 
suit. Among others, it eontciidcd that neither the bank itself 
nor its casbier liad power to make such representations as were 
made concerning the standing or credit of the cor 2 >oratioii. Tin* 
United States Circuit Court for the district of Oregon held that 
the national bank was liable for fraudulent repre.Nent{iti<ni.s niado 
by it through its cashier to the other ])ank as to tiie liiianclal 
responsibility of its customer.^ There was a contention in this 
case, the letter eontaiiiing the inibrepixs'-entalions us to tlie credit 
of the corporation seeking hjaus being signed ^simply by tin* 
cashier of the national hank sued, that the juMion n[>ou tlu' re^)!***- 
sentatiou was barred by the Statute of Frauds. The 2 )ru vision in 
the Code of Oreg(>ii, in substance a rcprodiictimt (»f l.ctrd Tkn- 
teruen’s act (0 (too, TV, (dniin 1*1, § 0], was follow*- : No 

evidence is admibsible to charge a person upon repi'eseiitatioii 
to the credit, skill or tdiaracter of a third party unless siieh jvpre- 
scntaliou or a memoraudiini thereof be in writing and (dther ^ub- 
scribed by or in the handwriting of the purty to be ehargiMl/’ 
Under this contention arose the rpiestiou whethi‘r the letter a*^ 
written and signed by the cashier of the national ))auk was the 

^ NoTada JBank of Sun Franrisco i\ ow* iho ibxSriiK* of HU/ut iurm Iiu-a iu> 
Portland NjU. Ptink, (180J1) 5i) Fid. Jii>|ill(*atit)n. (’or|u>ruti«no !ir<‘ Ualtli* 
llf-p. J3a8. Giluebt, (1rcr.it Jud;:?(‘, for Ibr acts of ihrir .s(*rvant.s nv hilt* eii- 
said: “ The defendants eontemrUial .i^jiijed in the liusinevs of thtar <‘inpU>j - 
tiio df‘fcudant hank, wMeli is a na- ment in the same immmr and to tin* 
tional hank, had not the i)ow<*r to as- same extent that individual avf* li*jhh‘ 
same a liability for its own error or under like eiivuinstunees.' Jn Giiuk 
mistake in certify in^? to the nnaiieial r. Graham, 1IH) U. H. fttih, the 
standing of a customer s<»L*kiTig credit court said: ‘An acthai uiiiy he iiitiin 
at another bank. It must be {*ow‘edcil taiued against a I'orporal ion for itsA m:i* 
that it had not the power to assume licious or ni*gligoiil lt>rts however 
such liability ex coutnwtfu but in the foreign they may he to l!ie ohjed of 
ease of a tort committed by the bank its creation, or beyond its granted 
or its ofEicers a different principle is powers. It may be .sued for ahsauit 
applied. In aueh a case it is the ruh* and buttery, for fraud and dtH*t*it, for 
that the corporation is liable for the fahe imprisoniiicnt, for malicious 
negligence or other tort of its agents proswuUion, for nuisance and for 
and servaufs, even when performing libel.'" TIjcHauie doctrine i« applied 
acts that aro vXtra Dim, In the ca.so in the cases of Hailroad C’o, r, l)(»rby, 
of Merchants’ Bankt). State Bank, 10 14Ilow. 468; lUUnnid Co. c. Quigley, 
Wall. 604, the court said: » Corpora- How. 20'^; "Etting Bank, 11 Wheal, 
tions are liable for every wrong of 66; Bisaell r. Ihulroad 22 H, Y, 
which they are guilty, and in such 268. 
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letter of the baDk and the signature the signature of the bank 
within the meaning of tliis statute. The court held that it was,^ 


^ Nevada Bank of 8an Francisco ». 
Portland Nat. Bank, (1893) 59 Fed. 
Kep, 338. Gilbert, Civenit Judge, 
argueMo, said: *‘It is argued that the 
signature of the ctisliier of the defend- 
ant bank, attached to the letters, is not 
the signature of the bank. Tlic Eng- 
lish case of Swift Jewsbury, L, R., 9 
Q. B. 301, decided in 1874, is relied upon 
as gi ring that interpretation 1 o the stat- 
ute. In that case a letter had been writ- 
ten to the manager of a bank, request- 
ing his opinion of the standing of one 
who was seeking credit. The answer 
was signed M. B. Goddard, Manager.’ 
The banking company had no knowl- 
edge that such letter had been written, 
and gave the manager no express au- 
tliority to write the same. The com- 
pany was not a corporation. It was a 
copartnership, with certain privileges 
conferred by statute. It could sue and 
bo sued only in the name of one of its 
public oftlcers, and its members coulrl 
not be made liable in respect to trans- 
actions wit U tlic company until a j udg- 
ment had fir^t been obtained against 
the company through one of its public 
officers. The decision of the Court of 
Queen’s Bench was that the signature 
of Goddard, the manager, Tvas in fact 
and law the signature of the banking 
company; but upon appeal to the 
Court of Exchequer, Lord Coleridge 
%vas of the opinion that the signature 
to the document upon which the bank 
was sought to be held liable was not 
signed by the party to be charged, and 
did not come within the terms of the 
statute. Instead of basing the decis- 
ion upon that view of the law, how- 
ever, he held that the decision of the 
Queen’s Bench should be reversed upon 
the ground that \tpon the language of 
the correspondence there was no inten- 
tion to consult the bank, but rather 
the manager thereof; and that the rep- 
resentation was made by Goddard him- 


self of matters as to which he was 
pledging his personal knowledge only. 
Upon this groiind the decision was 
concurred in by the remainder of tin* 
court. No American cubo is found 
which covers the point in question, hut 
the tendency of the decisions in the 
states in which Lord Tenterdbn’s act 
has been adopted has been to modify 
the protection which the statute affords 
to fraud by enforcing a strict construc- 
tion of its provij^ions. Bush i?. 
Sju-ague, 51 Mieh. 4\; a. c., 10 N. W. 
Rep. ilodgin r, Bryant, 114 lud. 
401: .s. u., ION. E. Rep. 815. 

A corporation can sign instruments in 
writing only b}?- an olHei'r or officers 
empo-wered so to do. In the usual 
course of the corporation’s buMness 
the act of signing is not the act of an 
agent but the act of the corporation 
itself. While formal documents are 
usually signed by the president and 
secretary, and further authenticated 
hy the corporate seal, the corpora- 
tion may, nevertheless, empower any 
officer to execute deeds or oiher 
instruments in writing. In hank- 
ing corporations, most instruments in 
writing issued or indorsed by the bank 
are signed by the cashier. The letters 
of the bank, in its usual correspoud- 
donce about business are often, if not 
geneiully, signed by him. In Morse 
on Banks and Banking (§ 163) it 
is said that it is the special duty of the 
cashier to conduct the coiTcspondencc 
of the bank. The name of the defend- 
ant bank stands at the head of both 
letters referred to in the complaint, 
and both are signed by the cashier, and 
his official title is appended. The ques- 
tiou is not free from doubt, but I am 
inclined to the view that in a document 
of this kind, written under the circum- 
stances detailed in the complaint, the 
signature of the cashier is the {signa- 
ture of the bank.” 
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§ 299. Directors— their powers and 
duty. 

300. «Turisdictioii of state courts in 

cases of directors of national 
banks violating their duty. 

301. Jurisdiction of couits of 

equity in such cases. 

303. Statutory liability of dircet- 
oi'S of national banks — 
actions to cuft nee it — rules. 

803. Prcrtidont— his power and 

duty. 

804. President’s acts bm<ling on 

bank — illustrations. 

305. President’s acts not binding 
on bank — illustrations. 

300, When a bank is not chsirge- 
ablc with constructive 
notice and knowledge of its 
president. 

807. Cashier— his power and duty. 


g 308. Cashier’s liability for his acts. 
300. Knowledge of its cashier not 
impulsiblc to bank — illus- 
trations, 

310. liiiles as to ratiliealion of a 

cashir*r'.s act hy the bank. 

311, Act of cashier hindiiig on 

bank. 

313. Promise hy cashier to pay 
(Imft <d' a ca.sf<nn('i* to be 
drawn at ti future day — 
not iaudiin; on the iKink. 

313. Estoppel of a laink to deny 

the validity of \\n act of lU 
t*ashier in drawing draftH 
on its correspondent and 
fraudulent ly indorsing 
them. 

314, Tel ler and boakkeepf*!' — t heir 

powers and dulie.s. 


§ 299. Directors — their powers and duty. — Uiroctors of a 
bank may autborizo one of tlicir nmiiljer to assign any 
belonging to the corporation.^ The diretdors of a bunk have 
authority to settle with its eashier, where liis accounts exhilut a 
deficiency in the ftinds; and, if tlie dircitiiors ]>o guilty <t{ frainln- 
lent conduct iu the settlement made with him, the stdlbnucut 
would still he yalid, where the eashicr is not shown also to hc% 
guilty of fraud.® But if tlio cashier bo guilty of fraud in con- 
nection with the settlement, the bank will not be concluded hy 
Directors of a bank have no authority to allow ovurdrufts.^ 
The giving of compensation to a director by tlie boFinl of direct- 

^Northampton Bank d, Pepoon, of the directors of a Iniiik, hoc Harper 
(1874)11 Mass. 288. c. Calhoun, 7 How. (Mm,) 203; Htiite 

*Pranlifort Bank Johnson, 24 v, Commowiiil Bank of Manchester, 
Me, 490, 6 Smedes & Marsh. CMiss.) 218} Com- 

* l^id, merdal Bank of Manchester e. Bonner, 

* Market Street Bank «. Stumpo, 18 Smedes & Marsh. (Miss.) 649. 

(1876) 2 Mo. App. 645. As to powers 
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ors of a bank for extra services, tliongh nnlawfiil, will not expose 
the directors to liability if done in good faith and with the i)urest 
intention to benefit the bant.^ A director of a bank receiving 
his compensation provided by law as a director cannot contract 
with the board of directors while he coutiuncs a inciuber for coni- 
pensation for extra services.® But a board of directors of a bank 
may compensate a member of the hoard for services rendered to 
the bank prior to Jiis membership.® AVliero a director of a bank 
has received money by order of its boai-d of directors, which is 
unauthorized by law, it may be recovered by the bank as so 
much received to its nse.^ A bank will be afiected with the 
knowledge of one of its directors, who acts for it in dibcouutiug a 
note, that the note was procured l)y fraud.^ Where the director 
having knowledge of the character of negoliable paper dis- 
counted by a bank simply recommends its discount, the bank will 
not bo charged with his knowledge if tlie director does not con- 
trol its discretion or discount the paper himself as an officer or 
agent of the bank.® The directors of banks are bound to con- 
stant activity and thorough acquaintance with the daily course of 
affairs and dealings of the institution. They arc bound, in the 
absence, illness or negligence of the cashier, to perforin any dut}*^ 
which belongs to him, and it is their duty to see that the duty is 
performed. They arc hound in law to know the securities of the 
bank, its bills payable and bills receivable, maturity of its paper 

^ Goflbold r. Brancli Bank at ^lobilc, ® Security Bank Cushman, (1877) 
11 Ala. 191. 131 Mass. 490. Tinder wlint circum- 

® Branch Bank at Mobile ColUns, stances a bank would not be affected 
(1845) 7 Ala. 95; Biunch Bank at Mo- by the knowledge of one of its direct- 
bile «?. Scott, (1845) 7 Ala. 107. An or- ors in discounting a note, see Wasli- 
der of a board of directors allowing ington Bank i\ Lewis, (1889) S3 Pick, 
a compensation of ^1,000 cash to the (Mxss.) 34. When notice to a director 
members of the* board constituting the of facts affecting paper offered for dis- 
real estate committee, has been held to count is notice to the bank, see Clerks* 
b<* illegal and void in Branch Bank Savings Bank ®. Thomas, (187(3) 2 Mo. 
at Mobile r. Collins, (1845) 7 Ala. App. 867. As to a notice to a bank 
93; Branch Bank at Mobile Scott, director, or knowledge obtained by 
(1845) 7 Ala. 107. him while not engaged either officially 

2 Branch Bank at Mobile Collins, or as an agent or attorney in the bnai- 
(1845) 7 Ala. 96; Branch Bank at Mo- ness of the bank, being inoperative as 
bile Scott, (1846) 7 Ala, 107. a notice to the bank, see FiUrfield Sav- 

* Branch Bank at Mobile ». 'Collins, ings Bank «, Chase, 73 Me. 339. • 
(1845) 7 Ala. 95; Branch Bank at Mo- « Shaw Clark, 49 Mich. 884. 
bile®. Scott. (1846) 7 Ala. 107. 
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and who are the parties. And, in the ahsenoo of the eaJiici, 
they are bound to duo diligence in porlecting the lial>ility of all 
indorsers upon the paper of the bank.^ The doctrine, that the 
directors of a ])ank are conclusively piu-^nined to know the finan- 
cial condition of the bank, its general bu'^iness and ith re(‘(*ipts 
and cYpciKlitiire-s as shown by its regular books, for tin* protec- 
tion of tliird parties dealing witli the bank and of tlie bank 
against the prejudicial action of any directed*, and (*annot be 
invoked to uphold a wrong appropriathm of in<uio\s by the cashier 
or other officer, which appropriation may be made and also 
entered upon the books of the bank witliout tlie u(-turii knowl- 
edge of the directors.'^ The sacrifice of tlie cor])oiMte proptu’ty 
by officers of a bank for the purpose (d’ jMKsing a fufsi^ in its 
affairs, can only be justified wdieu tlie ()l)ji‘ci is io ju'oiot*! tlus 
rights of the creditors and do o((Uiil justice to all the stock] lolders 
of tlio corporation. The act musi not l>e for tlic evclusivi* iituie- 
fit of a particular individual, especially if if be one tt> wliiuu tlu* 
management of the funds of the Iniiik lias jjetui intrusted.'* 
Where the ohligatioiiR for loans held liy a bank against ith tlirt»ct 
ors exceeded the limit proscribed by law, and the eiisbicr to 
reduce them procur(4 notes to be made* and imlorhod for his 
accommodation, and ha<l them substituted and absi>hittdy 
exchanged for notes indorsed by a director and discoiintiMl by the 
bank for his accommodation, the Supreme f^ourt of New York 
held that the transaction, being in goo<l faith ami not a mere shift 
to present a temporary appearance of soundness, w,is h'gul and tho 
new notes valid.^ Directors of a bank under TVIaine htatut<*s 
are liable to a creditor of the bank sulfcring (*ertain loshOh grow- 
ing out of tho oflicial mihinanageinent of the dire('tors. These 
directors arc personally responsible for the official mismunag(‘- 
ment only whicli may have occurred during the year for \v]ii<*h 
they were to have heou chosen mid during whicli they have acted. 

^LaneiJ Bank of West Tennessee, the bank, see United Socicly of Hhak- 
9 Heiak. (Tenn.) 419; Moses r. Ocoeo ers o. Underwood, (1H7J5) 9 Bush (Ky.), 
Bank, 1 Lea (Tenn.), 398. 010. 

« First National Bank Drake, Gillet r. Moody, 3 K. V. 479. 

(1888) 20 Kans. 811. As lo the dili- ^ Sencea (’minty Bank v, Koass» 
gence required of directors of a bank (1848) 0 Denio, 839. As to loans of 
in acquiring knowledge of its busiuohs, bank funds lo direelorB, sco Bank 
and what negligence would render Oommihslouera r. Bank of Buffalo, 
them liable for special deposits lost by (1837) 0 Paige Oh. 497. 



OFB'ICEE& {)F BANKS. 


551 


^ 299 ] 

1 hey are personally answerable for ordinary neglect in their offi- 
cial business. But one board of directois cannot be made to 
answer for renewalb of worthless pajxu’ discounted by a previoub 
board.^ In a rather recent case, an action by hill of the rceeiver 
of a national bank against its former direcdorb and ihc represent- 
atives of biicli as were deceased, framed n 2 )on the theory of a 
breach by the defendaiitb as directors tlieir common-law 
duties as trustccb of a financial corj)nration and of hroaelies of 
special restrictions and obligations of the National Banking Act,” 
the questions of the management of the buhine^is of biich institu- 
tion and the liability of itb directors have been fully considered 
ill the main opinion by the majority of the Supreme Court of the 
United Statc*^, and tlie dissenting opinion of the minority. It 
appeared that the provisions of the by-laws were not observed, 
and that the inanagemont of the bank wh.s left almost entirely to 
the ofiicers. No exchange emnmittee nor examination committee 
was appointed, and the meetings of the board were infrequent 
and perfunctory. For years jirior to the failure, foui*teen at least, 
the bufainess of the hank had been coudneted by the president. 
Fuller, Oh. J., speaking for the majority, said : It is not con- 
tended that the defendants knowingly violated, or permitted the 
violation of, any of the provisions of the Banking Act, or that 
they were guilty of any dishonesty in a<hninisiering the affairs of 
the bank, but it is charged that they did not diligently perform 
duties devolved upon them by the act. Our attention has not 
been called, however, to any duty ejiecifically imposed upon the 
directors as individuals by the terms of the act, although if any 
director participated in or assented to any violation of the law by 
the board he would be individually liable. The corporation after 
the amendment of 1874 liad power to carry on its business 
through its ofiieers. And although no formal rosohition author- 
ized the president to transact the business, yet, in view of the 
practice of fourieen years or more, we think it must he held that 
he was duly authorized to do so. It does not follow that the 

^ Bank Mutual Redemption r Hill, bank to b(‘ damaged by wrongful acts 
56 Me 385. That directors of a bank, ot its president, see Binith o Ruthhun, 
after its insolvency, have no rights in 2S llun, 150. As to liability of direct - 
equity to si'ciiro any advanUige to ois of a bank to depositors for their 
themselves, see Roan v Winn, (1887) gross negligence and mismanagement, 
93 Mo 503 Astoliahility of directors see Adams ». Manning, 10 W. N. 0. 
of a hank who may have allowed a (Pa.) 449. 
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executive officer should have been left to control tlio buniuess of 
the bank absolutely and without snpervhion, or tliat the statute 
furnishes a justification for the pursuit of that eoiirbC. Its lan- 
guage does enable individual directors to say that they were 
guilty of no violation of a duty directly devolved upon tliein. 
’Whetlier tliey were responsiWe for any ncglo<*t of the hoard as 
such, or in failing to obtain proper action on its j)art is another 
question. Indeed, it is frankly stated hy counsel tliat * although 
special provisions of the statute arc quoted and relied upon, these 
do not create the cause of action, hut merely furnish the standard 
of duty and the evidence of wrong-doing,’ au<l section Silfi of 
Morawet ;2 on Oorporations is cited, which is to the effect that 
Hho li ability of directors for damages caused hy acts expressly 
prohibited hy the company’s charter or act of incorporation is not 
created by force of the statutory prohibition. The |Kn‘forniance 
of acts which are illegal or prohibited hy law may subject the 
corporation to a forfeiture of its franchises, and the directors to 
criminal lialulity, but this would not render them civilly liable 
for damages. The liability of directors to tlic (*orporatiun for 
<lainages caused by unauthorized acts rests upon tlu* (‘omnum-law 
rule which renders every agent liable who violator his authority 
to the damage of his principal. A statutory proldhitlou is 
material under these circumstances mertdy as iudicating an 
express restriction placed upon the powers d<dt*gated to the 
dhcetors when tlie corporation was formed.’ It is perliaps unneces- 
sary to attempt detiiio with preeisiou the degree of caro and 
prudence which directors must exercise In the performance of 
their duties. The degree of care required depends U])on the sul)- 
ject to which it is to be applied, and each eahO bus ti) l>o deter- 
mined ill view of all the circumstances. They are not insurers 
of the fidelity of the agents whom they have appointed, who arc 
not their agents, but tlie agents of the corporation, and tlioy can- 
not be held responsible for losses resulting from the wrongful 
acts or omissions of other directors or agents, unless the loss is a 
consequence of their own neglect of duty, either for failure to 
supervise the business with attention or in neglecting to use 
proper care in the appointment of agents. TVCorawotz, § 551 H 
and eases* Bank directors are often styled trustees, but not 
in any tecihnioal. sense. The relation between the corporation 
and them is rather that of principal and agents certainly so far as 
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crodilorh arc conoernod, between wlionx and ilie corporation tlie 
relation is that of contract and not of trust. But, undoubtedly^ 
under circumstanccSj they may be treated as occupying the 
position of tnibtces to cestui ij[ue After referring to the 

<»ascs cited below,^ the majority of the court applied, through 
tlio cliief jiibticc, these principles to the particular acts of par- 
ticular ones of the directors charged in the hill with neglect and 
relieved them from liability as charged.^ "Four of the justices, 
liowevcr, dissented as to the acts of several of the directors.*^ 


* Percy Millaudon, 8 Mart, (K. 
S.) (La.) 68; Speriug’s Appeul, 71 JPa. 
8t. 11; Citizens’ Building Aswiatiou 
r, Coriell. 81 N, J. E(p 888; Hodges a 
N ow England 8crcw Co., t K. I. 812; 
Wakeinan o. Bailey, 51 N. Y. 37. 

Briggs Spaulding, (1891)141 U. 
S 182, 

Ibid. Mr. Justice TLs.iu.an, speak- 
ing for himself and Uray, Bbewku 
and Brown, JJ., in the dissenting 
opinion, presented their conclusions in 
these woids : “Wo are of (►xiiiiion that 
when the act of ^’ 0 ^gr(^s.s declared that 
the airairs of a national banking associ- 
ation shall be ‘managed’ by its direct- 
ors, and that the directors should take 
an oath to * diligently and honestly ad- 
niinistcT’ them, it was not intended 
tliat th(*y should abdicate their func- 
tions and leave its manageiTumt and the 
administration of its affairs entirely to 
executive olficers. True, the bank 
may act by ‘duly authorized oflicors or 
agents,’ in respect to matters of cur- 
rent business and detail that may be 
properly intrusted to them by the di- 
rectors. Bui, certainly, congress never 
<'ontcmplated that the duty of direct- 
f>rs to manage and to administer the 
affairs of a national bunk should be in 
abeyance altogether during any period 
that particuhir ofllccrs and ugemts of 
the association are authorized or per- 
mitted by the directors to have full 
liontrol of its affairs. If the directors 
of a national bank choose to invest its 
officers or agents with such control, 

TO 


what the latter do may bind the bank 
as between it and those dealing with 
such officers and agents. But t he duty 
remains, as between the directors and 
those who arc interested iu the bank, 
to exercise proper diligence and super- 
vision iu respect to what may be done 
by its otlb'crs and agents. As to lliti 
degree of diligonce and the extent of 
supervision to be exercis(»d by direct- 
ors, there can be no room for d(»ubt, 
under the authorities. It is such dili- 
gence and supervision as the situation 
and 1 he nature of the busiuoss requirtvs. 
Their duty is to watch over and guard 
the interests committed to them. I n fi - 
delity to their oaths and to the obliga- 
tions they assume, they must do all 
that reasonably prudent and careful 
men ought to do for the protection of 
the mtere*.ls of others intrusted to 
their charge.” The jUbtico, iu sup- 
port of the conclusions of the mi- 
nority, quoted largely from many of 
the following cases, and cited the oth- 
ers: Martin v. Wehb, 110 U. S. 7; 
Cutting r. Marlor, 78 N. Y. 454; Pres- 
ton-?’. Prather, 137 XL 8. 604; Hun ?». 
Cary, 83 N. Y. 65; Ackennun v, Hal- 
sey, 87 N. J. Eep 856; Halsey v. Ack- 
erman, 88 N. J. Eq. 501; United Soci- 
ety of Shakers ?\ Underwood, 9 Bush 
(Ey.), 609; Horn Silver Oo. v. Ryan, 43 
Minn, 196; United States Means, 43 
Fed. Rep. 599; Delano Case, 131 
111. 247; Percy Millaudon, 3 La, 
568; Marshall r. F. «fc M. Savings 
Bank of Alexandria, etc., 86 Va. 676; 
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§ 300. Jurisdiction of state courts in cases of directors of 
national banks violating their duty.— Tliis being a case 
against tlie directors of a national I)ank wliicli, being insolvent 
and in tbe bands of tlie receiver, defendant bej’e, tlie deninrrer 
to tbe bill clialleiiged tlic jurisdiction of tlie state court. To this 
it was said : The right of action is not, in our opinion, derived 
from tbe act of congress, but dopendh upon general principles of 
equity, bnt in any aspect of tbe ca&e, the state courts liave con- 
current jurisdiction, unless exclusive jurisdiction lias been con- 
ferred upon tlie United States courih.^ Tbe jurisdiction of the 
state courts over actions against national banks is expressly recog- 
nized by tbe act, and sneb jurisdiction has been repeatedly exer- 
cised in actions by receivers to collect claims due to Midi banks. 
There can be no reason why civil atfioiis brought liystoidriioldcrs 
in place of tbe receiver, to (Miforce claims against ddiiupicnt 
directors or officers, should staiul upon any different footing. 
The only cases in which exclusive jurhdictioiiisconferriMl, by the 
Banking Act, upon tbe courts of tbe United Rtatos, so far as wc 
can find, are proceedings to enforce the forfeiture of tbe fran- 
chises of banking associations for violations of the act f? 
and proceedings to enjoin tbe comptroller of the (*nrren<*y from 
winding up the corporation, through a receiver. Tlujrc is noth- 
ing in tlio act which withdraws from the jurisdiction of tlic state 
courts civil actions to enforce rights of individuals against natioiuil 
banks or their officers.® Oriiniual prosecutions for offenses cre- 
ated by the act stand upon a different footing. Exclusive juris- 
diction in such co&os is vested in the (breuit and District Uourt-^ 
of the United States by the dudiciary Act of Ah to par- 

ties, it was also said : Tbe bank was a proper and oven neeiiHsary 
party defendant. Eobinsou Smith, Paige, 222. It con- 
tinued to be a corporation, notwithstanding the appointment of a 
receiver, and tbe receiver may bring action in its name, Pab- 
quioque T3k, v. Bethel Bk., 30 Conn. 825 ; Ivennody v, G-ibson, b 

Building Fund Trustees 11 . Bosseiux, TTcwberne, Hi N. Y. HHo; National 
3 Fed. Rep. 817 ; Charitable Corpom- Bank of Gloversville r, Wdls, 70 N, 
lion Sutton, S Atk. 400 ; Land Y, 498; alflrmod in the Supreme Court 
Credit Co. of Ireland 0 . Lord Fermoy, of tlie United States, January, 1882. 
L, R., 5 Oh. 763 j Williams v. McKay, ® Citing Oookt* Stale Niii. Bank of 
40 N*. J. Bq. 189, Boston, IT. Y. 96; Bletz r, Colum- 

* Citing Claflia v. Houseman, 93 U, bia Nat. Bank. 87 Pa, St. 87, 

9. 180; Robinson National Bank of 
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‘Wall. 50G; G-rcen tJ, Walldll Nai. Bk., 7 Him, 63; City of Lc.v 
ingtoii y. Butler, l-i "Wall. 283; Bank v, Kennedy, 17 Wall. 10. 
The receiver was also a necessary parly, as it was through hiiii 
that the amount which might be adjudged against the directors 
was to be collected and paid over. The presence of both of 
these parties was necessary to a linal determination of the 
controversy,” ^ 


§ 301* Jurisdiction of courts of equity in such cases. — 

The New York Court of Appeals has sustained the jurisdiction 
of courts of equity of suits to enforce the liability of directors 
of corporal ions growing out of a violation of their duties in 
allowing or promoting the waste of corporate funds, for instance. 
Upon this subject Rapaleo, for the court, said : The liability 
of directors of corporations for violations of their duty or 
breaches of the trust committed to them, and the jurisdiction of 
courts of equity to afford redress to the cor 2 )oration, and in 
proper cases to its shareholders, for such wrongs exist indei>end- 
ently of any statute. By the Revised Statutes of New York (2 
R. S. 462) it is declared that the chancellor has jurisdiction over 
directors, managei’S and other trustees, and officers of corpora- 
tions, and to compel them to account for their official conduct in 
the management and disposition of the funds and property com- 
mitted to their charge, and to compel payment by them to the 
corporation whom they represent, of all sums of money, and the 
value of all property which they may have acquired to them- 
selves or transferred to others, or may have lost or wasted by any 
violation of their duties as such trustees. These enactments are, 
however, anerely declaratory of a jurisdiction long previously 
conceded to exist, both in this state and in England, and to them 
were added by further provisions of the Revised Statutes certain 
visitorial powez*s not before exercised by the Court of Chancery 
(except in cases of charitable bodies), viz., to restrain corpora- 
tions from exceeding their corporate powers. This latter juris- 
diction was that which the Court of Chancery disclaimed in the 
well-known case of The Attorney-General v. The Utica Ins. C\)., 
2 Johns. Oh, 389, with reference to which case the provisions 
of the Revised Statutes just referred to were framed. But, in 
that very ease, jurisdiction in rases like the present was conceded 

1 Briukerhoif v. Boslwick, (1883) 88 N. Y. 52, 60, 61. 
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to be inherent in the conrt, and in Eohinson u Smith, 3 Paige, 
222, 233, the power is declared to exist independently of tho 
provisions of th6 Eevised Statutes, so fai- as the individual riglits 
of stocklioldera are concerned, to call directors to account and 
make satisfaction for Icjssos occasioned by breaches of their trust. 
Tliis jurisdiction has been continually exercised in England and 
in this country, and is not of statutory origin. Angcll & Ames 
on Ooq). § 312, and eafces cited.” '■ 


^ BrinkcrliofC », Boatwick, (1882) 
88 N. Y, 52, 58, 59. fcJee, aho, 
Brinokerbofl! v, Bostwick, (1885) 99 1)1 , 
Y. 185 As to how suoh actions may 
he hrouaht, it was said in Brinkcr- 
hoff 0 . Bostwick. 88 N. Y. 52 ; ^’hc 
action to recover such losses, as hciorc 
observed, should in general bo 
brought in the name of the corpoia- 
tion, but, if it refuses to prosecute, the 
^stockholders, wlio are the real parties 
ill interest, will he permitted to sue in 
their own names, making the corpora- 
tion a defendant. Greaves d. Gouge, 
<59 N. Y. 154. And that course of 
proceeding is aho allowed if it ap- 
pears that the corporation is still under 
the control of those who must he 
made the defendants in the suit. Bco 
Butts -Wood, B7 K. Y, 317; Hobin- 
son V. Smith, 8 Paige, 322. In such 
eases a demand upon the corporation 
to bring the suit would be manifestly 
futile and unnecessary, A suit prose- 
cuted under the direction and control 
of the very parties against whom the 
misconduct is alleged, and a recovery 
is sought, would scarcely aiford to 
the shareholders the remedy to which 
they are entitled, and the fact that the 
delinquent parties aro still in control 
of the corporation is of itself su:ffleient 
to entitle the shareholders to sue in 
their own names. Hodges «. New 
England Screw Co., 1 B, I, 313; 
Heath Erie Railway Co., 8 Blatchf, 
847^ If they could not be permitted 
iiLsuch cases to assert their own rights 
in a court of equity, the directors so 


long as they remained in office could 
SCI them at defiaucc. In the present 
case the <’orporatit>a cannot sue, be- 
cause all its rights of action ha\e hceu 
trausfcrri‘d by operation of Itivv to th<* 
receiver. lie certainly is not a imopcr 
person to W'hom to intrust the conduct 
of tho action, even did he cousemt to 
in^^tituteit, or should the comptroller 
of the curi'oncy direct him so to do, 
for he is one of the parties charged 
with misconduct and against whom a 
remedy ia sought. It iK^ccssurily fol- 
lows that the aiiarchohhu’s must be 
pennittoii to sue in their own names, 
or the wrongs complained of must go 
without redress, and suhstanlial 
rights be sacrificed to a mere matter 
of form. The shareholders are the 
parties whose interests are Involved in 
the proceeding. If condu<‘te(l in tho 
name of the corporation or the re- 
ceiver, it would be as their representa- 
tive and lor their benefit; and wheJi, 
as in this case, sufficient reasons are 
shown why it cannot be eirectually 
prosecuted in that form, the right of 
the shareholders to sue in their own 
names is sanctioned by principle and 
precedent. Where the sharehold(*rs 
are numerous, the suit may he brought 
by one or more in behalf of all.” 
Butts «). Wood, 37 N. Y. 317; Kobin- 
son Smith, 8 Paige, 333; Hlchens v, 
Congreve, 4 Russ. 663; Heath «>. Erie 
Bailway Co., 8 Blatchf, 347. More 
than sixty years ago Chancellor 
WAnwOBTU, of the Court of Chancery 
of New York, referring to the allega- 
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§ 302 . Statutory liability of directors of national banks — 
actions to enforce it — rules, — Tlio pcjm>nal liability uf direct- 
ors of a national bank for violation of the Revised Statures of 
tlio United States, section 5204, by declaring dividcaids in 
excess of not profits, and of section 5200 for loaning to 
separate persons, firms or corporations ainomits exceeding 
one-tonlb of the capital stock, cannot he enforced in an 
action at law,^ Under the Revised Statutes of the United 
States, section 5280, j)roviding that, if the directors of a 
national bank shall violate any of the provisions of tlio title 
relating to the organizniion and management of hanks, the 
franchises of tlie hank shall be forfeited, sneli violation, liuw- 
ever, to bo doterinined by a proper court of tlie United States in 

lioas of the hill before him said t “ If negligently permitting various persons 
[they] arc true, iheio is no doubt that and corporations who wore insolv(»iit 
the directors of this compsmy were and irr(‘ sponsible to overdraw their 
guilty of a most palpable violation of accounts to a large amount without 
thoir duty, in engaging in this security, and negligently permitting 
gambling spccuktion in stocks, which the money of the bank to be loaned to 
was wholly unauthorized by their irresponsible persons and corporations, 
charter, and which, the bill alleges, without adequate security, whereby 
was carried on to subserve their own said money was lost; with employing 
individual interests and purposes. I a cashier who was dishonest, unfalth- 
havc no hesitation in declaring it as ful and incompetent, all of which was 
the law of this state that the directors known to them; with neglecting to 
of a moneyed or other joint-stock cor- take and keep good and sufficient 
poration, who willfully abuse their security for tlie performance of the 
trust or misapply the funds of the duties of .said cashier and of the 
company, by which a loss is sustained, president and other officers of the 
arc personally liable as trustees to bank; and that they so negligently 
make good their loss. And they are and carelessly conducted its affairs 
equally liable, if they suffer the cor- that its entire capital, surplus, prop- 
porate funds or property to be lost or erty and effects were lost and the 
wasted by gross negligence and in- stock rendered worthless, and the 
attention to the duties of their trust.” stockholders were rendered liable for 
Kobinson «. Smith, (1832) 3 Paige Ch. a large sum of money on account of 
222, 232. Adopting and approving the unpaid debts of the bank, stated a 
this rule declared by Chancellor Wal- cause of action upon the personal 
wouTH, the Court of Appeals lias liability of directors, 
since held that a complaint charging ^ Welles n. Graves, (1890) 41 Ped. 
the directors of a national bank with Kcp. 459, in accordance with the doc- 
neglecting to perform their official trine laid down in llornor o, limning, 
duties as such directors, and negli- 93 U. S. 228. See Stone v. Chisolm, 
gently permitting the money, prop- 113 XJ. S. 302; s, o., 5 Sup. Ct. Bep. 
erty and effects of the bank to be 497. 
stolen^ wasted and squandered; with 
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a suit tlierefor bj the comptroller, and tliat in eases of such vio- 
lation every* director particii^ting therein shall be personally lia- 
ble for all damages -which the bank, its shareholders, or any other 
person shall have sustained in cousetpience thereof, the comp- 
troller cannot authorize the receiver of any such bank to bring suit 
under section 52JU to enforce such personal liability until it has 
been adjudged by a proper court tliat such acts ]iav(* been done 
as aiitliorized a forfeiture of the chaii;er.^ Directors of a 
national bank have been lield personally liable us provided by 
section 5289 of tlio Hevised Statutes of the United States for 
damages sustained in consequence of execs&ivo loans whez*c they 
had asseiited to a loan in excess of the limit prcserilied by section 
5200 of the Eevised Statutes of the United States, and snbse- 
rjuently retired paper representing a part of this loan liy charg- 
ing it against an illegal <lividond, declared whoa the had paiier 
reckoned to make up an apparent surplus more lhaii exceeded 
the capital stock, which transaction was invalid, llio. liability 
being fixed at the aniouiit of the jmper thus retired.^ A.ii action 
under the act of congress imposing a legal liability on the 
directors of a national bank for certain things which they do 
which shall result in an injury to the Imnk, its stockholders or 
creditoi's, and making them liable for the amount of the dain- 
Hges, survives against the estate of a director, the statute being a 
remedial and not a penal statute.® It is no defense to an action 
by the receiver of a bank against a director’s estate, such bank 
director having made a wiwigful loan of money from which loss 
occurred, that the insolvency of the ])crson to whom the loan was 
made was not discovered until after the death of the director and 
the appointment of the receiver,^ Directors of an insolvent 
national bank which has been placed in the hands of a receiver 
are not amenable to a suit by a stockholder in the bank to make 
them personally liable for the mismanagement of the bank, such 
right of action being in the receiver and not in the individual 
stockholder.® The receivers of a railroad company in Texas had 

^Welles Graves, (1890) 41 Fed. ^Ibid. 

Rep. 469. See Kennedy ?>. Oibson, 8 ®Howet). Barney, (1891) 46 Fed. Rep. 
'W'all, 498. 688. In National Exchange Bank of 

® Witters Sowles, (1890) 48 Fed. Baltimore «>. Peters, (1890) 44 Fed. 

406. Rep. 18, Huohes, Circuit Judge, re- 

« Stephens t?.Overstolz, (1890) 48 Fed. f erring first to the statutes, discussed 
Bep. 466. * this question elaborately as follows: 
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under tlie orders of the federal court appointing them deposited 
largo amounts of nionej in a bank in tliat state. This hank 
l)G(*amo insolvent and its affairs Avore in the liauds of a receiver 
a])pointed hy a state court. The halnnce of funds due receivers 
on their deposit account not being 2)aid on donianrl, they peti- 
tioned the court appointing them, alleging a conspiracy on the 
part of several officers of that bank to misappropriate the funds, 


“ Tliiis Uic btjitulo law miikcs direi-tors 
of a national bank liable in daim^es 
for violatioiiR of th(*ir fluty, or noajli- 
.£?once or malfeasance as directors, and 
prescrib(»s bow they shall be subjected 
to liability. liable in damu^t'S, 

they arc amenable to suit for damages 
in a jury proeeeilin.ir, and not, 1 inler, 
to suit in any other form, whelher at 
law or in o{iuily. But ev(*n il the\ 
w«‘re amenable to liability in a pro- 
ceeding nor sounding in damages, then, 
the' damages n^coverablo lx ing nil assist 
of tliG bank, the statute law empower-s 
and requires the reeeiier of the in- 
jured bank, under the direction of the 
ciimptroller, and him alone, to sue Ihi^ 
chiiiu. Excciit the receiver, the stat 
uto law noAvhere authorizes suit to be 
brought by any person not in privity 
against directors of national banks 
The bill of complaint under consid- 
eration hiis, therefore, no sanction in 
respect to its parly plaintiff from th<* 
statute law of the land. Does it pre- 
sent a case in which equity, in the ex- 
ercise of a high prerogative to which 
It feels at liberty aoiiietimes to resort, 
will relievo against the rule of privily, 
and entertain this suit, though brought 
by a plaintiff otherwise incompetent 
to sue? Certainly the bill contains 
nothing on its faee to require or to 
justify such a recourse. Exceptional 
authority to aiie is given only in tUf^ 
rare <*nses in which lh(»se legally com- 
petent to sue wrongfully refuse to do 
so. When such a case is presented, 
equity will sometimes authorize and 
direct suit to be brought by some 
other plaintiff whom it may approve. 


A't bet ore said, wliatevcr is claimed in 
the suit at bar would be an asset in 1 he 
hands of the I’oceivcr if recovered, and 
the statute laxv imposes upon him the 
duty of suing for il, under the coinp- 
trolh'r’fi direction. But tliib hill con- 
luins mi allegatioii cither that com- 
plnimint <*aUcd upon the comptroller 
to direct the receiver to sue, and he 
refused, f)r that the rceidver liimsclf 
was called u])on and n*fuse(l. Cbu- 
t’dning no such alleeiation, the bill 
miikos no ease for a suit by a person 
otlici than the rccxdvi'r. Kor would it 
follow, even if siudi an application 
had be(*n made and rcluscd, and the 
fact bad been only alleged in the bill, 
that this suit could be maiutained, for 
ill cases xvlicre dir(H«tors of national 
banks have violat(d or negligently 
permitted the violation of the laws 
regulating tliose banks, the statute 
law seems to re(|uii*e that tlie question 
of violation .shall be judicially deior- 
niined in » proper court of the United 
States, in a suit instituted in hi-i own 
name by tbe comptroller for that 
specifie purpose, before the liability 
can attach to the directors; and, there- 
fons it Avould scorn that directors can- 
not be pursued in<Uvidually for such 
violation until after such an adjudica- 
tion thus obtained. So that if the re- 
ceiver and the comptroller, though 
called upon to sue the defendants in 
this suit, had refused to do so, even 
the allegation of such application and 
refusal would have been insufficient 
ground of authority tor bringing this 
suit. I am of the opinion that the 
X^rovisions of the JSfational Banking 
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the making of securities to themselves for alleged personal debth 
against the bant and the appointment of a recieiver, and aske<l 
that these officers of the bank be punished ns in contempt of the 
court. The rule for contempt was discharged, but an order was 
laid u2)Ou tlie receivers to institute such jjroceedings as iniglit be 
necessary to make the respondents individually and collectively 
liable for all the funds wrongfully obtained from and withheld 
from the receivcis.^ 

Act enter as part into the contra(‘ts ol moneys deposited by the reci'ivm 


creditors with the national hanks, anti 
that those provisions which deftnc the 
litthility of directors, and prescrihe the 
proceedings to he taken against them, 
when guilty of \iolations of the act, 
arc exclusive ol’ other liability and 
other proceedings; and that it is not 
within the prerogative of equity to 
authoriiKC a disregard of the provisions 
of the National Banking Act, dciiniug 
such liability and prescribing such 
proceedings.’^ Bee, on this point, 
Smith p. Hurd, 12 Met. 3T1; Craig c. 
Uregg, ys Pa. St, 19; Allen p. Curtis, 

26 Conn, 455; Evans d, Bramh)n, 53 
’Fex. 56, As to the circninstanocs 
under wliich a stockliolder may bring 
such actions, see Robinson v. Smith, 3 
Paige, 222; BrinkerUoff Bostwick, 
68 N. Y. 62; Smith t\ Poor, 40 Mo, 
415; Carter Glass Co., 85 Ind, 160. 
As to the avails of sxich litigation by 
stockholder going to the corporation 
and being a part of its moans, see 
Dewing Perdicarics, 90 TJ. S. 193, 
197, 198. 

* Southern Development Co. ». Hous- 
ton «& Texas Central Ry. Oo., (1886) 

27 Fed. Rep. 844. Pabdee, 5., said; 
“ Counsel for the receivers contend 
that the effect of the order of court 
designating the bank as one of the 
depositories of the receivers, and the 
acceptance by tho bank of the re 
covers’ deposits, was to make the bank 
and its ol^cers officers of the court, 
and, therefore, directly responsible to 
the court for misappxoprtation of the 


under th(‘ order of court.” He then 
said: “The adjudged cases on this 
point brought to the attention of the 
court are un.siitisfa^'tory. The state- 
ment in Rapalje on Contempts 1.5) 
that ‘ a private corporation inaile tin* 
depository of the funds of the court, 
is an ulliccu of the within tin 

power of the court to punish ])y con- 
tcni])t process ior miscfmfhu*!,’ issnj[> 
ported by a dictum of the Supreme 
Court of Illinois in th<‘ cti-Sfi of In re 
Western Marine A Fire Ins. Oo., 38 
111. 281), in whu'h case it is said 
‘When a court nuikea an order np- 
poiuting a particular person a ib'posi- 
tary of tho court fund.s, and such per- 
son, knowing of such {>rder, accepts 
the deposit, he unquestionably bo- 
{♦omes pro ?mc rtev an oiUrcr of the 
court. The cotirt may orrlcr him to 
refund tlie nmney, and if he fails to do 
so, without Hhowing mme mlifJ rramu^ 
may proceed against him jw for a con- 
tempt. The same rule would apply 
to a corporation, and if its oilicers, 
having miitrol of ii» finuh, ttndhadng 
th^ ^nmm of pagmant Imhmging to 
corporation in thdr hantlH, should re- 
fuse to pay, they might be proceeded 
against as for a contcmjd.’ It will be 
noticed by the foregoing that officials 
of a corporation delinquent m a de- 
pository are to be held as in case of 
contempt when they have control of 
its funds and have the moans of pay- 
ment belonging to the corporation in 
their hands. * * * In the present 
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§ 303* President — his power and duty. — Tlie exceufcivo 
officers of a bant, its president and casliicM*, are presumed to have 
authority to direct the application of any funds in the bank tf> 
its debts.' An official indorsement of a note payable at a bank 
by its president will bind the bank.^ A president of a bank must 
be authorized by the board of directors, or he will not be autlior- 
ized to execute a warrant of attorney to institute a suit/' Should 
a president of a bank receive stock of the bank in payment for a 
note made payable to the bank in its stock, lie would hold the 
stock for the bank as its property.^ It has been held in Vemont 
that the president of a bank had the rip^ht in behalf of the bank, 
and without special authority, to agree with the makers of a note, 
pay aide to and at the bank, upon an agent to receive money U2>au 
the note at some other place, and to forward it to the bank ; and 
that such agency might be proved by parol.® A bank will be 

case I Ihiak that it is somewhat douht- possessiou of [one of the responilonts], 
ful whether the funds deposited hy as receiver, being that of the [Texas 
the complaimng receivers with the court aj)poinling him], t^olhatifwe 
[insolvent bank] under the aforesaid hike the law to be ns broad us declared 
order of court, were strictly court by the Supreme Tourt of Illiuois, in 
funds or could be considered as money B the Western IVLirine ifc Fire Eus. Co. 
paid into court. By the orders a p- case, it is not broad enough to meet the 
pointing them, the complainants, as necessities of this case; for if it is con- 
joint receivers, wore authorized and ceded that the [insolvent bank], by 
directed to carry on and operate the debignationofthecfuirtandbyaceopt- 
rail ways and properly of the [rail'^ay ance, became an officer of the court, 
corporation in their hantls]; and such and that the funds deposited therein 
carrying on and oporating contem- were court funds, and that, therefore, 
plated and required the handling, re- the bank is liable for misconduct in 
ceiving and paying out of money, the misappropriating such funds, as in 
payment and collection of bills and the cases of contempt, there Is neither 
transaction of such financial business reason nm* authority for considering 
as would require the medium of and that each servant or ag(*nt of the bank 
accommodation of banks. In the also became pro Me dcB' an officer of 
transaction of this business, moneys the court, and, therefore, amenable to 
were nob deposited as special funds to the court, us in case of contempt for 
be drawn out on order of the court, misconduct in dealing with the hank 
but were deposited, generally, to the funds.” 

credit of the receivers, and to be ’ City Bank Bateman, 7 H. & J. 
handled and used by the bank like the (Md.) 104. 

deposits of its other patrons in a bank- ^ Aiken ©. Marine Bank, 16 Wis. 

ing, loan and discount business. And 670. 

it may bo further noticed that the re- * Bank i?. Keim, 10 Phil. 311. 
spondents have not the possession of ^ Markley Rhodes, 69 Iowa, 67. 

the funds of the bank nor means in ® National Bank Strait, 58 'Vt. 

their hands belonging to the bank, the 448. 

n 
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bound by whatever its president may do in taking a new note for 
matured paper, so far as it is within the apparent scope of his 
authority.^ The president of a hank cannot make a valid contract 
to pay for obtaining depositors.^ A president of a hank, when 
discounting paper for the bank, has no authority to promise the 
holder that he need not pay it.® Neither the president nor cashier 
of a hank organized under the laws of Kansas lias the iDower, 
'oirtiite officii^ to sell the safe of the hank for a debt of the hank.* 
A eoniraGt made by a president of a national bank for the hank 
to act as agent in the purchase of bonds or stock'^, as the hank 1ms 
no such power, would h(‘ uUra oireii and not binding upoii the 
hank.® Notice to the president of a luink is notice to the bank.® 
A hank will he aifected with notice ol knowledge aoipiired l)yits 
president in the course of its business that money deposit ed by a 
depositor in his individual account belongs to an estate of wliich 
lie may have control, for iiiotauce, as ashignee for the benefit of 
creditors; and tlie money deposited by him cannot he apiirojn’i- 
atod by tlie hank to the payment of his mdos. Payment -n tliun 
made could be recovered from tlie bank liy the assignee.'’’ Wiiere 
tlie cashier of a national hank in tlie usual course f>f business 
takes a note before its maturity without notice or knowledge 
of any defense to tlie note, the knowledge of tlie ])re^i- 
dent of the bank that there was claimed to ho a failure 
of consideration would lie no notice to the hank of that fa<*t.'* 
It would be a breach of duty for a president of a hank to allow a 
customer of the bank to take away its sceurities for inspection, 
and lie and his sureties would be liable for ilie results of such an 
act on his part without regal’d to the cpiestion of good faitlu^ 

* Cako «>. Bank, 116 Pa. !iJ64. knowledge of its rrcsidpiit. Union 

* Tifft Bank, 8 Pa. Co. Ct. Reii. Bunkr. Wando Mining dsMfg. C’o., 17 

606. S. C. 861. Under ■what circumstances 

* First National Bank of Whitehall one who may have compromised a 

1). Tisdale, (1879) 84 N. Y. 6155. claim and given a rel<*«8e to the bank 

* Asher d. Hutton, (1884) 81 Kans, may avoid that release by reason of tlie 

386. falsity of a prosidenVs statement, so<- 

® Bank u. Hoch, 89 Pa. St. 824. Oould Cayuga County National 

« Savings Bank ?». Holt, 58 Vt. 166. Bank, (1877) 56 Mow. Pr. 505. Thai a 
Bank ‘o, Peisart, 2 Pennypacker president of a hank has no authority 
(Pa.), 278. to release debts, see Olney Chadsey, 

® iitBt National Bank r. iShcrbumc, 7 R. I. 224. 
lABradw. (111.) 566. Bank chargeable ® Bank r, Wiegand, 5W, N. C. (Pa.) 
with notice of facts within the otfioial 12. 
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An overdraft on a bank, if made witlioiit authority, is a fiuud 
upon the part of the dra-vver ; if suggested, countenanced, con- 
nived at and allowed by the president of a bank, without any 
authority of the directors, it would be a fraud on the pai’t of tlie 
president, and ho will be held liable personally fur the damages 
to the baiik.^ In a Kansas case it appeared that one, at the same 
time stockholder, director and vice-president of a savings bank, 
sold his stock in the bank, while it was in an eiubarrassed condi- 
tion, to an ontbide party who had no funds in the l^ank, but, on 
the contrary, had an overdrawn account with the bank of several 
months’ standing, from wlioin he received a check on the bank 
iu payment for the stock for $2,100. This outside party thou 
sold the stock to the cashier of the bank, who purchased it for 
the bank, but had no aiitliority from the bank or from any one 
else to make such purchaso. The cashier then gave to this out- 
side party a credit for the stock of $2,100 on the books of the 
bank, and on the same day gave the vice-])rebi(lc3iit of the l)aak, 
who had sold this stock, a credit on the books of the bank for tlie 
amount of the check drawn by the outside party, and charged the 
latter with a like amount. A few days afterwards the vice-presi- 
dent dx’ew the amount out of the bank. The Supreme Court of 
that state held that the bank could maintain its action against this 
officer for the amount of money so withdrawn from the bauk.^ 
As to the duty of officers of tlie bank, it was held by the court 
that a director, having personal and private dealings with his 
bank, was bound to know (so far as the same affected his own 
personal dealings) the general condition and management of his 
bank, and everything of importance that occurred therein, either 
at the time it occurred or soon thereafter. Further, it was held 
that this officer, the vice-president, was bound to know when his 

* Oakland Bank of Savings Wil- ®. Reed, 36 Midi. 263, the president of 
cox, (1882) 60 Cal. 120. Sec, on the the bank was held personally liable for 
subject of personal liability of officers, moneys paid out by the cashier under 
Leffman v, Flanigan, 5 Phila. 165; his directions and without security 
Shea D. Mahry, 1 Lea (Tenn.), 319; to one who was supposed to be irre- 
Minov Mechanics* Bank, 1 Pet. 72; sponsible, with whom the president 
Eichelherger Finley, 7 liar, & J, was interested in the business for 
(Md.) 887; Bank of St. JIary’s ®, Cal- which the money was obtained, these 
der, 3 Strobh. (S. C.) 408; Lancaster payments having been kept from the 
Bank Woodward, 18 Pa. St, 862; knowledge of the directors. 

Shear®. K. & K. R, R. Co., 6 Bax. » German Savings Bank «. Wulfe- 
(Tenn.) 278. In First National Bank kuhler, (1877) 19 Kans. 60. 
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‘bank was in an embarrassed condition, and the condition of an 
account which had been overdrawn for months ; and that where 
Iho cashier had given a credit to the person having such over- 
drawn account, for an insufficient and illegal consideration, the 
officer was bound to know the same within less than several days 
thereafter.^ 

§ 304. President's acts binding on bank — illustrations. — 

In an action by a receiver of an insolvent national bank against a 
correspondent bank to recover the amount of a deposit by the 
insolvent bank with this correspondent, where the evidence 
showed that the board of dire(dors left it to the president, as the 
agent of the bank, to negotiate loans, and to make buch contracts 
as to repayment and security as were lawful and usual, the TTuiicd 
States Circuit Court for the sonthern district of Xew York liold 
that the evidence was suilicient to establish tlio autlK)rity of the 
]:)rebidcnt to pledge the deposit with the correspondent bnnlc as 
security for loans by it to ibe insolvent bank.^ Tliis was m aedion 
by the receiver of a national bank against the makers of a note 
found among its assets. The defense of the iiinkcrs was that 
there was no consideration towards them ; that it was an accom- 
modation note made by them at the instance of the president of 
the bank, to be used for the purposes of the bank. The mjte was 
made payable to the order of the makers and indorsed by them. 
On the trial the note clerk of the bank testified to entries on the 
discount book indicating that the note was discounted on a cer- 
tain day, and that the account of the proceeds was handed to the 
president of the bank, who* put his signature upon it, thus making 
it an order on the teller for the amount thei*ein stated ; tluit this 
order was returned to the clerk, together witli the president’s 
own chock for an amount sufficient to make up the face of the 
note, and that this amount was used to pay a foxuuer note of 

* Md. practice which the directors may Imve 

Hanover Nat. Bank, (1893) permitted to grow up in the husincss 
67 Fed, Bep. 821. Lacombb, carenit of the hank, and hy tlic knowledge 
Judge, said: **ll is true that no ex- which the board of directors must bo 
press authority from the board of presumed to have hud of the acts and 
directors to make such an agreement doings of its subordinates in and about 
is shown, but the contract is not an the ajffairs of the corporation. Ma- 
unusual one* and authority to make it honey Mining Co. -o. Anglo-Oaliforuian 
mr l>e established by proof of the Bjink, 104 U. 9. 194” 
course of business, by the usages and 
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tlie makerri. As to tlie former note, lie tohlified to eiitricb on tlie 
discount book indicating tliat it liatl been discouiitecl, and tliat 
tbe proceeds were de2)Obited to the credit of the president of the 
bank. The bank a slioit time afterwards be(*amc insolvent. 
The TJuitcd Statt^s Circuit Court of A]>pears for the third circuit 
held that this testimony did not hnfii<*iontly show the bank to be 
a honafitle holder for value, as against the defense that the notes 
were procured from the makers by the president, who was also 
the managing officer of the bank, by fraud and without considera- 
tion. They also held that it was error to refuse to allow the 
makers to show that the note in suit, and the former notes which 
were renewed by it, were given at the solicitation of the presi- 
dent, who, ill tlie actual coinluct of the business of the bank, was 
its solo managing officer, and upon his execution of a receipt 
which was also oifered in evidence reciting that the note was for 
the use of the bank, and was to be paid by it at maturity ; and 
that he stated that he proposed to use it in the clearing house, as 
it would look better for the credit of the bank than numerous 
small notes which it hold, and which small notes it would retain 
to protect this nolo of the makers, as the facts, if shown, would 
make a valid defense to the action. It was also held to be error 
to refuse the defendant’s offer to show that the president was the 
sole managing officer of the bank, in the actual conduct of the busi- 
ness, and that tlie cashier occupied more the position of a clerk 
than that of actual cashier ; for, if the president exercised the 
functions of cashier and was the sole managing officer of the bank, 
he had autliority to borrow money for the use of the bank in the 
regular course of its business.^ One intending to purchase bank- 


’ Simons Fisher, (1893) 55 Fed. 
Rep, 905 (Butleu, D, J., dissenting). 
Acuebon, Circuit Judge, in the opinion 
of the majority of the court, referred 
to the case of Coats v, Donnell, 04 N. 
Y. 108, 170, as having features very 
like Ihe case before the court. He 
said : “The cashier of a bank [in that 
case] orally agreed with a firm that if 
the latter would receipt certain drafts 
negotiated by the bunk it would keep 
on deposit with the firm until their ma- 
turity a balance equal to the amount 
of the drafts, upon which the firm 


should have a lien; the firm to be kept 
informed of the condition of the bank, 
which the cashier stated to be embar- 
rassed, but, with certain expected aid, 
able to continue business. The agree- 
ment was held to be valid, and within 
the power of the cashier to make, both 
under his general authority and by- 
virtue of a by-law whicjh gave him 
supervision of the bank, with the duty 
to attend to the making of loans, dis- 
counts and other active business trans- 
actions of the bank.** It was said in 
Coats V. Donnell, supra : The cashier 
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stoct is entitled to rely upon a statement of its j)resident as to 
the hank’s condition, without inquiring further.^ 


§305. President’s acts not binding on bank — illustra- 
tions. — The ISTehraska Supreme Court lias, in an action against 
a national bank to recover the amount of a subscription made in 
its name by the president of tlie bank to encourage and aid the 
erection of a paper mill, affirmed the judgment of the trial court 
instz’ucting the jury to return a verdict for the bank.^ The 
president of a national hank in Wyoming arranged with bankers 
in New York to credit his bank with $10,000, witli the under- 


of a bank is its executive officer, and 
it is well settled that as an incident of 
his office he has authority, implied 
from Ills ollicial designation as cashier, 
to borrow money for and to bind the 
bank for its repayment; and the as- 
sumption of such authority by the 
cashier will oontdude the bank as 
against third persons, who have no 
notice of his 'want of authority in the 
particuhir transaction, and deal with 
him on the basis of its existence.’* 

^Merrill Florida Land & Imp. 
Co., (1893) GO Fed. Rep. 17. 

® Robertson v, Buffalo County Na- 
tional Bank, (Neb. 1894) 58 N. W. 
Hep. 715. The court said : The un- 
disputed evidence in the ease is that 
the president of the bank, without the 
knowledge or consent of the directory, 
signed the name of the bank to the 
subscription paper, and that the 
directory of the bank had never rati- 
fied this act of the president. Whether 
the coux’t erred in instructing the juiy 
to return a verdict for the hank de- 
pends, then, upon the question as to 
whether the bank is bound by the sub- 
scription made by its president. This 
bank was organized under the act of 
congress for the purpose of lending 
money, receiving deposits and for the 
conducting of a general banking busi- 
ness. The making of donations of its 
funds or capital to aid in the building 
of paper mfils, canals or churches is no 


part of the business for which it was 
incorporated. The bank — that is, the 
corporation — by the unanimous con- 
sent of its fllockholclcrs, might, no 
doubt, make such donation of its 
CMpital to any enlerjirisc nr person it 
chose; but is the bank bouii<l by a 
contract made in its name by its presi- 
dent, in and by %vliich it is ugrci‘d to 
doiiiite to some person or cut erprise a 
part of its capital ? A large* part of 
the argtiment of counsel in this court 
has been direct{‘d to the doctrino of 
ultra nreff, but we do not think that it 
is necessary to invoke that doctrine in 
order to reach a correct decihion in 
this case. U seems to us that this 
question is one of agency. The bank 
is the principal and the president of 
the bank was its agent, and the bank, 
of course, was bound by the acts of 
its president, done within the scope 
of his authority. In Moraw'clz on 
Private Corporations 433) it is said : 

' The property and funds of a corpora- 
tion belong to its stockholders, and 
cannot he devoted to any use which is 
not in accordance with their chartered 
purposes, except by unanimous con- 
sent. No agent of a corporation has 
implied authority to give away any 
portion of the corporate property or 
to create a corponite obligation 
gratuitously/ In Jones u Morrison^ 
81 Minn. 140; s. o„ 16 N. W, Hop. 
854, it is said : * The directors of a 
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standing that the hank would not draw against it, and hud the 
Now York bankers charged with ilio annnuitj and his own i)er- 
sonal account witli his bank credited witli the amount, placing 
with the Kew York bankers his individual note for discount for 
the same amount. He then was allowed to overdraw his indi- 
vidual account afterwards, and then authorized the Now York 
bankers to charge the amount of hi^^ individual note las hank, 
which they did. The bank becoming insolvent, the receiver 
brought his action against tlie New York bankers for the amount. 
The United States Circuit Court of Appeals for the second cir- 
cuit lield that unless expressly authorized to do so Ihe president 
of the bank could not use the funds of tlie bank to ])ay liis per- 
sonal obligations; and, there being no proof of such express 


authority, that he autliorized the 
not a defense to the siiit.^ 

corporatiou have no authority to ap- 
propriate its funds in paying claims 
which the corporation is under no legal 
or moral obligation to pay, as to pay 
fur past services which have been 
rendered and paid for at a fixed salary 
previously agreed on, or und(*r a 
previous agreement that there should 
be no compeubation for them.' To the 
same effect see Salem Bank p, Glou- 
cester Bank, 17 Mass. 30; Bissell e. 
City of Kankakee, 6i 111, 249; Minor 
Bank, 1 Pet. 46; Case Bank, 100 
U. S. 446. In Alexander t. Cauld- 
wcll, 83 N. Y. 480, it is said : ‘ One 
who deals with the olfleers or agents 
of a corporation is bound to know their 
powers and the extent of their au- 
thority, The corporation is only bound 
by their acts and contracts which arc 
within the scope of their authority.' 
In Rich D. Bank, 7 Neb. 201, it is said 
in the syllabus ; ‘ No oflicer of a bank 
<‘ttn bind it by a promise to i^ay a 
d<‘bt which the corporation doe.s not 
owe and was not liable to pay, unless 
the bank authorizes or has ratified the 
act; but ratification is equivalent to 
original authority to act in the matter, 
and the corporations nre hound in the 


Now York bankers to do so was 


same manner as natural jicrsoub.* We 
think these authorities are decisive of 
the case at bar. This is not a case in 
which tlio bank has received and re- 
tains the fruits of an unauthorized 
cniilract niailo hy its agent.’* For an 
illuhtmlion of wlmt kind of a contract 
made hy the director of a bank, 
specially delegated to lake charge of 
the mutter, and who acted under the 
direct advice of the president of the 
bank, would bt* binding upon th(» 
bank, sec Waxiihiw'hic Nat. Bank c. 
Vickery, (Tex. 1894)26 B. W. Rep. 876. 

• C’hrybtie i\ Fust<‘r, (1894) 61 Fed. 
Rep. 551. Wallace, Circuit Judge, 
said: “AVhileit maybe conjectured, 
in view of the character of [the presi- 
dent's] relations with the bank, tlnit it 
would have permitted him at any 
lime to overdraw his aceounl, there is 
no evidence that it did not rrly upon 
the credit j given it by the New York 
bankers] in its &ubse(iuenL tlealiugs 
[with the president], and the presump- 
tion is that the notice given by the de- 
fendants iiiflueneod the bank as they 
intended it should. The ant b( nnzalion 
to the defendants by [the president], 
in his oflidul (‘iipacity as president of 
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§ 306. When a bank is not chargeable with constructive 
notice as to knowledge of its president. — This was an action 
against a bank brouglit by the grantor of an uiidividod lialf inter- 
est in a city lot by a fall conveyance of title to one Vvdio was the 
owner of the other nudividod half interest in the lot, at the time the 
president of the bank, and who liad snbhef[nently, for a valuable 
eotisideration, conveyed tlicj whole lot to the bank for its uses, to 
enforce the vendor’s lien upon the undivided half interest con- 
veyed by him. It appeared tlnit the bank knew nothing of the 
transaction between this vendor and its prchidojit beyond the 
deed of full conveyance from the grantor to tlie president. The 
United States Circuit Court of App(*als for the fifth circuit held 
that the hank ac(|uiringits title by convoy ance from one who hold 
the iniei*est in tlie lot under a deed reciting full payment of file 
purcliase money, and having no actual knowledge tliat the pur- 
chase money was not in fact paid, was an innocent puiHihaser 
without ]iotice, and was not cl uirgeablc with constructive notice 
because of the knowledge of its president. As to wliut did 
appear from the evidence that tlie grantor liad a conversation 
with a director of the bank, in which ho stated that lie was will- 
ing to convey his half iiiterebt in the lot to the prosklent of the 
hank, with the urnlerstaudiug that the president w{ib to convey 
the whole lf>t to the bank, and that the president of the bank was 
to pay liim by giving him credit upon notes then rumiing against 
him in the bank, the court hold that it did not amount to notice 
to the director that tlie grantor intended to retain a veiidorV lieu, 
but rather imputed a notice that no such lieu was to bo retaine<L^ 

the bank, to apply the fund in tlnnr another in makiu^^ a contract for him- 
Imnds belonging to the bank in pay- self. West {St. IjOuIs 8a v. Bank 0 . 
ment of his note, does not protect tho Shawnee Oo. Bank, Do U. B. R57; 
defendanis- It is not pretended lhat National Park Bank r. German- 
fthe president] had any express au- American Mut. Warehousing & Secur- 
thority to apply tho funds of the bunk ity Co„ 110 N. Y. 281j s. c., 22 N, E, 
to the payment of his own note. He Rep. 507; Anderson 9 . Kissam, 35 Fed. 
liad no implied authority to do so. Rep. COO. If [the prosidonfcjhad used 
There are no presumptions in favor of his note with the defendants to pro- 
such a delegation of power. He who cure an advance to the bank for its 
asBumes to rely upon the authority of benefit, and not for his own, and had 
an agent to bind his principal to the given them sucdi an authorization, 
discharge of the agent's own obliga- vexy different questions would bo 
tion must haveactual authority if eon- presented from those which are now 
test arises. No principle of the in the cuso.'' 
law of agency is better settled tliau ^ First Nat. Bank of Bheffield 
that no person can act as agent of Tompkins, (1898) 67 Fed, Rep. 20* 
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§307. Cashier — his power and duty.— Tlio casliier of a 
])aiik is the cxecmtivc officer or of its financial flepart- 

meui, and, in nil the duties imposed upon him by law or Uha^ufo as 


Pakdee, Circuit .Tudi>*c, referred iu 
aiipportof tbe court’s ruling to certain 
cases in thch>e wordh: “in the case of 
Wbekn r. McCreary, 61 Ala. 319, 
Mr. Chief Justice Puickell, apealdng 
for the court, declared the law of Ala- 
bama as folhnvs. ‘ Whocr(‘r f^ives 
value, nr enters into traiisaetions hy 
which his position is malerially 
changed, and from liieb change loss 
must ensue, on the faith thal the ven- 
dor of real estate, or poison wilh whom 
ho deals, has, as the title papers ex- 
hibit, a clear legal title, will ho ]>ro 
tccted against, outstanding and latent 
equities, of which h(* has no notice. 
A mortgagor taking a setuirity fm* a 
oonteniporaneous loan or advance falls 
within the rule and is entitled to pro- 
tection. Boyd r. Beck, 39 Ala. 713; 
Wells r. Morrow, 38 Ala. tSo. Thu 
only notice, actual or constructive, of 
Mrs. Whelan’s equity, which is at- 
tributed to the iusumnee company, is 
imputed, becaiisi' notice, it is insisted, is 
traced to AVilliams, one of its direct- 
ors, active and instrumental in making 
the loan to Cunningham and IVtcCreary, 
and taking the mortgage. Whatever 
facta may have been known to Wil- 
liams which ought to have excited in- 
quiry on his part, came to his knowl- 
edge while he was acting as the agent 
of Cunningham, in a transaction in 
which the insurance company had no 
interest. The rule is settled iu this 
state that a corporation null not be 
affected by notice 'which one of its 
directors or other oflicers may have 
received when not acting for the cor- 
poration. hut in tlie transaction of his 
own private affairs, and und(T such 
circumalanecs that its <*ommumcation 
to other officers of the company is not 
to he expected. Terrell ^ Bank, 13 


Ala. 502. If the facts were strongcu* 
for th<‘ imputation of notice to Wil- 
liams than are found in the record, 
notice should not he* imputed to the iu- 
suriiucc* company.* The case of 
Barnes /\ Gjjs Light Co., 27 N. J. Eq. 
33-37, involved a (piostion in regard 
to notice very similar to the case iu 
hand, and the chancellor h(‘kl as fol- 
knvs: *Tluit the defeudants are 
Jidt purclias(‘rs for valnnhle coiasideru- 
tioii is not denied. Their title is not 
impugned, exf(‘i)t on the ground of 
notice, and the tjlaiiu to relief is 
bas(‘<l on the allegation tlia tat the time 
when the con\eyanee was made by 
Mr. Potts to them he wns their presi 
deni , and this fact is relied upon as of 
itself suflicient to (‘stuhlish notice to 
them of all tlie facts winch the bill 
charges \\ere within his knowledge. 
The genend jiroposiiion is undoubtedly 
true that notife of facts to an agent is 
eonstruetivc notice thereof to the prin- 
cipal himself, where it arises from or 
is at the time connected writh the sub- 
ject-matter of his agency. The rule 
is based on the presumption that the 
agent lias communicated such facts to 
tbe principal. Btory Ag. §140. On 
principles of public policy the knowl- 
edge of the agent is imputed to the 
principal. But the rule does not ap- 
ply to a transaction such as that under 
consideration, for, in such a transac- 
tion, the officer, in making the sale and 
conveyance, stands as a stranger to tho 
company. Stratton r. Allen, 16 JSl. J. 
Eq. 329. Ills interest is opposed to 
theirs, and the presumption is not that 
he wdll communicate his knowledge of 
any secret impurity of the title to the 
corporation, hut tliat he will conceal 
it. Where an officer of a eorporation 
is thus dealing with them in his own 
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such cashier, he acts for the bank and speaks for it} A cashier, 
in the absence of all positive and known restrictions, possesses the 
incidental authority, and it is his duty to apply the negotiable 
funds of a bank as well as the moneyed capital to tlie discharge 


interest, opposed to theirs, he must be 
held not to represent tli(‘m in the trans- 
action, so as to charge them with the 
knowledge he may possess, hut which 
he has not communical ed to them, and 
which they do not otherwise possess, 
of facts derogatory to the title he con- 
veys,’ citing in support of the same 
Bank Cunningham, 24 Pick. 270; 
Kennedy v. Green, 3 Mylnc & K. 000; 
Tn re European Bunk, L. K , o f'h. 
App. 358; In re Marseillas E\t(*nsioii 
Eailway Co„ L. K., 7 Oh. App. 101; 
‘VV’inche&ter TJ. Railroad Co., 4 Md. 231. 
In Commercial Bank of Dan\ille z’. 
Biirgwyn, (1892)1 ION. 0. 207, certain 
promissory notes were indorsed 1o a 
corporation and hy its president in- 
dorsed for value to a bank some months 
before they were due. The president 
of the corporation was a director of tlie 
hank and in the matter of discounting 
these notes had spoken to the presi- 
dent of the hank, who ordered them 
discounted, but this diret*toi\ the pr(‘si- 
denl of the corporation, took no action 
in the matter of the discounting of the 
note. In this action by the bank upon 
the note it was claimed that tlie note 
was subject to a certain equity or set- 
off of the maker, on the gronnrl that 
the president of the corporation know 
it had notice of the iinpiudty of the 
note, and, being a director of the hunk, 
notice to him w^as notice to the hank. 
The Supreme Court of North Carolimi 
said: 'That conceding * * * that 
if the director of the bank had such 
notice at the time of the discounting 
of all of the notes, it is well established 

^EUIcoUt^, Bames, (1884) 31 Kans. 
172; Lane v, Bank of West Tennessee, 
0 Heisk. 419; Ifaxwell Planters’ 


that the plaintilV [tin* buukl cannot be 
affected therewith unless [he] was act- 
ing in his olficial capacity for the pluiu- 
tiff in the said dis(‘oiinling transactions. 
The foumhitioii ])rinciple u])ou which 
rests the doct rine that a parly, whether 
an individual or a corporation, is 
chargeable with notice impartetl to his 
agents in the line of tlieir duly, is that 
ag(‘nlH are pn’smniMl to ctanmunicalo 
all such information to llndr principals 
because it is their duty so to do. The 
Ijrincipal is coiirliish<dy presumed t(» 
know A\hatcver his agf'nt knovv.s, it 
the hitter knows it as agent ()! 
course no such iu’(Numi)timi can exist 
where the agent is dealing Mith the 
corporation in tin* particular tnm.su(‘ 
lion hi liis cuvu behalf ' In hucii 
transactions the attitude of the agent 
is one of hostility to tlie in-iucipnl. 
lie is dealing at arm’s hsiuth, and it 
would be absurd to sup])ose tlmt he 
would communi<*ate to the principal 
any facts willuuhis private knowlzMlge 
affecting the subject of his d<‘aling 
unless it would be his duty t(» do so, if 
he were wholly uneouiU‘cfc<-d with the 
principal. Ah xvas said by tlie < ourt 
in Wickersham i\ C'hictigo Ziuv ('u , 
18 Kans. 4HI: 'Neither the acts nor 
knowledge of an otlicerof a corpora- 
tion will bind it in a matter in which 
the odicer act.s for himself and deals 
with the corporation ns if ho had no 
ofiicirtl relations with it,’ or, ns was 
said in Barnes i\ Trenton Gas Light 
Co,, 27 N. J. Eq. 33: ‘llis interest is 
opposed to that of tlie oorporatimi, and 
the presumption is not that he will 

Bank, 10 Humph. 507; United Htates 
V. City Bank of Columbus, 21 How. 
864. 
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of the hank’s debts and obligations.^ The power of a cashier to 
purchase for the bank is not implied from liis olfice as cashier.'^ 
A bank will be bound by tlic agrcoinent of its cashier to extend 
paj)er.^ A statcinont by its casliier, upon iinpiiry of one known 
by him to be a surety on a note duo tlio bank, that the note had 
been paid, with the intention that the surety should rely upon 
the statement, and the surety does so, and in consequence (diaiigo 
his position by giving up securities or iudursing other notes for 
the same prmcij)al or tlie like, will estop a hank from denying 
that the note was 2>aid.^ The cashier of a hank, without s]>ecial 
authority, cannot bind it by an official indorsement of his per- 
sonal note. In an action on such a note the onus would be nixui 
the payee to show the cashier’s authority.® A bank bas been held 


communicate his knowledge of any 
secret inllrmity of the title to the cor- 
poration, hut that ho will conceal it.’ 
Tliia doctrine has been applied to the 
case of a director procuring the dis- 
count of a note for his own benefit, 
having knowledge that it is founded 
upon an illegal consuloratioii (Bank 
Christopher, 40 N. J. L. 435), or that 
it was made for his accommodation 
(Bank v, Cunningham, 24 l^ck. 270), 
or that it was obtained upon a false 
pretense of having it discounted for 
the maker (Washington t, Lewis, 22 
Rck. 24), or that it was aflfected in his 
hands with certain conditions (Louisi- 
ana State Bank r. Senecul, 18 La. 525), 
or with a claim of recoupment of which 
the bank had no notice (Loomis Bank, 
1 Disney, 2S5), or with other eunities. 
Savings Bank 2 ?. Hamlin, 126 Mass. 606. 
To the same effect are Corcoran v. Snow 
Cattle Co,, 151 Mass. 74; Innerarity 
Bank, 139 Mass. 332; Stevenson Bay 
City, 20 Mich. 44; Frost v. Belmont, 6 
Allen, 103, and other cases. In the fore- 
going decisions the director was not act- 
ing in his official character in the partic- 
ular transaction, but had he been so act- 
ing, the bank by a great preponder- 
ance of authority would have been 
affected by his knowledge,*’ 

'Maxwell i’. Planters* Bank, (1H50) 
10 Humph. (Tenn.) 507. 


-Liouberger Mayer, (1K82; 12 Mo. 
App. 57“), As to the acts of a cuahier, 
within the sphere of his duties, helng 
the acts of ti bank, see Burnham /'.Web- 
ster, 10 Me. 232; Medoinak Bank i\ 
Curtis, 24 Mo. 30; Warren r. Gilman, 
17 Me. 300; Farrar r. Gilman, 19 Mo. 
440; Badger Bank of Oumberland, 
26 ^le. 428; National Bank of Metrop- 
olis A Williams, 40 Mo. 17. As to the 
authority of cashiers of btinks, see 
Caldwell v. National lilobawk Valley 
Bank, 04 Barb. 333; Chemical National 
Bank t, Kohner, 8 Daly, 530. As to 
powens habitually exercised by a 
casliier with the knowledge and aequi- 
oscciice of the bank, see Merchants' 
Bank i\ Stale Bank, 10 ’Wall. 604. 

3 Wakefield Bank r, Truesdell, 66 
Barb. 602. 

^ Cocliero National Bank Haskell, 
Hi N. II. 116. 

®Wcst St. Louis Sav, Bank r, 
Shawnee County Bank. (1874) 3 Dill. 
403; affirmed in 95 U. S. 557. In 
Houghton V. First National Bank of 
Ellchorn, 26 Wis. 663, the bank was 
held to be bound by its cashier’s in- 
dorsement of hi.s name followed by the 
abbreviatinn “ Oas.” on the negotiable 
note of another, though not ilonc at 
the bank, or for its benefit, and by his 
statement to ti purchaser that such 
statement was all right. As to pay- 
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not responsible to tlic real owner for money paid ont witli his 
consent to the administrator of the apparent ownerj the one who 
had deposited it, even though liis consent had been given npon 
the advice of the bank’s cashier.^ A bank will be bound by rep- 
resentations made by its easliior in the ordinary course of busi- 
ness as to the payment of a note in the bank, upon the faith of 
which the maker of the note may have actccl.^ It may he shown 
by parol that a check signed l>y one who is the cashier of a hank 
in his own name only is the check of the bank.® The assiguoo of 
a bank, it has been held, could not recover the securities delivered 
by a easliier as collateral for money bon*owed on the bank’s note 
from the lender.* Koceiving olfers for purcliase of se(nirities 
held hy a bank, and a statemoiit whether or not the bank owns 
securities in its pobsession, are within the scope of the general 
nutliority of its cashier.^* The act of a cashier in certifying a 
check given as collateral Rccnrity for the delivery of oil, good 
when properly indoi*sed,” has been held not to have rendered the 
bank liable, as his act was outside his proper ])owers and duties.® 
Evidence of the custom of bankers wIkto a bank is located to 
borrow money on time is competent in an action against bankers 
upon a note given by their cashier for money borrowed which he 
may have ap])ropriated to his own use, as tending to sliow that 
the act was within the scope of the ordinary and customary Ijusi- 
noss of the bankers.’ A bank is not exonerated from its liability 
for money borrowed by the fact that its cashier may have given 
liis own note for money borrowed by him for the bank.® The 
provisions in the charters of c?ertaiii banks in (feorgia i’e(iuiring 
all contracts whatever to be signed by the president and counter- 
signed by the cashier in order to bind the banks were licdd by 
the Supreme Court of that state not to apply to such dealings and 
transactions as are usually and necessarily ])erforined by the 

ment of overdrafts by a casMor being the bank. Hingling v, Kobn, (1878) C 
a violation of liis duty, see Bank v. Mo. App, 388; Donnell a, Lewis Co. 
Oalder, S Strob. (S. C.) 408. Havings Bank, (1883) 80 Alo, 105. 

* McDonnott«>. Bank, lOOPa. St. 287. ‘‘National Bank of Xerda v, Stew- 

® Manufacturers* Bank », Scofield, art, 114 U. S. 224. 

89 Yt. 690, * Dorsey % Abrams, 86 Pa. St. 299. 

* Mechanics* Bank e. Bank of Colum* ^ Crain National Bank, 114 111. 

bia, 6 Wheat. 826, 516, 

♦ CreswoU Lanahan, 101 U. S, ® City Bank of New Havon r. Per- 

847. What is necessary to show a kins, (1869) 4 Bosw. 420. 

cashier’s authority to borrow money for 
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casliier of a bank, sueb, for instance, ah tlie diwing or indorsing 
by a cashier in connection with bills of exchange, checks and 
drafts.^ A cashier may, ey-ojjieh^ indoi'se a note the proiierty 
of the bank so as to authorize a demand and notice to the 
indorser.® In the course of his ordinary duties, the casliier of a 
bank, mriute officii^ may transfer the jiaper securities of the bank 
ill payment of the debts of the hank. The inducement for such 
indorsement of the papers need not appear; in the ahsenec of 
proof to the contrary the presumption would be in favor of the 
propriety of the transfer. But such an inference would not he 
conclusive. A party interested would be authorized to eontro- 
Yert the fairness of the tonsfer by showing that it was not niado 
in the regular course of business, hut in prejudice of the rights 
and interests of tho bank, and thus defeat tlio transfer.’* Tlie 
exercise by the cashier of a bank of his power to pledge the 
negotiable securities belonging to the bank is primafaoie evi- 
dence that ho had the power. ^ Without authority from his 
bank, evidenced by a resolution of the board of directors, usage 
in lilie cases, or in some other way, a cashier cannot transfer iiou- 
negotiable paper.® But he has authoritj^ growing out of liis 
peculiar relation to the bank and his duties resulting therefrom 
to transfer negotiable paper belonging to the hank for a legiti- 
mate purpose.® A cashier can invest no clerk of the bank with 
any more of his power than is necessary to enable the cleidc to 
carry on the usual and ordinary business of the bank. A clerk 
acting as cashier in the absence of that oilicer has no authority, 
unless conferred upon him by tho directors, to transfer notes or 

^ Merchants* Bank «). Central Bank, case. As to the powers of a cashier in 
1 Ga. 418; Cary, Assignee, e. McDou- discharging and transferring scenri- 
gald, 7 Ga. 84, ties, etc., of the bank, see Shite a. Oom- 

® Hartford Bank v. Barry, (1831) 17 mercisil Bank of Manchester, 6 Smedes 
Mass. 94; Folger o. Chase, (1836) 18 & Marsh. (Miss.) 218; Harper o. Cal- 
Pick. (Mass.) 63. houn, 7 How. ("Miss.) 203; Crocket ». 

® Everett United States, 6 Port. Young, 1 Smedes Marsh, (Miss.) 
(Ala.) 166. As to the power of a cash- 241. 

ier of a bank to transfer its notes and ^ Mercantile Bank McCarthy, 
assets in payment of the bank’s indeht- (1879) 7 Mo. App. 318; Bank of fcitiito 
edness,see Kimball 0 , Cleveland, 4 Mich. Wheeler, 21 Ind. 00. 

606; Peninsular Bank ». Uanmer, 14 ®Barrick Austin, (18.15) 21 Barb. 
Mich. 208. Whether the power to ap- 241. 

ply the assets in this way includes the *Bank of Mew York d. Bank of 
power to guarantee their collection or Ohio, (1864) 29 M, Y. 619. 
invalidity was questioned in the last 
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hecurities of the bauk.^ A clerk thus temporarily acting for the 
casliier may transmit notes owned by the banlc or held for collec- 
Lion to the bank’s agents for that piirpuse, and to vest in the col- 
lecting agents such title as is neccbsary and proper to accomplisli 
that object. But ho has no power to transfer any otlier or higlier 
title thereto, and the agents of the bank will not, as against the 
bank, acquire any lien on the notes for any balance due from the 
bank.’^ As its executive officer, a cashier of a bank hub authority 
to take such measures for the security mid eventual collection of 
a debt of the bank as he deemb proper, and to act in reference to 
the collection or coiupromisc of the debt according to tlie general 
usage, practice and course of businebs.® A cashier of a liauk has 
]}o^iiv^jjnma ficoie^ to indorbC for collection notes discounted 
and notes deposited with the liaiik to bo collected or deposited as 
collateral bccurity.^ Bui ho caniioi indorse, without special 
authority, a note made payable to a bank and discounted by 
another person/* A cashier may lihul a bank for costs iuciiiTod 
iu the collection uf a note which ho has indorsed fur collection.® 
That it was the Uhage of a hank, or that tlie bank, through its 
directors, had adopted his act, if pi'oven, would be a sufficient 
authority for the satibfactiun of judgnieuts in favor of the bank 
by its cashier, altliougli be may have no authority under seal or 
iu writing to satisfy sueli judgments.'^ A cashier has no power 
to accept bills of exchange on behalf of tlie bank for the accom- 
modation merely of the drawers.^ A bank will be bound by 
the official signature of its cashier to a negotiable note,® A liaiik 
may be held liable for a loan obtained on its account for Avhich 
the personal note of its cashier may be given on a count for 
money had and received.^® Unless the power to accept has been 
conferred upon him by the corporation, a hank will not be bound 

* Potter tj. Merchants* Bank, (1864) sary to that end, see Young Hudson, 

28 K. Y. 641. (1889) 99 Mo, 102. 

* Ibid. '“f Bancroft Wilmington Conf. 

*Bridenhecker Lowell, {I860) 32 Academy, SHoust. (Del.) 577. 

Barb, 9. ^Parraers', etc., Bank Troy City 

^Elliot V. Abbot, 12 K. H. 649; Bank, 1 Dougl. (Mich.) 457. 

Corser ®. Paul, 41 K. E. 24, 20. » Rockwell Elkborn Bank, 13 Wis. 

* Cross Rowe, 22 N. H. 77. 053; Ballston Spa Bank ?i. Marino Bank, 

® Eastman Coos Bank, 1 K. E. 23, 16 Wis. 120. 

25. As to the power of a cashier of a Chemical Kat. Bank of Chicago 
bank to collect a note due it and to City Bank of Portage, (III, 1895) 40 N. 
adopt such measures as may he neces< E, Rep. 328. 
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1).) itb easliier’b acceptance of a hill of exchange in his official 
capacitj’'.^ A casliier of a bank lias no power to tranbfer judg- 
ments in favor of the hank, or to dispobo of its property.^ 
ISToither has he power to dihcoiuit a note; hut if he discoimt a 
note liis act will he valid, if afterwards ratified by thebank.'^ By 
his general power to certify checks, a cashier of a hank is not 
authorized to certify apobt-dated checks The general powens of 
ils cashier do not include authority to hind a hank t(» indemnify 
an officer for levying on property/’ There is no implied power 
in a cashier of a hank to pledge its nssotb for payment of an ante- 
<‘edent <leht/‘ A cashier of a hank a^ such has Jio jiower to 
accept a note signed by two parties only, in payment find dis<‘hargo 
of a note upon wdiich another party was also hound wntli tlio two, 
bo as to reloa&e the third jurty from liib indehtednoss to the 
hank/ Neither can he, oj/iri/\ ndeubc a surety upon a 

note, even though tlie hank holds other security to which it might 
resort, nor make cullaieral contracts or agreements of any kind/ 
It is not within the ordinary scope (d the dutie'^ of a cashier of a 
hank to dLscharge a surety on a debt due the hank/ A cashier 
of a bank cannot, by reason of the general authority he may have 
to (*ertify checks, certify his owui checks or issue certificates of 
deposit to himself/*’ It would he beyond the scope and power of 
the cadiier of fi private hank (himself a jjartiier) to enter credits 
upon the hank hook of a dejiositor without any check, hill or note 
being presentcal for discount. Should he enter the credits on the 
books of the hank and the depositor he permitted to draw the 
money, the hank would be estopped from setting up the want of 
authority in the cashier ; but it would ho otherwise as to credits 
not entered on the books of the hank, though duly entered on the 

^Pendleton v. Bank of Kentucky, ’Bcker r. First Nutional Bank of 
U824) 1 Mon. (Ky.) 179. New Windsor, (1883) 59 Md. 301, 

* Holt V. Bacon, 8 Cushman, (Miss.) 80*}. 

567. ® Ibid. 

* Planters* Bank Hharpe, 4 Braedes Daviess Co. Savings Association v. 

& Marsh. (Miss.) 75. Sailor, (1870) 63 Mo, 34. That a cashier 

^ Clarke National Bank r. Bank of has no power to discharge a surety on 
Albion, (1868) 53 Barb. 692, b.mk paper, see Cochoco National Bardc 

® Watson c. Bennett* (1851) 13 Barb. r. Ilaskell* 51 N. II. 116. Helcase of 
106. surety by cashier. Merchants' Bank r, 

« State of Tennessee Davis, (Sup. Eudolf, 5 Neb. 540. 

Ct. N. Y. Spl. Term, 1874) 50 How. r. Smith, (1884) 84 Mo. 304. 

Pr. 447. 
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depositor’s pass book J The cashier of a national hank s\diich 
holds the paper of a firm of which he was a member, it has been 
held, could not waive liability on an acconnnoclation note procured 
by him to be subbtituted for the indeljlcduess of liis tinii.^ A 
cashier of a bank cannot bind it as an accomnioilatioii indorbor on 
his individual noto.^ N'eithcr can lie bind the bank by asburancos 
that would release parties from their liability on a note hold by 
the bank/ The act of an assistant cashier of a bank, prohibited 
by the hank to certify checks, in ac(»cptini< a ]>ost-dalcd check 
without any usage to justify it, would ho void, even as t(»ward a 
lomfide holder/ A din^ctor in a saAings institution of West 
Yirginia, hy collusion with other dinn^tors and the C(H>peration 
of the cashier, when he knew tlie iubtitiitiou was insolvent, with- 
drew a deposit of a large sum of money whi(di lie ]ia<l had for 
some length of time in the institution a1 int(‘resl. TJie money 
was not paid to the Avholo amount, bui tlic cashier ])ai(l him in 
bills and notob which had lieeii discounted l)y the bank and 
belonged to it. The bank having made an u-yfoignincnt to one foi 
the benefit of its creditors, ho brought his action against tin* 
director to recover the amount which he had rc(‘eivod on the 
ground of the fraud and otlior wrongdoing liy wliicli it was accom- 
plished. The Court of Appeals of West Virginia held that this 
assignee or trustee was entitled to recover in proper a(*tion tlic 
amount of dopobits Avliioh this director had withdrawn under the 
circnmbtances disclosed in the case/ In an action by a Nebraska 

^Williams r. Dorrier, VS^ Pa St. tended tli.it Jjo bad any such authority 
445, from tlic hoard of directors. The whole 

^Allen V. Bank, 137 Pa. St. 51, record is against any such presump 
*”West St. Louis Savings Bank v. tionasthis Did he nrtute of- 
Shawnee County Bank, 95 U. S. 657, Jinif have the right to dispose of the 
^35ank of Metropolis Jones, 8 discounted bills and notes of the bank? 
Bet. 13. There is nothing in the charter of the 

« Pope Bank of Albion, (1874) 67 institution conferring that right upon 
N, Y, 136, him The management is there con 

a, Cecil, (1884) 35 W, Va. f erred upon a boartl of directors. The 
288, It was necessary in determining Court of Appeals of New York, in 
this question for the court to discuss Iloyt v, Thompson, 1 Held. 820, hchl 
the question of the power and au- that where the management of the af- 
thority of a cashier to dispose of the fairs of a corporation is infirustod by 
discounted bills and notes, the prop- its charter lo a board of directors, the 
erty of tbe bank. Upon that question president and cashier, unless specially 
it was said by Jootson, President, authorized by the charter, have no 
speaking for the c<mrt: ** It is not pro- power to assign the choses in action of 
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bank npon a note the maker, as a dofen‘=^o, claimed payment oT 
the balance due on tlio note, in that ho liad sold to the bank 
through its cashier certain shares of stock in an insurance compaiiy, 
the cashier promising at the time that lio would credit them on the 
note when it should ho returned from another ciiy, where it then 
was. The Supreme Court of Nohraska held that the cjibliicr, by 
virtue of his office, had not the power to accept tlie stock of the 
insurance company in payment of the debt due tlio bank, but 
that 2)ower, if it existed, was lodged in the directory, and, as it 
had not expressly authorized the cashier thereto, ho exceeded his 
power in agreeing to accept, on behalf of his principal, the iiisui*- 
ance company stock in ])ayment of the debt due the bank, and 
that the hank was not bound thereby.^ 


the corponition to its ci editors as socu- 
lity lor the pay incut of ii precedent 
debt of the corporal ion without au- 
thority 1mm the boaid of directors 
An assignment so made is not merely 
voidable, but is absolutely void. Rua- 
onES, Cb. J , ia delivering the ox^iniou 
of the com’t, said: But the power and 
duties of the president and cashier arc 
not prescribed by the chaiter, no 
power is confei red upon them to mort- 
gage, assign or dispose of the propeity 
of the corporation. This is a part of 
the management of the business of the 
company which is confined expressly 
to the directors, but not to the presi- 
dent and cashier. In no ease has it^ 
been held that these officers are author- 
ized to do an act like that in question 
without the assent and authority of 
the directors. To the same effect is 
Spear Ladd, 11 Mass. 94, and Bank 
u Pepoon, 11 Mass. 388 Indeed, in 
the first of these cases it was gravely 
considered whether the board of di- 
rectors could confer such powers on the 
president and cashier; and, in the sec- 
ond, whether they could confer it on 
any attorney. In the last-named case, 
Pakkee, Ch. X (p.393), said: ‘This 
power puts the whole property of the 
bank under the control of the directors, 
and without doubt the power may bo 

73 


abused But the &iockholdcrs should 
provide against this evil in the idioiee 
of direct oi s. JTa\ ing t his po wer, tliere 
is no reason why it should not bo e\- 
GY{ is(‘d hj’- one of the body with Llic 
< onsent of the rest, expressed by then- 
\ote We arc sathfled, therefore, that 
the directors might by their vote or 
power of attorney authorize the presi 
dent 01 any other officer ot the bank to 
assign over the promissory notes pay- 
able to the < ompaiiy.’ In Pli^ckner /* 
U. S Bjuik, S Wheat. t388, it was held 
that the authority of the cabliier to 
assign a note of the bank need not bo 
undei the corpoiate scmI, but that a 
resolulion passed b 3 ’' the liirectois was 
sufficient authority for the cashier *I 
can find no authority which holds that 
the cashier, without autlKirily trnm the 
directors, can dispose of the discounted 
bills and notes of the bank. It would 
bo a dangerous power, indeed, to re- 
pose in ail officer of the bank. It 
would pul a large part of the propeil y 
of the bank under the absolute control 
of the cashier or olher officer exercih- 
cising such power; and he might, for 
hxa own use, dispose of such property 
and pass good title thereto.” 

1 Bank of Comraerco d. Hart, (1893) 
87 Neb. 197. Ryan, 0., speaking for 
the court, as leading to and supporting 



57ft 


OSTICEES OE BANKS. 


[§ ?*<>8 

§ 308. Cashier’s liability for his acts.— A cashier applying^ 
to his use secmities of a bank vrill bo liable on his bond for tlio 
full amount.* And a misapplication by snch officer of funds 
dclivcj-ed to him out of Imsiuoss hotire and remote from the bank- 
ing house, will bo a violation of the condition of his official 

their conolusion, made reference to Umitetl auihoritfiy and when a party 
leading authorities, as follows: “In claims a discharge from a debt dm* the 
Handy Hirer Bank k Mercliants tfc hank, not by payment, but by giving 
Mechanics’ Bank, 1 Biss. 140, the facts otluu’ or iliirer(*nt notes, liills or seen- 
were: The cashier of tin* ?decluuiics’ rities, which the ciedner has agreed lo 
Bank settled au account of twenty-two Uke and rclca-ictlic debt, his author- 
thousand dollars with tlie casiiier of ity> like that of any other agent, must 
the Sandy River Bank, by ihiyinsr leu be shown by proof. As a general 
thousand dollars cash and giving rule, a jury hav(* luit a right to inlVr 
twelve thousand dollars privati* paper, that the cashier of a hank, as su<‘h, has 
which the cashier of the Handy River the uulhority lo eomproniiso and di.s- 
Bank acceiited in payment, and gave charge debts without ])ayin<‘nl or by 
a receipt in full. The Handy River taking other securities, hut the author- 
Bank brought its action against the ity from the hank must hesho\\iM‘x- 
Merchants and Mechanics’ Bank on the pressly or by necessary iniplu’ation, or 
account. The latter plcadeti ]>ay men t it must '*• he <*stahli^hed by 

by the contract with the cashier. The the particular usage or ])raclicc or 

quastion in the case was whelher the ukmIc of doing In^inc^s of the hank, 
cashier had authority to receive in ]>ay- or it must be rutitied or iu'iiuiesecil in 
ment anything Imt money. In the by the hank in order lo ho binding ’ 

(‘ourse of the opinion delivered, th(‘ In United Slates v, City Bank of 

judge said: ‘A cashier of a bank is (’olumbus, 21 IIow. 330, thelmds were: 
ordinarily the executive of the hank. The cashier of the Columbus Bank 
Hois the agent through whom third gave to one of it-^ directors, Miner, a 
persons transact their hnsmess with the letter to tin* sccrclury of the treasury 
bank. The*bank generally Indds him of the Unitisl States, to the clTcct Unit 
out to the world as having authority Miner had authority to contract in he- 
to act according to the general usage, half of tin* hank for tlic transfer of 
practice and course of hasincss, and money for the goverunnmt. Relying 
all acta done by him within tlio scope upon this letter, the .secretary of lh<j 
of such usages, practice and course of treasury made a contract with Minor 
business, bind the bank as to third for him to transfer one hundred 
persons who transact business witii thousand dollars of the government’s 
him on the faith of his official ehur- money from Kew York to New Or- 
actor; and perhaps it may be ijrcsumed leans. ’Minor received the money, but 
without proof, and merely from his never delivered it. The United tStates 
office, that he is authorize<l to receipt brought suit against the Uohimbus 
and discharge debts, and deliver up bank to r(*cov£‘r the money. The 
securities on payment or discharge of Supreme Oouili of the United States 
the debt for which they are held, decided that the action could not bo 
* * * But still this authority is a successfully malnlalned, as the cashier 

’ Pendleton Bank of Kentucky, (1824) 1 Mon. 179. 
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bond.^ A cashier of a banking corporation, having authority to 
loan the money of the bank, with or without security, has been hold 
in California liable for losses arising fj’om loans without security not 
entered in the boobs of the bank nor reported to the board of 


of the ColumbUvS bank bad no author- 
ity to make such a contract, tmd there 
was no proof that the hoard of di- 
rectors had authorized it. In the 
course of the opinion Justice SwA.YT<iij 
said: ‘ The court defines the cashier of 
a bank to be an executive officer by 
whom its debts are received and paid, 
and its securities taken and (mnsfer- 
red, and that his acts, to he binding 
upon a bank, must be done within the 
ordinary course of his duties. 

The term ‘ordinary business,’ with di- 
rect reference to the duties of cashiers 
of banka, occurs frequently in '* " •’ 
reports of the decisions of our state 
courts, and in no one of these lias it 
been judicially allowed to comprehend 
a contract made by a cashier, witliout 
an express delegation of power from a 
board of directors to do so, which in- 
volves the payment of money, unless 
it be such ns has been loaned in the 
usual and (‘Ustomary way. Nor has 
it ever been decided that a cashier 
could purchase or soil the property or 
create an agency of any kind for a 
bank which he had not been author- 
ized to make by those to whom has 
been conlided the power to manage its 
business, both ordinary and extra- 
ordinary.’ The court then addressed 
itself to the case at bar, and said: The 
power of this bank to purchase stock 
in an insurance company, if it exists 
at all, is an extraordinary power and 
one not confided to the cashier, but 
belonging to the directory. In The 
Bank of Healdsburg Bailhache, 65 
Oal. 829, it is said that the power to 
make a settlement of defalcation to a 
bank, and accept a deed of real es- 


tate in satisfaction and release, is the 
function of the board of directors and 
not of any individual director or 
officer. It has also been decidt'd that, 
in the absence of special authority, 
the cashier of a bunk could not release 
Ibc surety from a nolc» owned by the 
bank. Morcbimts’ Biink Kuclolf, 
5 Neb. 527; Cocheco Nalional Bank 
D. Haskell, 51 N. 11. 110. Tliatiiithe 
absence of special authority or estab- 
lished u.sag(‘ the cashier has no power 
to compromise claims duo his hank. 
Chemical National Bank 4*. Kolincr, 
8 Daly, 580. That lie had no author- 
ity to bind his bank by issuing a cer- 
tificate of deposit to himself. Lee p. 
Hmith, 8 1 IVIu. 804. Nor bind the hank 
by an official indorsenieut of his own 
note. W cst St. Louis Savings Bank ». 
Shawnee County Bank, 1)5 U. S. 557. 
The cashier of the f plaintiff bank], 
then, as the executive officer of the 
bank, was clothed with authority to 
collect all debts due the bank, but this 
means collections in money. If a 
cashier may discharge the debts due 
his hank by exchanging the evidences 
of them for stocks of an insurance com- 
pany or a gas company, then he can, 
under the name and charter of the 
hank, conduct au entirely differeut 
business, and use the funds of his 
stockholders for a purpose for which 
they were never subscribed, and in 
violation of the law of the bank’s cre- 
ation. Tho purposes for which [this 
bank] was organized, as expressed in 
its articles of Incorporation, were to 
receive deposits of money and pay the 
same out on proper vouchers ; to loan 
money on personal security ; to issue 


» Ibid. 
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trustees, but treated in his reports to the board as cash on hand.’ 
The obligors upon a bond of the casliier of a baiih under a condition 
for him “safely and securely to keep all moneys deposited, and to 
refund and pay over the same Avlien properly required/' will not 
he held liable for money violently robbed from liiin while in the 
discharge of his duty.® A bond of a cashier of a bank framed to 
cover past as well as future delinquencies will be invalid against a 
surety, if his name was procured at the desire of the directors 
where they have knowledge that past defalcations exist of wliicli 
the surely may be ignorant and withhold the knowledge from him 
when they havo a suitable opportunity to cominnnicatc it.“ A 
casliier of a bank employed to sell certain shares of ils sto('k at a 
fixed price, but before he had comjdoted tlie sale, tl}(‘ bunk was 
enjoined and proved insolvent, has been held Jiot to be res])on^il>le 
for the supposed value of the stock, no iiegligejuic on bis ]>art in 
forwarding the sale being shown/ Where a bank brings an 
action against its cashier for a wrongful ap])i’(q)riatiou of moneys, 
it would be no defense that at the time of theappropriritioii lie was 
the owner of four-fifths of the stock of the bank and had since 
that time sold all of his stock to other ])arlics avIio were now the 
officers and managing authority of the baiik.^ The (condition of 

drafts or letters of credit; to buy and collect its debts, undin* orders of the 
sell faccurities of every kind, and do a board of invf‘^tnl<^Tlt, to cxccnfe a 
ajeneral banking business. Had tins power of stile under ti morlgiicro to Ihi* 
charter expressly provided that the bunk, by convoying to a purchuscr, 
corporation might invest ils funds in see Korth Brookfield Suv. Bunk o. 
stocks of insuranco companies and deal Flanders, (Muss. 3894) 37 N. K. Hop, 
generally in stocks of other coq)ora- 307. Soi*, also, Bank n. Keavy, 128 
tions, such a provision would have been Alass, 29H; Holden IJpton, 134 Muss, 
contrary to the laws of the state and 177, 170; Trustees of 8mith (Jharitics 
void. But there is no provision in the r. Connolly, 157 Hass. 273; s. c„ 31 H. 
bank's charter which by any roaRoii- E, Rep. 1058, 
able construction can be conatmed into ^ Ban Joaquin Valley Bank o. Bours, 
an authority to purchase and hold the (1884), 05 Cal 347, 
stocks of any other corporation. True, * Bank of Huntsville a Hill, 1 Stew, 
it Bays * to purchase securities of every (Ala ) 301. 

kind,* but certificates of stock are not ^ Franklin Bank (Jooper, 36 Me. 
securities within the meaning of this 179; Franklin Bank ?>, Hlovens, 30 Me. 
provision, nor such as the word imports 632; Franklin Bank 'tf, (iooijcr, 30 Me. 
in commercial or banki ng phraseology. 642. 

* Securities/ as here used, means notes, * Washburn «?. Blake, 47 hic. 310. 

bills, evidences of debt, promises to pay * First Kational Bank u. Dr&ke» 

money,** Aa to the authority of a sav- (1888) SO Kana. 811. 
ings bank’s treasurer, having power to 
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tlic bond of the cashier of a state bank as required by the statute 
of Indiana is that he will lioncstly and faithfully disehargo [lii^s] 
duties as such [officer] * daring [his] continuance in 

office.” This was an action against the cashier of a hank and his 
sureties upon his official bond, and his acts coniplaiued of were 
that lie converted different amounts of ihe large sums of money 
coming into his hands to his own use, as alleged in one paragraph 
of the complaint. In another it was alleged that pnrstuint to the 
hy-laws of the hank it had organized an “ exchange committee, 
composed of its president, cashier and a designated director ; that 
the by-laws further provided that the cashier should not make 
loans in excess of five hundred dollars without the approval of 
such committee or one member besides himself,” It was further 
alleged that as casliior that officer, in violation of his trust an<l 
the said by-laws, loaned and otherwise disposed of large sums of 
money belonging to tlie bank, which w'ore wholly lost. Various 
other breaches of the bond were charged in allowing overdrafts 
of customers, making loans in violation of his trust and tlic rules 
and regulations of the bank ; also, that by a conspiracy with two 
others, lai’ge sums of money were withdrawn from the vaiilts and 
invested in “options” and “bucket-bhop deals” so-called; with 
further allegations of the entire loss of such moneys and the con- 
cealment on his part of those transactions from tlic other officers 
of the bank. The sureties, in their answer, admitted tliese alle- 
gations, hut alleged that, in violation of its duty and the require- 
ment of the by-laws in force when the bond sued on was exe- 
cuted, the hank failed to organize an “ exchange committee,” and 
because of such failure the duties of the cashier were delayed, 
and, as the result, the various breaches of duty and losses com- 
plained of ensued, and hence they were not liable. Berkshire, 
J., for the Supreme Court, in the opinion, said of this answer : 
“ The basal rock upon wliicli these paragraphs of the answer rest 
is tlie allegation that there was no exchange commit teo organized, 
as required by the by-laws;” and afterwards : “But the ansivers 
themselves disclose the existence of the ^ exchange committee ’ 
provided for in the by-laws. They show that this coininitteo was 
to be composed of the cashier, president and a designated director. 
The committee was composed of three members ; the hy-laws 
named two of them, or a majority ; the failnro to name a director 
for tliat committee did not deprive the committee of its powers j 
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tlio two liad power to act. Besides, tlie by-laws provided that 
the casliier was at liberty to take any legitimate action in dispos- 
ing of the funds of the bank with the approval of its president ; 
hence, tlie approval of the chief officer would have been the 
cashier’s justification as to any such transaction. But if it were 
conceded that the bank had entirely failed lo provide f<n* an 
^exchange coininittee,’ and in the absence of such committee 
that the cashier had exclusive and complete authority to transact 
any and all of the business of the bank, this would not relieve his 
sureties from liability because of bis fraudulent conduct in con- 
nection with [co-conspiratorsj, whereby large sums of money 
belonging to the bank were invested in illegitimate transactions. 
Under no circmnstauces was tlio cashier authorized to <lispose of 
the funds of the bank for such purposes. AVith or without the 
approval of an ‘ exchange committee,’ such as provid(*(l for, this 
was a clear violation of duty an<l rendered his sureties liable.” 
The court further held that an agreement by tbc board of direct- 
ors, after the execution of the cashier’s 1 )on(l, enlarging liis dxitieSj 
and iucreafeiug his salary, but not changing the <*liara(}ter of his 
duties, or his relation to the bank as casliier, was no defense to 
this action against the sureties for the cashier’s violation of duty.^ 

§ 309. Knowledge of its cashier not imputable to bank — 
illustration. — In an action by the makers of a note against a 
bank cashier to have the note surrendered for cancellation, it 
being alleged that there was fraud or misrepresentation on the 
part of one who was not only cashier of the bank which had dis- 
counted the note for the corporation, and also secretary and treas- 
urer of this outside corporation, concerning whicdi tlie rt'presen- 
tations alleged to be frauduleixt wei’e made, it was attempted to 
charge the bank with his knowledge. The Supreme Court of 
Missouri, in affirming the dismissal of this bill, stated “ that,” as 
shown by the evidence, ‘‘in the negotiation foi* tlio sale and 
further delivery of the stock [tlie cashier of the hank] repre- 
sented, and only ropi*esentod, the company; that the plaintiff 
relied wholly upon him, as the secretary and treasurer of the com- 
pany, for tlie delivery of the stock for which ho had contracted. 
To that transaction the bank was an entire stranger, and in it its 
cashier neither represented, nor undertook to represent, the 

^ Wallace Exchange Bank of Spencer^ (1890) ISO Ind, 265. 
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Notice to a cusliier tliat stuck jiledgeil to a "bank was 
trust stock lias keen held to bo notice to tlio bank of tlial fact.^ 
It lias been held in Y ernioiit that notice to the attorney of a bank 
or to the cashier, while acting in the matter of atta(*liing land for 
the benefit of tlio bank, of an equitable right iu a third pei*son — 
as, by a defective deed or record — was notice to Ibc bank.**^ 


§ 310. Rules as to ratification of a cashier’s act by the 
bank. — In a case before the Supreme Court of Iowa it appeared 


' Benton t. Gerinan- American Na- 
lionalBank, (Mo. 1894) 30 B. W. Bcp. 
975; citing 1 Mor. Priv. Corp. § 540c; 
Bank v, Loyhed, 28 Minn. 896; s. r , 
10 N. W. Rep. 421; DcKay «». Water 
t'o., 88 K- J. Eq. 158; Wilson e. Bank, 
(Pa.) 7 AU. R(‘p. 145. Sec, also, 
Bank r. Christopher, 40 N. J. L. 435; 
Inerarity i\ Bank, 139 Mass. 832; a. 
c., 1 N E. liep. 282; Barnes t\ Gas 
Light Co., 27 N. J. Eq. 33; Bank r. 
Neasa, 5 Den. 329; lu ro European 
Bank, 5 Ch. App. 358; Bank«. Savery, 
82 N. Y. 291; Fisher v. Murdock, 
13 Ilun, 485; Oates ®. National 
Bank, 100 TJ. S, 239, 245; Louisiana 
Blate Bank v. Senecal, 13 La, 527; 
Branch Bank at Huntsville a, Steele, 
10 Ala. 915. The ]\[isaom-i court said: 
“ Whatever may have been his knowl- 
edge of the condition of the company's 
stock account, or of its affairs gener- 
ally, that knowdetige cannot be im- 
puted to the bank when, subse- 
quently, he came to procure for that 
i*ompany a discount of paper acquired 
in his negotiation.s for the company 
which he represented. It seems to be 
well-settled law fn this state that 
knowledge Tvliich comes to an ofli(‘er 
of a corporation through his private 
transactions, and beyond the range of 
his official duties, is not notice to the 
corporation. State Savings Assn, p, 
Nixon- Jones Printing C^o., 25 ]Mo. Apj), 
643; Bank r. Schaumburg, 38 Mo. 
228; Manhattan Brass Co. ?>. 'Wehsti'r 
Glass & Queenswarc (’0., 37 Mo. App. 
145; Hyde Larkin, 35 Mo. App. 306; 


Joluihtou V. Bliortridge. 93 Mo. 227; s, 
c., 6 B. W. Rep. 64; Bank r. Lovitt, 
114 Mo. 519; s. c*., 21 S. W. Rep. 825. 
In this last I'ase, which is quite antila- 
gous to the case in Iiaud, wo held that: 
‘ An officer of a banking corporation 
has a ]>erfcct right to transact bis own 
business at tlu* bank of which he is an 
officer, and iu such transaction his iii- 
tere.st is adverse to the b.ink, and he 
reprcbcuts hiinsolf and not the bank. 
The law is w cll-setllcd that where an 
ofllcer of a corporation is dealing with 
it in liis individual interest the corpo- 
ration is not churgeable with liis un- 
communicated knowledge of facts dc- 
rogatory to his title to the property 
which is the subject of the transac- 
tion.* A corollary of the foregoing 
proposition is that if a person is an 
officer of two corporations, and these 
corporations enter into dealing.s witli 
each other, the kntjwledgt? of the 
common officer cannot he attributed to 
either corporation in a transaction in 
wiiich he did not represent it." 

® Duncan r. Jaudem, 15 Wall. 105. 

® Vermont Mining C'o. v, Windham 
County Bank, 44 Vt. 489. As to the 
cffe<’t upon the teller of the bank of 
knowledge of a cashier tliat a note tic- 
(piired by the bank wais fraudulently 
negotiated, see Pall River Union Btmk 
e. Bturtevant, (lHo3) 12 Oii.sb. (Mass.) 
374. As to tlie declarations of officers 
not admissible against a bank to prove 
facts, see Pemigew^^^^setl. Bunk e. 
Rog<*rs, 18 N. II. 255, 261; Grafton 
Bank v. Woodward, 5 N. H. 301, 308. 
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that cortaiii shares of stock in an invcfatmeiit company were sold 
hy the j)re&idoiit of the company, in payment for which the 
cashier gave him credit on the books of the hank for the agreed 
price of the stock. The aluires were then placed in an envelope 
marked and figured as an item in the cash account for a sum in 
excess of tlic agreed ])rice. Tlio cashier afterwards abstracted 
from the envelope the amount in excess of tlio agreed price an<l 
appropriated it to his own use. Upon this fact being afterwards 
ascertained on an examination of the hank’s ailairs, an action was 
brought by the bank against the cashier to recover this amount, 
llis defense was that it was his pxdvato transaction. The main 
{|ae&iion presented to the Stipremo Court was as to a ratification 
by the bank of the acts of the cashier by whicli he claimed that 
the transaction was hia and md that of the hank, so that the 
profits would belong to him. Tho Supreme Court approved the 
following instructions by the trial judge upon this point: “In 
regard to this transaction the defen<laut (daims that lie purchased 
said stock as an individual and not as cashier, forhimsolf and not 
for the bank, for eleven thousand dollars ; that he borrowed the 
money of the plaintifi bank to pay therefor, and tliat thereafter 
he sold said stock to plaintiff for fourteen thousand tliree Imiidred 
and fifty dollars; and, furthei^, that March 31, 1801, [after he 
had ceased to be cabliier] a final settlement between the plaintiff 
and defendant was ha<l, and that the facta in I’ogard to said trans- 
action 'were fully made known to plaintiff, and that, with full 
knowledge of all said facts, plaintiff ratified and approved the 
same, and that thereby plaintiff is estopped from claiming there- 
upon. The jniy are instructed that if they find that at said time, 
or at any time subsequent to the transaction, the plaintiff, -with 
full knowledge in regard to all the facts in relation thereto, 
acquiesced in and adopted and ratified said transaction, then they 
are estopped from now recovering thereon, and in this issue you 
should find for the defendant And, further, you are instructed 
that as soon as the facts were known to plaintiff’s directors, if 
they were ever known, it 'was their duty to either adopt the 
transaerion or repudiate it ; and, if they elect to repudiate it, they 
should repudiate it altogether. They cannot repudiate it in part 
and adopt it in pari But, as to all acts proliibited by law*-, no 
afSrmative aet of repudiation is necessary. The law presumes 
•fcliat they are repudiated, and will not presume or infer an affirm- 



^ OFFTGEKS OF llANKS. 

iiiuH\ Snell acts, to estop plaiiitilF from recovery tlicreon, must 
bo expreb&ly rntified, and with full kuowlodgo of all tlio facts in 
relation thereto; and the l)nrdeii of proof is upon the party 
who relies upon a ratification of su(»h nnaiitliorized and xmlawfnl 
net to prove that the principal, having fouch knowledge, acquiesced 
in and adopted and ratified such acts of its servants and agents.’' ^ 
The Supremo Court of Iowa also in this case a2)provod the 
refusal of the trial ju<lge to allow the defendant to sliow a cus- 
tom of the otficers of the hank whereby the defendant, its 
casluer, had been permitted, from time to timoHinee the organiza- 
tion of the bank, to make loans to himself, giving his jiotes or 
other securities as ho thought projier.^ 


^ Iowa rttato Hiiv Bank r. Black, 
(Iowa, ISIH; 59 W. 28;j. It 
was said by tlic‘ court. “Appellant 
complains of the instruction in that 
^tlie term ‘ e\pr<*3’>ly ratified " calls for 
a higher degree of action and a more 
definite specific performance thun the 
law requires/ A purpose of the in- 
struction was to inform tin* jury as to 
plaintiff’s rights and duties in matters 
where the acts of the dehmdant were 
prohibited by law, and that as to such 
matters the law wdll presume that 
they were not acquiesced iu or ap- 
proved until expressly uttified. The 
phrase is not to be imdcratood as 
requiring a ratification in terms, for 
there is no evidence of such a ratifica- 
tion. As a nmttei' of fact, the bank 
did not in terms ratify dc»fendant's act, 
and hence the jury must have under- 
stood that the instruction meant that 
tlie intent to approve the acts must 
have been plainer clear. With that 
view the just ruction is not erroneous. 
It is said that it is error to say of such 
acts that the law ‘ presumes that they 
are repudiated, and will not presume 
or infer an aftlnnancc ’ It is certain in 
such a case that the presumptions of 
the law are against ratification. The 
law will not presume that one person 
ratifies the unlawful acts of another, 

74 : 


The instruction moans no more than 
that, in the absence of proof of an in- 
tent to ratify the acts of defendant, 
the presumptions of the Lu\ arc 
against it. The i^u^ does not T(*qiiirc 
one man to alllnnativclv repudiate the 
nnlawtul ads of another or presume 
his approval or alfirmance of Uiem.” 

^lowa State Sav. Bank v. Black. 
(Iowa, 1894) 60 K. W. Bep. g83. The 
court said: “The object of the testi- 
mony was to prove that the o/Sccts of 
the bank allowed d<*fendant to make 
illegal loans to himself and thus osmp 
the hank from showing that the loan, 
now claimed by them, was not legal. 
The c‘ouri, speaking of the defendant, 
said to the jury: ‘ lie hud no right or 
authority as sucli cashier to loan him- 
self as an individual or to use in any 
manner for himself the funda of the 
bank, and all such acts are wholly un- 
authorized and contuiry to law.' The* 
instruction U but expressive of the 
statute law the state regulating 
state banks, and the policy of the law 
is public. It cannot by any custom 
of the olficera of the bank bo disre- 
garded with impunity. The security 
of the bank against such practices is, 
in a very important sense, the security 
of the public in dealing with the 
hank. A design of the law was to 
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§311, Act of cashier binding upon the bank — illustra- 
tion. — The cashier of a national bank had a note executed by a 
certain i^arty payable to his bank discounted by anotlier bank, 
upon the usual indorsement of his bank by him us cashier. Just 
before this note was falling due, the same party executed a note 
for a larger sum payable to the cashier individuuHy. This notc^ 
he indorsed individually and then placed the indorseuierit of his 
l}aak by him as cashier in the usual manner. Tie then presented 
before the other note was due this second note for discount to 
the same bank. They discounted it and upon his request applied 
a part of the proceeds of the discount to the payment of the 
other note and gave the bank’s chock to them for the balance. 
The bank discounting this note brought its action in a Mimio- 
soia court against the receiver of the bank represented by this 
cashier, such bank Laving become insolvent, to have the sum due 
on the note adjudged a legal claim upon the assets of the hunk 
in his hands. Among the findings of the court below wjis one 
that “ the plaintiff [meaning its officers] in good faith believed 
that [the negotiator ■with it in the transactions] was acting as 
cashier of said bank iii said transaction, and had no evidence to 
the contrary, and no reason to believe anything to the contrary, 
except what ajipeared by said proceedings and said notes herein- 
before specified; that said plaintiff gave credit to said [insolvent] 
bank, and to said [negotiator] in all of said transactious.” Also 
this finding: ^‘Both of said notes were made by said [maker | 
and by her delivered to said [negotiator] for his individual use 
and accommodation ; but plaintiff bad no notice or knowledge 
thereof, except as shown by the notes tlieraselves, until after it 
had discounted them.” There was an insistinem, on behalf of 
the receiver, that the plaintiff’s cashier, who discounted the note 
in suit, was not justified upon these facts in suj)posing that tlie 
negotiator was acting officially, as cashier of the insolvent bank, 
in procuring the money on the note ; and that bis statemeiits or 
conduct in the transaction were immaterial, in view of the fact 
that the note showed on its face that it appeared to be his individ- 
ual note, and he had no authority in fact to make an accommo- 
dation indorsement thereon in behalf of the bank. The Supremo 


prevent such, loans being in any way would defeat a principle, if not the 
made and to permit the proposed entire purpose, of the law. 
showing by defendant as an estoppel 
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Court liold that in view of the fact that thife negotiator was the 
acting cashier of the insolvent hank, entitled to make iiidorse- 
ineuts ill this form of paper belonging to the bank, and presented 
himself in that capac% in tliis instance, tlio paper itself boro no 
marks of suspicion sufficient to affect the title of the bank as a 
purchaser in good faith, which, upon the facts, would otherwise 
bo presumed,^ 


§ 312. Promise by cashier to pay draft of a customer to 
be drawn at a future day — not binding on the bank. — 
A national linnk is empowered by United States Eevised Stat- 
utes (§ 5130) “to exereiao by its board of directors or duly 
authorized officers or agents, snbiect to law, all hucli incidental 


^Merchants’ National Bank of St. 
Paul fl. McNeir, (1^92> 51 Minn. 

The court said: [The negotiator] 
assumed to he acting in his ofl’u'ial 
capacity, and appeared to be <*ngag{Hl 
in the hUbiness of his bank. 11c pro- 
posed to take up the note which ho 
had before xighlfully negotiated in 
behalf of the bank as cashici', and to 
substitute another executed by the 
same party. And tlio cashier of the 
plaintiff bank, as the court finds, in 
good faith, believed that [he] wa-s act- 
ing officially for [his] bank, and the 
evidence sustains this finding. If the 
new note had been of the same nmount 
as the old one taken up, the fact that 
it ran to [the negotiator] would hardly 
be claimed to be sufficient to excite 
suspicion. And so, if the note had been 
subsequently negotiated by plaintiff, 
and had passed in the regular course 
of business into the hands of a remote 
indorsee, it would hardly be claimed 
that such indorsee was not a bona Jiite 
purchaser, either ou the ground of 
notice from the note itself, or that he 
was bound to have instituted a pre- 
liminary inquiry as to tbe authority 
of [the negotiator] to make the second 
indorsement as cashier. The fact that 
[he] appeared to be the first indorser, 
and the bank the second indorser, was 


not, of itself, a circumstance ho extra* 
ordinary or suspicious as to make the 
case one of gross negligence on the 
part of the plaintiff, and subjc’ct it to 
the imputation of bad faith in receiving 
the paper. Nor, in the face of the 
finding of good faith of the ofilecis of 
the plaintiff in the transtiotion, did 
the dr(‘umstancc that the surplus, 
over the amount due upon the old 
note, was paid directly to [the nego- 
tiator] either in currency or by check 
running to him, amount to notice of 
[his] intended fraud u^jon his bank, 
or make the plaintiff a purchaser onala 
of the note. It is not sufficient, 
under the rule applied to the luinsfer 
of negotiable paper, under the law 
merchiinfc, that tliere bo circumstances 
of suspicion such as would put a care- 
ful purchaser upon inquiry. The cir- 
cumstaiiccs mubt be so iminlcd and 
direct as to amount to evidence of 
makijdcs, in the absence of inquiry, 
or such as to ho prinuf fari’e incon- 
sistent with any other view than that 
there is something wrong in the title, 
and thus amount to conslructivn 
noth'e. 1 Dan. Keg. Inst. (4th ed.) 
g 790; 3 Rand, Com. Paper, §§ 998, 
1001; Tied. Com, Paper, § S89; free- 
man's Nat. Bank v. Savory, 127 Muss. 
78, 79.” 
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powers as sliall bo necessary to carry on the business of banking 
by discounting and negotiating promissory notes, drafts, '''* * 

and other evidences of debt, by loaning money on 

personal security,” etc. It was held in the United States Circuit 
Court for tlie southern district of California that under no pro- 
vision of the statute above referred to did the cashier of a national 
bank iiave power to bind the bank to pay the di*aft of a third 
person on one of its customers, to be drawn at a future day, when 
it expected to have a deposit from him sufficient to cover it, and 
that no action would lie against the bank for its refusal to pay 
such a draft.^ 

§ 313. Estoppel of a bank to deny the validity of an act 
of its cashier in drawing drafts on its correspondent, and 
fraudulently indorsing them. — In a very recent case before 
the New York Court of Appeals, which was an action by the 
receiver of an insolvent South Carolina bank to recover a deposit 

‘Flannagaii California Nat. Bank, authority to indorse the commercial 
(189a) 56 Fed. Bop. 969. The court paper of bis bank, and ])ind the bank 
said: “In Bank®. Dunn, 6 Pet. 61, by the indorsement. So, too, in Ibc 
the court would not permit the presi- absence of restrictions, if he has pro- 
dent and cashier of the bank to bind it cured homjide rediscount of tho paper 
by their agreement with the indorser of the bank, his acts will be binding 
of a promissory note that he should because of his implied power to Irans- 
not be liable on his indorsement. It is act such business; but certainly he is 
said it is not the duty of the cashier not presumed to have power, by reason 
and president to make such contracts, of his official position, to bind his bank 
nor have they power to bind the hank, as an accommodation indorser of his 
except in the discharge of their ordi- own promissory note. Such a trans- 
nary duties.*’ The court then ref erred action would not be within the scope 
to U. S, V, City Bank of Columbus, 31 of his general powers; and one who 
How. 356, and afterwards said: In accepts an indorsement of that charac- 
Weat St. Louis Sav. Bank t, Shawnee ter, if a contest arises, must prove 
County Bank, 95 U, S. 657, where it actual authority before he can recover, 
was attempted, but unsuccessfully, to There arc no presumptions in favor of 
hind a bank as an accommodation in- such a delegation of power, Tho very 
■dorser on the individual note of its form of the paper itself carried notice 
cashier, the court said: ‘‘Ordinarily to a purchaser of a possible want of 
the cashier, being the ostensible cxecu- power to make the indorsement, and 
tive officer of a bank, is presumed to is sufficient to put him on hia guard, 
have, in the absence of positive restric- If be fails to avail himself of the noti<*e, 
tions, all the powers necessary for such and obtain the information which is 
an officer in tho transaction of the thus suggested to him, it is his own 
legitSmate business of banking. Thus fault, and, as against an innocent party» 
he is generally understood to have he naust bear the loss.” 
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of tliat bank in a bank in the city of New York, it appeurctl that 
tlic latter bad debited tlio former with certain checks wlii<‘h the 
cashier of tlie insolvent bank bad drawn npon the New York 
bank, payable to certain customers of the bank of which be wa!> 
the cashier, and then indorsed the names of these payees upon 
the chocks, making them payable to the order of a New York firm 
of brokers, who collected the amount of these checks from the 
bank upon wliieli they were drawn, Tlie New York Court of 
Appeals in its opinion referred to the discussion of the trial judge 
of the question of what the act of the cashier of the bank 
amounted to in law, as follows : “ Tn bis judgment, the caslucrV 
indorsement of the cheeks in tlie name of the payee, which he 
had written in the body of the cheek, was not, in a legal sense, 
forgery, lie said that act did not defraud the perbons wliObC 
names were used as payees, nor the bank in New York, nor his 
own bank, hut that the fraud consisted in the unlawful drawing 
of the check for his own purposes, with the intent to convert hie 
own bank’s funds. Eegarding tlie transaction in that light, and 
the indorsement as a part of one contiimous act of preparing the 
check so that the New York bank should pay the funds drawn 
upon to the indorsees, he very properly reached the conclusion 
that, so far as the New York hank was concerned, the cashier’s 
intent was the intent of his bank, and, hence, the payment of the 
checks was conclusive upon it.” Then it is said of the review of 
the legal questions by the General Terra, sustaining the judg- 
ment of the trial judge dismissing the complaint: ^^tJpon the 
question of the effect upon the transaction of the use by [the 
cashier] of names, as payees, of persons who were the customers 
of the bank,"" it is said in the opinion that that fact did not pre- 
vent tlie application of the principle which would govern if 
fictitious names had been selected and used for payees. They 
held, in substance, that the bank, through its authorized officer, 
had put in circulation paper, with knowledge chargeable to it, tliat 
the names of the payees did not represent real persons, and wuh 
the intention to indorse thereon the names of the payees, who, 
for all intents and purposes, were fictitious payees, and whose 
names were adopted and resorted to as o device to avoid snsiiicion.” 
The Court of Appeals approved these two judgments.^ A 

' Phillips Mercantile National 140 N. T, 556, 0S9, 660» uMrming 
Bauk of the Oity of New York, (1894) Hun, 378. The Court of Appeals in thdr 
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national bank of the city of New York was the correspondent of 
a country national bank. One who, dining the time in which 
the transaction in controversy in this ease took place, was cashier, 
and during the remainder of the time was president of the 
country bank, all the time practically managed the bank, and 
his codirectors and other officers had little or no oversight of 

opimoutUstinguiiahecl Shipman Bank though he had selected any names at 


of the State of Kew York, 126 N. Y. 
318, in those -words: “There it. had 
been found that the checks were signed 
by the firm, in the belief that the 
names of the payees n [)rehented real 
persons entitled to receive the amount 
of the cheeks, and with the int(‘ntion 
that they should be delivered to I'oal 
payees and should not go into circula- 
tion otherwise than througlia delivery 
to and an indorsement by the payees 
named. [The] (*mploynienl [of their 
clerk] did not com})roiiend the draw- 
ing or indorsement of checks or drafts, 
and in indorsing upon the checks the 
names of the payees he comniilled 
the crime of forgery, because he -was 
without authority in that respect and 
did so with the intention to deceive 
his employers, the makers, and to put 
their checks in circulation for his ac- 
count. That was a case wholly other 
than was made out here. It was stated 
in the Shipman case that the maker's 
intention is the controlling considera- 
tion, which determines the character 
of the paper, and that the statutory 
rule, -which gives to paper drawn pay- 
able to the order of a fictitious person, 
and negotiated by thr* maker, the same 
validity as paper payable to bearer, 
applies only when such paper is put 
into circulation by the maker with 
knowledge that the name of the payee 
does not represent a real person. The 
principle of that decision is quite ap- 
plicable to the case at bar. Though 
(this cashier] selected, for the execu- 
tion of his dishonest purposes, the 
names of persons who -were dealers 
with his bank, it was in legal effect as 


random. The difference is that, by 
the methods resort rd to, he averted 
siwincion on the part of the directors 
or other officers of his hank. The 
names he Ufaed w^ere, for his puri)oses, 
fictitious, because he never intended 
that the paper should reach the per- 
.SOI 1 .S -whose names were upon them. 
The transaction was one solely for the 
fraudulent purpose of appropriating 
his bank's moneys by a trick which his 
\ K >sitiori cnabl ( •( I hi m to perform . Con- 
cededly, if the naim^s of the payees 
were of fletilions persons [the bank 
whose cashier drew tlieso chocks] 
would have had no claim upon the 
defendant; hoAv, then, can the tmns- 
action be said to assume a dilTiTciit 
as])cct because the names adopted 
were of known persons? As cashier, 
invested with the authority to draw 
checks upon the hank’s accounts with 
its correspondents, instead of drawing 
them directly to the order of the part- 
ies, who he intended should get tho 
moneys, he drew them to tho order of 
persons who had no intere.st in them, 
and thereupon wrote their names 
under a direction to pay to the real 
parties, who wore intended to be the 
recipients of tho funds drawm upon. 
If the checks had been drawn directly 
to tho order of the real parties, the 
defendant would undoubtedly have 
been protected in paying them. As it 
was, the payees were fictitious per- 
sons in the eye of the law, and tho 
only real parties were the firms in New 
York, to whom the cashier sent them 
in such form as that they could draw 
the moneys upon them, The fictitious- 
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its afTiiu*s. He was engaged in sio(*k speculations on liis owJi 
account in Kew ^Tork, ami drew Crom time to time, for his 
own purposes, in favor of a firm in JSTew York, liis "brokers, on 
tlie haiik l)alancc with tin' JSh‘W Ti'ork bank. His lu'ukcrs from 
time to time reiurned to thal bank sums to bo credited to the 
country bank. Tbe latter, ])oing ruined by fraudulent operations 
of its ofiicer before mentioned, Avho disa[)] soared, became insolvent 
and was jdaced in tbe bands of a receiver. Tins receiver brought 
bis action against tbe firm of Xoav York brokers to recover tlie 
sums so paid to them by tills ofiicer of tbe country bank out of 
the balance lo tbe credit of llic bank with tbe Now York bank. 
The brokers claimed tbe right to offset the return payments made 
by them to tbe New York l)ank. The Irial court ruled tliat they 
were not entitled to do it, and lU) i|nestion in rehpo(*t of them was 
submitted to tbe jury. For tliK (*iTor the Ignited States Supremo 
Court reversed and rciiian<](Ml tin* ('UbC for a Jiew trial, bolding 
that, at the leabt, it was a rpieslion to go to tbe jury wbotber the 
ofTu^ers of the bank, t>tlicr than the dishonest oflicial, in tho exor- 
cise of reasonable and pnqier care, could have Mseertained that 

ness of tlie milker’s direction to pay fall upon tbe bank, whose directors, 
does not depend upon tbe identificii- by their misplaced coiitidcnee and gift 
tiori of tbe name of tbe payci* with of powers, made (hem po«.sible, and 
some existent person, but upon the not upon othiTS who, themselves act- 
intention underlying the act of big innocently and in good faith, were 
the maker in inserting the name, warmnted in believing the transaction 
Whore, as in this case, the intent of to have boon one coming within the 
tho act w as, hy the use of tho names cashier’s powers. It may bo quite 
of some known persons, to throw true that the cashier was not the agent 
directors and officers off their guard, of tho hank to (‘ommit a forgery, or 
such a use of names was merely an any other fraud of siu*h a nature, but 
instrumentality or a means which tin* be was authorized to draw or check 
cashier adopted, in the execution of upon the bank’s funds. If he abused 
his purpose, to defraud the bank, in an his authority and robbed his bank it 
apparently legitimate exercise of his must suffer the loss. The distinction 
authority. The cashier, through his between such a case and the many 
office and the powers confided to him other cases whi(*h the plaintiff’s coim- 
for exercise, was enabled to perpe- sol citcil from, is in the fact that it was 
trate a fraud upon his bank* which a within the scope of this cashier’s 
greater vigilance of its officers might powers to hind tho bunk by his checks, 
have earlier discovered, if it might In tmnsiuitting them, made out and 
not have prevented. If his position indorsed as they were, the hank was 
and the confidence reposed in him so far concluded by his acts as to be 
were such as to enable him to escape estopped from now denying their 
detection for the while, then the con- validit)'," 
sequences of his fraudulent acts should 
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these moneys had been deposited to the account of the insolvent 
bank, and would or would not have accepted such deposits as the 
return of the moneys to the bank.^ It appeared in a case that 
a Lank clerk, the duty o± whom it was to prepare exchange for 
tlie cashier’s signature, so drew a draft for twenty-five dollars io 
his own order that the amount could Lo readily altered. After 
procuring the signature of the cashier to the draft by pretending 
that he Avished to make a remittance of that amount, the clerk 
altered the draft so that it presented the aj^pcarance of a genuine 


draft for $2,500, indorsed it i 
sought in ihe action to hold the 

^ Kjssain o, Anderson, (1893) 145 U. 
H. 485. jVIr. Justice BimwKH, speak- 
insj for the court, <(rguemlo, said: “ Wo 
think [the principle upon •which tho 
trial court acted* which was stated by 
counsel for phiintiff in his brief, as 
follows. ‘It is settled by abundant 
authority that where one has taken 
the property of another damages are 
not mitigated by showing merely that 
the wrongdoer returned tho property 
without the consent of the owner or 
applied it upon the owner’s debts. It 
must appear still further that the 
owner consented to such action or that 
the proceeds wore so applied imdcr 
legal process without connivance of 
tho wrongdoer, * » does not 
control in this case. Defendants re- 
turned this money to the [country] 
bank. They deposited it with the 
[New York] bank, tho correspondent 
of the [former], and the bank from 
which they received the money or the 
checks from the [former]. In fact, 
th^eforo, the money was placed where 
it was before it was taken-— in tho 
possession and under the control of 
the [country] bank, Not only that; the 
[New York] bank, in its due course of 
bxisineas, by monthly reports, in- 
formed the (country] bank that they 
had received this money, and held it 
subject to its order, and it was subse- 
quently used by the [country] bank in 
drafts drawn by it in favor of other 


LIU I iiad it discounted, it was 
bank liable on tliis draft. The 

paities. If it be said that no officei 
of [this] bunk knew of these deposits 
except [its cashier], the wrongdoer, 
and that ho subseijuontly drew out 
most of those moneys in drafts to 
further other wrongs, the reply is that 
the other officers and directors of [this ] 
hank were cliargc'able with knowledge 
of these deposits. If, throuirh their 
negligence, they did not in fact know, 
that is a matter for which [this] bank 
and not the defendants were responsi- 
ble. [Defendants] had no supervision 
over its affairs, no knowleclgt* as to 
how those affairs wore managed. 
They were not called upon to go to [the 
place of its location] and hunt up the 
various officers tind directors, and in- 
form them, one by one, personally, 
that these moneys had been deposited 
to their credit in the [New York] 
bank. It was enough that they de- 
posited them, and that that bank, in 
the regular course of business, by 
monthly statements, informed the 
[country] bank that it received and held 
those moneys. The learned circuit 
judge seemed lo bo of the opinion 
that, as they had assisted [this cashier] 
in withdrawing these funds from the 
bank, they could not escape responsi- 
bility, unless the sum total of his de- 
falcation was reduced by their deposits 
to an amount less than that received 
froinMm. In his opinion overruling 
the motion for a new trial he thus ex- 



^ i>H] OFFTCKliS OV liANKS. 

United Stateii Oireiiit Cuurt of Appeals for tlio ^ovon tli (droiiif 
ufHrmed tlio judgincnt rendered in the Oiivnit (V)art in favor of 
the bant, holding tlmt the forgery by tlxe <derk, and not the iiog- 
ligonce of the bank, being the proximate cause* uC the lo^s, the 
bank waa not liable. Further, the bank was not liable on the 
ground that the forgery was c<»ininUtGd by its <*onfi(loritial 
employee, because in this transatdion he acted us a purchaser, 
and not as an employee, and the purchase of the draft being com- 
plete, he was the owner of it when tlie forgery was coiinnittedd 

§314, Teller and bookkeeper — their powers and duties. 
— There is no inherent, original power expressly conferred upon 
tlio toller of a bank, in the powers and dnti(\s usually eouferml 
upon sucli officer and to be exercised by him, to enable him to 
certify that the checks of the depositors of the hank will be good 
when presenied for payment at some future time ; nor h sucli 

l)rL*sse(l lilmsdi'' ‘f lore till the monej chtiripeablc lib uHir inbcoiiduet, 
retnrnctl liy [the wrongiloei'l vas in- in iespec*t t«> \\hl( h tlicj had u«> n.ut 
sufficient to replace his (hdalcation hy It will not do to -.ly limt they put ihc* 
an amount much larger than the sum inoncv wlun* he coiihl clw'ck it out. 
sought to he reenvered of the (lelcnd- aiul, thorciore, ait* responsihic for 
ants, and the bank had no knowledge what ho did with it. They cleposituil 
that ho had I’cturned anything to rc- it to the credit of llu* [<*ouulry] bank, 
place what hi* luid misapplied until he and it was for the officers ami direct 
had again misappropriated it. It is ors of that 'ank to take care of its de- 
not unjuDt or unreasonable to compel posits. Tho rule might he ditlcrenl if 
the defendants to restore such of the [the ■wrongdoer], the cnsiiior of the 
funds of the hank as they received [country] hank, was the only officer 
when they arc unable to xirove that authorized to draw on the [Xcw York] 
the hank was not directly or ultimately hank, or i luirged with knowledge oi 
a loser in conseiiueiice of thf‘ir acts, the state of the jiccmml; hut the ]>res5- 
It may be that [the wrongdoer] would dent and tidier had equal authority, and 
have misappropriated the money of were equally chargeable with knowl- 
the hank in other ways if they had re- edge; in fact, it appe.irs that these 
fused to receive tho checks, but cer- officers did dituv dr.ifts on the New 
tainly one temptation would not have York hunk and thus diminished the 
been in his path if he had found that total of deposits, and the other direct- 
lie could not use the paper of the bank ors, also, were under sonic obligations 
for his speculations with the same to know’ the affiiirs of the hunk; and 
facility as though it were Ins own it will not do to say (hat the bank can 
money/ But surely they cannot be ignore the negligence of all its officers 
held for his subsequent wrongdoing, andjwofltby their omission of duty.’* 
If they have returned a part of that * Exchange Nat, Bank of Spokane 
they assisted him in wrongfully with- ?>. Bank of Little Rock, (1893) 68 Fed. 
drawing, they nxQ pvo tanto relieved Kep. 140. 
from responsibility, and are not to bo 
Y5 



m 


OFFIOEES OF BANKS. 


[§3U 

powci' incident to, or necessary to, the faithful discharge of any 
of his duties.^ The court fiirtlicr held that a jury would not he 
warranted to infer such a power in a teller from evidence that 
tlio teller of the hank during all the time of his holding office 
whenever the coiiveiiieiicc of the hank or of its customors 
required it, certified that checks were ‘"good ” wliicli were drawn 
on the hank hy its customers when fimda to the amount of such 
chocks were to the credit of the drawers, aud his so doing was 
ill some instances known to the hank aud was not forbidden, 
or tliat it was the usage of the tcllerb of other hanks to do the 
same; further, that the usage of issuing certificates of deposit hy 
a teller td* a hank was not ovideiiee to i)rovc a usage of certifying 
cliGckh? The teller of a hunk in New York had genoral aiithorilv 
to certify cheeks, qualified hy diroctioiis not to do so without 
funds, and to enter them in the hooks, lie certified clic(*ks in 
violation of these instructions under a fraudulent arrangoinenl 
with the drawer. The hank was held liahleto a hona fide holder 
for value of the checks. The court further hold tliat tlie dehi^) 
of a year in prescuting the checks for payment did not impair 

V'. PicM., etc., Eagle Uauk, notes dis(oiintc<l; nnd to mleein the 
(1845) 0 ]^let (Wass.) yao. In the bills of the hank with specie when the 
opinion the nsnal duties of sudioUicer same is demanded. This is his oHicial 
are thus slated ’‘The ollice of the employment, and in tU(‘ disehargt* of 
teller is inijilied in the word used to these duties he is regularly to neeount 
designate it — to tell or eonit tlic for (he moneys he Iuh UH'eivc’d and 
moneys of the bank, whi'h are re- paid out, not only to prevent mistakes, 
teived or paid out. The ofliee is often hut to charge him when short or de- 
divided into two branches, that of re- linquent; and he is also made respon- 
ceiving telhr and of paying tidier, sible lor f lie payment of fi cheek when 
where the business of the bank is large thi‘ draw^er has not a like amount to 
and the duties eaniiot eojiveniently be his credit unh‘&bhc applies to the book- 
united in one pcrHoii. When united, keeper for inlormation as to the state 
the duty of the toller is to rec-dve all of the drawePh account, and then, if 
moneys offered at the bank in pay* an overpayment is miule through Iho 
nicnt of notes and bilk i^reviously dis- mistake or fault of the buakk(*c‘per, he 
<‘Ounted or lodged for collection as and not iho latter is responsible for the 
they severally fall due, and all moneys lohS. And when checks on other 
offered by customers of the bank to bo banks are receivi'd in ])aymcnt or on 
deposited to their credit on account, deposit (as is the usage among the 
whether ai'ising from moneys brought banka of the city), it ia made his duty 
by them to the bank, or the proceeds to attend to their collection by a given 
of discounts made for thorn; to pay hour of the day." 
the checks of depositor as the money ^Mussey 7\ ProsL, etc., Eagle Ihiiik^ 
is from time to time drawn out, or for (1845) 9 Met. (Miiss.) 30(1. 
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tlio holder’s rights A bant will be estopped by hs teller, apon 
the presentation of a cheek bearing a forged certification, he being 
the officer whose certification it purports to he, 2>r*nioiincing tlio 
certification genuine.*^ In a New Vork ease it a2)i)oarcd that 
after the certilicatiou of a check it was raised and the name of 
the payee changed. Tlio check was tlien tendered to tlic [)hin- 
tiffs in this ease, who sent it to the certifying bank during tiu* 
busy i)art of the day, and itN teller was a'^ked if tlie cheek was 
good. Defore thisiinpiiry the drawer of the cdieck liud requested 
the bank to sto^^ payment. The teller, however, resj)Oudcd 
affirmatively to the iinpiiry made as to the check being good. 
The Court of Appeals of New York held that the failure of the 
paying teller to call attention to the fact that the hank had been 
notified that tlio cheek hutl heen l()>t in transit to the [)ayec‘ and 
that its payment liad been stopped, which facts were entered 
upon the bank’s register of certified bills, amoinitod to negligf'iiee 
which wouhl authorize a recovery against the bank; further, 
that the fact that tlio teller did not know that tlie draft prcocntod 
was the one the j^ayment of Avhicli had been &to2^i)od. and his 
good faith in making the answer would not prevent a recovery;^ 
Should the toller of a bank enter a cheek purporting to ho drawn 
upon the bank iu the bank book of a depositor as cash, an<l it 
should turn out that the check wois forged, the ))ank would have 
to bear the loss.* Should the teller of a bank, aftin* receiving, as 
cash, an invalid check u|)ou another bank, eouseut to take it as 
his own and look to the drawer of the check for its 2:)aynierit, he 
cannot, afterward, without the consent of the bank autliorities, 
return it to the bank.® A l>aying teller of a national bank has no 
power, without the sanction of itb directory, to receive after bank- 
ing hours a post-dated check and to agree, f(»r the coiiveiiieiieo of 
the bolder of tliO check, that he will hold it uidil the day it is 
presentable and will then eanse an account to be opened by the 
bank witli the holder and tlio amount of the check jdaced to Ids 
credit so that it can bo drawn against.® The functions of a note 

^ Farmers’ & MechanW Bank * Levy v. Bank of the United States, 
Butchers' & Drovers’ Bank, (Ittoo) 4 4 Dali. 234; s. c , 1 Binn. (Pn.) 27. 
Duer, 319; alRrined in 16 N. Y. 125. » Union Bank of Georgetown a. 

* Continental National Bank r. Mackall, 2 Cranch Cir. Ct. 695. 

National Bank of the Commonwealth, <»Avercll Hecond National Bank, 
(1872) 50 N. Y. 575, (1890) 8 Mack. (D, 0.) 246. As to a 

* Olewa tJ. Bank of New York, (1889) post-dated check the court said: ‘*It 
114N.Y.70;8 .o., 22N.Y, Sfc.Repr.897. should in due course of husinesa ba 
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teller of a ’bank do not extend to tlie erasure of the name of one 
of several makers of a note, simply upon his request.^ A hank 
will not be bound by the statement of its teller that the indorse- 
ineni upon a check is genuine.® It is a gross Adolation of duty 
for the ofiicei's of a bank to honor a (*lieck or draft beyond the 
drawer’s deposits.® A bank will not be bound by an agreement 
of one of its officers to give notice to a surety in case of a default 
on the part of the makers of a note pledged as collateral, in the 
absence of proof tliai authority was conferred upon the officer to 
make it.'^ In paying a debt duo to a hank in good faith upon 
demand of one whom he finds as one of its officoi*s employed in 
its business behind its counter, without any knowledge that the 
officer’s authority is so limited that lie has no riglit to receive it, 
the bank will be bound by the payment.*''* The hookkoc[)cr of a 
hank or his sureties will not he I'clicved from liability on his 
bond which provides that lie would strictly account for all moneys 
belonging to the bank and apply itb funds to their proper uses by 
the consent of the cashier to the taking by the ])ookk('uper of 
money of the bank not due him and applying it to liis own nseJ* 
If, in receiving as cash the clieck of an individual of good credit 
upon another bank, in wliicli it afterwards appeared that he had 
no funds, the teller of a hank does only what is Ubual in the 
ordinary course of trade and business of banking and the usage of 
hanks in like circumstances, his so taking it would not be a broach of 
the condition of his official bond to make good to the bank all dam- 
ages it should sustain through Ins unfaithfulness or want of care.*^ 

presented by the bolder on the day of might he proaenled in the meantime, 

its date. It is payable only on that although such payracnls would leave 

day or after. The duty of the banker nothing to meet the post -dated checks/* 

is simply to pay his customers’ checks ^ Marine Bank of Chicago Ferry’s 

over the counter when presented on or Admr., (ISOO) 40 111. 25. j, 

after their date. It is no part of his ® Walker St. Louis National Bank, 

business to receive post-dated checks (1878) 5 Mo. App. 214. 

before they are payable and to engage ® Eichelbergcr /». Finley, 7 H. & J. 

to present them to himself, or, in otli< r (>td.) 381. 

words, to consider them as presented ^ New Hampshire Savings Bank ?>. 

to Mm for payment on the day when Downing, 16 N. II. 187. 

they are payable. Still less is it his ®East Eiver National Bank ??, Gove, 

business to engage in advance to pay (1874) 67 N. Y. 597, 

checks which ate post dated as before ^ Chew Ellingwood, (1885) 86 Mo. 

mentioned. If h© should do so it 260 

wordd be at his own risk, for he could Union Bank of Georgetown o, 
not refuse to pay other checks that Mackall, 2 Oranoh Oir. Ct. 095. 
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§315. General deposits. — It k now perfectly well settled 
that tlio relation between banker and customer who pays money 
into the bank, or to whose credit money is received thero on 
deposit, is the ordinary relation of debtor and creditor ; and that 
when the hank I’eccives the money as an ordinary depoisit and 
gives credit to the depositor, the numoy becomes the funds of the 
bank and maybe used by it as any other funds to wdiich it may 
be entitled. It is accountable for the depubits that it may receive 
as debtor ; and in respect to ordinary deposits, thero is an implied 
agreement between the bank and the depositor that the checks of 
the latter will he lionored to extent of tlio fund standing to his 
credit.^ A deposit ib general, unless made special by tlio dopos- 

' Hardy & Bros. r. Chesapeake Bank, Fear, 65 K. 0, 13 ; McGregor a. 
(1879) 51 Mtl. 503, 585; Horwits! v. Loomis, 1 Disney (Ohio), 347; Perky 
Ellinger, 31 IHd, 493, 503; Foley r. r. Muskegon County, 33 Mich. 182; 
Iim, 3 H. L. Cas. 38; Thompson v. Neely v. Rood, 54 Mich. 134; Kncriit 
Riggs, 5 Wall. 663; Bank of the Re- 0 . United Btates Savings Institution, 
public 0 . Millard, 10 Wall. 152, 155. (1876) 3 Mo. App. 503; Uniun Bank r 
As to the relation between general de- Tutt, (1878) 5 Ho. App. 313; Rtatc r. 
positors and a bank, see Marine Keim, 8 Neb. 63, 67; First National 
Bank f\ Fulton Bank, 3 Wall. 353; Bank Gandy, 11 Neb. 431, 434; Sew- 
Phoenix Bank Risley, 111 U. S. 135; aid County 0 . Cattle, 14 Nob. 149; Long- 
Planters* Bank Union Bank, 16 bottom’s Tlxrs. Babcock, 9 La. 50; 
Wall. 488; Boyden r. Bank of Cape Grant r. Fiol, 17 La. 163; Wall e Spur- 
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itor, or it is made expressly in some particular capacity l)y him. 
On a general deposit there will he an implied promise on the part 
of tho hank receiving it to restore not the same funds, hut an 
equivalent sum when demanded.^ This liability to pay out tho 
same on tlio checks of tho depositor is implic<l hy tho law, with- 
out a spociul contract to that effect.’^ The law iinplieh, also, that 
where a bank receives bank notes for deposit, in the absence of 
any agreement to the contrary, that tho hank takes tliein at its 
own ribk.® And oven though a hank should take hank notes with 
the understanding that tho ribk of tlieir being good was to rest 
upon the depositor, yet, it is the duly of the bank, upon knowl- 
edge of the insolvency of the bank issning the notes, to give legal 
jiotico of the fact to Iho deposilm*; and a failure notify him 
will not ho exensed by the depositor’s having knowledge of the 
fact.'^ A hank rec’eiving a sum of money on deposit generally, 
must account to tho depositor for the amount in good fnndb, and 
a local custom of l)ankors would n<it ho admkdble in evidence, to 
change the liahiliiy of the bank.''* AVlieuovor the relation of 
debtor and creditor exists between the hank and a depositor, the 
hank will ho liable for any de]>reciatioii of the currency.® 
"Where money is collected and mixed up with the general funds 

lock, 10 La. 343; In re Louisiana U ‘orbit ?\ Bank of Bmyrua, 3 Harr. 
Savings Bank, 40 La. Ann. 514. That (Del.) 33«), 
money* checlcsor bill deposited by a ^Ibid. 

general depositor in a bank become the ® Marine Bank of Chicago v. Birncy* 

l)roperty of the bunk* anti the relation 28 111. 00. 

of debtor and creditor between the bunk *Miiriiie Bjink of Chicago v, (‘haud- 

and depositor is thereby created, see ler, 27 111. 525, In Kupfer r. Bunk of 
Matter of Franklin Bank, (1828) 1 Galena* (18($4) 34 111. 322* a dei)osit of 
Paige OU. 249; Cliapman a While, gold coin had been made in tlxe bunk 
(1852) 0 N. Y. 412; Commercial Bank prior to the passage of tlie ‘’legal 
of Albany v Hughes, (1827)17 Wend, tcndei*” laws by congress, and had 
04; Marsh u, Oneida Central Bank been drawn out by chocks paid in 
(1861) 34 Barb. 298; JElua National treasury notes. The Biiprcmo Court 
Bank v. Fourth National Bunk, (1871) of Illinois held that the bank was 
46 N, Y, 82, Under what circuni- responsible for tho value of the coin 
stances the trustee of a school distnet as compared with the notes in which 
by a deposit in bank becomes the cred- the drafts or checks on this deposit 
itor of the bank, see Union School were paid. As to the right to pay in 
Township d, First National Bank, treasury notes of the United States 
(1886) 102 Ind. 464. where the deposit was made in gold or 

^Brahm Adkins, 77 III. 268; Me- other coin, see Thompson u. Biggs, 6 
Bwen «. Davis, 89 Ind. 109. D. G. 99, 

® Thompson a. Biggs, 6 D. G. 99, 
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of a bank it becomes a general depobit to tbc credit of the party 
for wliora tlio collection was made*, and is governed by the rales 
wliicb obtain in ordinaiy cases of deposit of money with l)anks.^ 
In snch case, therefore, should tlie funds after sneli iningUng 
become depreciated, the hank nnist sustain tl]<‘ loss and not tin* 
one for whom the collections were luado/** Where a dejwitor 
makes a deposit with a bank to his credit, with iiistriictioiis to 
apply it to the payment of a claim against liiiu held for collection, 
there must he an actual appropriation of the money for that pur- 
pose before it will ojierate a 2 >ayme*ii of the claim. Until this is 
done the instructions maybe countermanded. The money depos- 
ited is the money of the bank au<l the depo4tor may draw upon 
it or direct its appropriation in mmuo other way.* Wlicn a bank, 
in the ordinary transaction of its liusimss, receive^ money on gen- 
eral deposit, the money thcrely ho<'omcb tlie property <d the 
bank and the bank bec'oinos debtor to the depo^tor for the 
amount as so much money had and received, aiid any Bubse([nent 
loss of the money or destruction of it^ \nlue, falls on tlie bank. 
The depositor is only a creditor of the bank.* If tbc bank fail, 
and be unable to pay its debts in full, the dojjositur conics in only 
us a general creditor and can only re<'eive his jm> vuta share of 
the assets.® Wliere money is deposited with a hank by a board 
of officials in their offlciul relation, when snperteeded by tlio 
appointment of a new board, the money becomes subject 1o the 
check of the new board.** A hanking corporation taking from 
another an assignment of all of its jiroperty, on, as a coiibidora- 
tion, agreeing to pay all of the dehtb ami lial)ilities of this other, 
and proceeding to conduct the hnoiness of banking, and crediting 
a dejDOsitor of the former with the ainouut of his deposit upon its 
own buolcs of account, thereby as'^umos tlie relation to tlio depos- 
itor which the former owes to him.'*^ Tlie receii^t of a cashier of 
a hank is evidence of a deposit in a bank.® In a New York case 
where a bookkeeper in the bank, as well as boi>kkeo}>cr for one of 

* Marine Bank of Cliicugo r. Hush- (1883) Gl *ld, 4GT. The court refers 
more, 28 111 463. to and fouunents upon Leww r. Park 

sjhid, Bank, 42 N, Y. 463. and Swartwout 

^ Moore v. Meyer, 57 Ala. 20. Mechuulcs’ Bank of New York, 5 . 

^ Henry ^7. North, Bank of Ala., 63 Henio, 555. 

Ala. 627. ■^Gr<>en r. Odd PellowV ySnvings 

6Il)id. Commercial Bank, (1884) 65 Onl. 71. 

•Carman v. President & Directors ** State Bank 5. Kain, Breesc (III.), 
of the Franklin Bank of Ballimore, 75. 
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the bank’s depositors, received from the latter money for the 
purpose of depositing it in bank, entered the amount in the led- 
ger of the bank and in the deposilor’s bank book, but the money 
\7as not received by tlie latter nor entered in the cash book, it 
was held that in making tlie depo&it the bookkeeper was the agent 
of the depositor and not of the bank, and that the bank was not 
accountable for the money intrusted by the depositor to the book- 
keeper for deposit.^ A credit on tlie l)0()ks of a bank for a gen- 
eral deposit is an acknowledgment of the receipt of so much 
money.® A paper headed with tlie names of bankers, showing 
that a party had made a deposit with tlioni, stating the amount 
thereof, and signed by them, has been held to be Iona Jide evi- 
dence of a general deposit against the bankers.'^ A pass book, 
given by a bank to a depositor, is not a written contract but is 
prhaafmie oyidonce that tlio bank Las received the amounts on 
the dates tlioreiu statc<l, and l)inds the hank like any other form 
of receipt, and is open to explanation by evidence aUundeJ^ 
Should a bank receive the deposit of a minor it must honor his 
chocks.® Hhould a hank credit a depositor with the amount oi a 
clieck drawn upon it by another of its customers, and there bo 
no want of good faitli upon the part of the depositoj*, the act of 
crediting would bo equivalent to a payment in money. And a 
bank, it has been liehl, could not recall or repudiate the payment, 
because, upon an examination of the accounts of the drawer, it 
was ascertained that ho wah without funds to meet the check, 
though when the payment was made the oiiicer making it 
labored under the mistake that there were funds sufficient.*^ 
A cliock left with a hank fur collection and credited to the depos- 

*Manbattau Co. i\ Lydig, ^3; Audersou o. Leverick, 

4 Joluas. B77. (Iowa) 30 K W. Hep. 30. The court 

*Oorbit 0 * Bank of Smyrna, 3 distinguished Jassoy Horn, (54 111. 
Harr, (Del.) 235. W b ether a hank ctiu 379, ami Long o, Bimus, 107 Incl. 94; 
go behind its cashier’s entry on a «. c., 0 N. E. Rep. 1S3, and 7 N. E. 
depositor’s bank book to prove that Hop. 763. 

the amount depositetl Wtis a smaller ®Bank e. Headley, 17 W. N. 0. 
sum has been queried in Johnson t. (Pa.) 557. 

Farmers’ Bank, 1 Harr. (Del.) 117. « City National Bank v. Burns, 

* Brahmo. Adkins, 77 HI. 263. (1880) 68 Ala. 367; citing Chambers 

'♦Talcotfe ?>. First Nat. Bank of Miller, 18 0. B. (N. S.) 125; Levy r. 
Lamed, (Kans. l894)86Pac, Bop. 1086. U. S. Bank, 4 Dali, 284; Oddie ??. Na- 
See Davis «>. Bank, 58 Mich. 168; a c., tional Bank, 45 N. Y. 735; b. c., 6 Am. 

18 N. W. Bep. 629; Bank v. Bmith, Hep. 160; Bolton Richard, 6 Term 

19 Johns. 116; Asher Bonk, 7 Alb. Hep, 130; National Bank v, Burkhardt* 
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itor may he (iliarged back to lihn in ease tlie olieck pruvo‘> ii 
fraudulent one.^ IVhcro eoinnierdul paper is delivered to :i 
bank under an arraiigeiiiGiit that llie <k‘i[)i)sil*or ho fillowed to 
draw against ilj the pa2)er becomes tlin property of 1 he bank, and 
the dcj)o>sitor cannot thereafter claim The mere diacoimtiiig 
of pa2)er and placing the amount thereof to the credit of a 
de2)ositor who already has a large balance to his credit, will not 
make the bank a purchaser for value so as to protect it against 
infirinilies in the 2)apcr. Entering the ainouut of the difaCMmnt 
to the credit of the depositor simply creatco the relation b(ilween 
the bank and depositor of debior and creditor; and, as long as 
that relation remains and the deposit is not drawn out, the bunk 
lias simply promi&ed to pay ; the dcjiobitor h«as jiarled with m> 
value and would not be entitled to Iho lU’otectiun of a fjona 
holder of paper.*^ Hut while the mere discounting of papin* by a 
bank and placing the amount thereof io the credit of a depositor 
having already a balance io hU credit will not constitute the bank a 
purchaser for value so as to cut off equities, yet, us by the dis- 
count and credit, it beeonio.^ a debtor to the depositor if before, 
receiving notice of any infirmity in the paiiei* it imys out oji the 
(‘hecks of the dej^ositor the full amount due him, including tlui 
discount, the bank thereby will become a purchaser for value to 
as to be entitled to full proteetioin* This rule would obtain 
though tlie deiiositor, hy Ruhsequeiit deposits or discounts, pre- 
fiorvo a constant balance to his credit, for, in the absence of 
special facts demanding a different rule, payments are applied to 
the oldest debts/’ The f«<'t tliat the det^isitor he itself a Imik 
and the regular t*orresi)ondent of thc 3 discounting bank would 
not change the rules as already stated/ 

100 XJ. S. 686, The Alabama court Bulleno v. Coates, (1S8S) 79 Mo. 426; 
distinguished Boyd r.EinmersoQ,S Ad. Armstrong Exchimge ’National 
& EU. 184, and Kilsby r. Williams, 5 Bank, BIU U. B. 438. When hanker^ 
Barn. & Aid. 815. See on the subject ill nol be hold liable ns gunmntors ni* 
of drawing chocks, Martin v. Morgan, a deposit made with other bankers, sc‘e 
Oow, 12B; a. c., 3 J. B, Moore, 686; Dustin & IMusick a llodgen, (1868) 47 
Beterson v. iTiiion National Bank, 52 III. 125. 

Pa. St. 206; National Gold Bank ^Muim v, Sreond National Bank, 

Trust Co. V, McDonald, 51 Cal, 64; s. (1883) 30 Kans. 412. 

e., 21 Am. Rep, 697.. ^ Fox % Bank of Kansas City, (1883) 

* Rapp r. Bank, SO W. N. 0. (Pa.) 80 Kans. 441. 

468. * 

» Flannery v. Coutes, (1888) 80 Mo. « Ibid. As to what constitutes a 
444; Ayres % Bank, (1883)79 Mo. 421; legal deposit of money in a bank and 

IQ 
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§316, Depositors — duty and rights. — Depositors must 
laiow and eonfonu to tlie ordinary usage o£ business of the bank.^ 
Wliore one of two partner^ carrying on bu'ainess in liis own iifinie 
deposits moneys of the firm in his own name in baukj the other 
partner will have the right, during tlie lifetime uf hk partner, to 
oliange the aceoinit, placing it to the credit of the tinn, and after 
ills death to draw against it as surviving partner.*^ Though a 
do})Ositor’s account may be deemed balanced, and the lap^^e of 
time ])e siicli that as a whole account it cannot be openotl, yet 
particular items may bo shown to be false.^ A depositor is not 
precluded by a rule of a bank, that all payments made and received 
must he examined at the time, from showing aftorwarcks that 
there was a mistake made in the entry of his deposiL"* Neither 
will he be concluded by entires made in bis d(‘pohit book by the 
1)ank in waiting up liis account if he has made objection to it 
within a reasonable time after the account was written up/" 
VTliere the entry of a deposit was made by the teller of a bank, 
and the amount was erroneouhly stated to him by the de])0‘5itor\ 
dork, and the depositor questioned its correctness on the day of 
the deposit, as soon as lie discovered a mistake had been made, 
the Supremo Court of New York held that the depositor should 
1)6 allowed to recover from the bank the diflerenco between the 
amount entered and tlio true amount.® The United States 
Supreme Court Inib held that a depositor in a bank was esto]:)ped 
I0 question the correctness of his bank account by omission to 
examine entries in liis pass book and A^onchers returned, and to 
report errors/ They aKo hold that a depositor intrusting exaini- 

tho bank^'i liability, see Jackson Insui- Schneider t Irving Bank, (1865) 1 
anee Co. ®. Cross, (1872) 9 Heisk Daly, 500, e 0 , 30 How. Pr 100. See 
(Tonn.) 283. Godin ® Bank of the Commonwealth, 

1 A.merican National Bank a. Busliey^ 6 Buer, 76, as to -wlial amounts to an 
45 Mich. 135 As to the effect ot accounting between a bank and a de- 
usage of the bank upon other par- positor wliich Avill bind the latter 
ties, see Leavitt r. Simes, 3 N, II ‘•Mechanics & Farmers’ Bank r. 
14; Piscataqua Bank r. Carter, 20 N Smith, (1821) 19 Johns, 115. In Win- 
H. m, 248j Moore i\ Waitt, 13 N. II ter Bank of New York, 3 C^aincs, 
415; Crosby Wyatt, 10 K. II. 318. 337, a bank w'as held liable to the true 
* ComDaerdal National Bank Proc- deposilor, though the deposit had been 
tor, (1881) 98 Hi. 558. partly credited to one T\ho falsely 

®l\lanhatttin Co, u Lydig, (18001 4 claimed to be the deposilor, and the 
Johns. 377, bankhad parted with value to him on it. 

^Mechanics ^ Farmers' Bank '‘Leather Manufacturers’ Bank 
Smith, (1821) 19 Johns 115. Morgan, 117 U. S. 96. 
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nation of his hank account and voncliorh to his clerk, without 
l>roper supervision, was liable for loss by the clerk’s forgennos, 
where the bank had used due carc.^ A cheek drawn by a depos- 
itor, never accepted and not accounted foi*, would be no obstacle 
to a suit for tlio deposit.'^ In an aciion against a doposil-or for an 
overdraft ho may set off coupons, ])ayaldc to hearer, fur which 
the bank may bo liable® Should a depoc^itor on the same day of 
Ills deposit, and l)ofore it is placed to his credit on the l)ook>> id 
the bank, direct the casbier to change the <lepo*5it to flic (‘redit of 
another, which is done, and the money bo ilrawn ont on tlie check'*, 
of the latter, the depositor will not be allowed to recover the 
amount of the deposit from the bank.^ As a general rule, 
deposits of money in bank, ^idyect to the cliccksof the dejmsitor, 
draw no interest. It seems that if Ihero bbouhl be unreasonable 
and vexations delay in payment ibc depositor jni} demand ini cr- 
est.® In an Illinois ease it appeared that a dcpodlor in a bank, 
expecting to bo absent for a sbort lime, gave lii^ clerk and book- 
keeper a poMcr of attorney to draw ebeckrt on the bank ajaiubt 
deposits for fifteen days only, and placed the power of attorney 
with the hank. After his return he rcsuined drawing his own 
checks. r>ut after the expiration of fifteen days the clerk cdt\- 
trived to draw checks Mutliout the knowledge of the <lepo&itor, a 
part of which he applied to the busincbs of his employer and 
appropriated the balance to his own use. In the depositor’s suit 
against the bank to recover his deposits, the Supremo Ooni’t held 
that the bank was liable to tlio depositor for tbe moneys paid out 
on the checks drawn by the clerk after his agency ceased, so far 

^ Leather Manufactiircrb’ Bank /*. of proceeding ag.iinst him. vSftinmi/ 
Morgan, 117 B. S 90 o. Clark, IS III. 314, UiU r Allen, 13 

® Jackson Insurance Co c. Cross, 111 392. And the defending in good 
(1872) 9 Ileisk. (Tenn.) 283. faith of a biiit brought for the recovery 

'»Bank of thu United States r. IVlac- of the money is not a vevitious delay 
alester, 9 Pa. St. 473 Aldrich i\ Duiihara, 10 111 403 ” In 

^NelE I). Greene County National Ja&soy r. Horn, (1872) 04 III 379, 
Bank, (1880) 89 Mo. 3S1. where payment of an account ovi 

® Mrst National Bank of Springfield dcnced hy the entries in a dopositur’s 
D Coleman, (1882) 11 Bmdw. (Ill ) 308. hook had been repeatedly demanded 
The court said* It cannot he said that and ten years had elapsed after the do 
there has been any unreasonable and posit of the money, the Illinois Suprenn*- 
vexatious delay, unless the debtor has Court held that the delay of payment 
thrown some obstacle in the way, or, was vexatious and uurenbonable and 
by some management of his own, in- that interest should he allowed on the 
duced th(* creditor to prolong the term account. 
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u*? ho had aj^propriated them to liis own iise.^ It was insisted 
l)oh>rc ilie oonrt that the court before wliich this case was tried 
had erred in rciKlering judgment for any greater sum than the 
amount cliecdced out by the clerk before the bank book or pass 
book of the depositor was written up the first time, when all the 
clie('ks wei'o returned to the depositor. It was claimed that from 
that date, at least, the hank had the right to presume that the 
dork liad authority to draw checks. The Supremo Court, how- 
ever, atfirnicd the judgment.® In a case where a bank received 
a deposit of a cheek under an agreement that the check should bo 
paid out of the first unappropriated funds of the d 2 ’awer that 
came in, and large sums came in from the drawer, but all appro- 
priated, the bank was lield nut liable upon its agreement,^ There 
must he a demand for payment before a suit can be brought 
againsi a bank for a deposit."* And this demand previous to a 
suit is indihponsahlc to the maintenance of a suit for such deposit, 
unless cireumhtances are shown which amount to a legal excuse 
for not making such demand.® A <lopoaitor, however, would 
have an iintnediaie cause of action against a hank and its stock- 
1 udders for the amount of his deposit upon stoppage of payment 
by ihe baiik.^ An action against tlio hank eaimot bo maintained 


* Maniifaetnm's’ National Bank a, 
Ra-noh, (1H73) 05 III 09. 

' Ibid. The court said: “ The same 
qm*sliou nro'jo in the case of Weisser d, 
Ociilson, 10 N, Y. 68. There, as here, 
a dork had drawn chocks in the name 
of his employer, and the p.»bs book 
bad been several times written up and 
the cheeks returned before discovery 
of the fraud. The coiirl held that the 
balandng of tlio pass book and the re- 
turn of the checks are for the protec- 
tion of the depositor, and not for that 
of the bank, and the failure of the de- 
positor to examine the checks is not 
such negligence on his part as to ex- 
onerate the bank from liability for the 
continued payment of checks improi> 
erly drawn. * ^ ^ The facts that 
the plaintiff [in the case before us] had 
been thus careful to give the derk ex- 
press written authority, and to limit it 
to fifteen days, and to lodge this au- 


thority with the bank, in pursuance of 
a previous urrjngement, were sufli- 
cieut to .show the bank that the plain- 
tiff had no intotition of giving to the 
clerk a general authority to draw. 
The bank was guilty of great negli- 
gence in paying diecks of the clerk 
dmwu after that period, and cannot be 
excu.scd merely because the plaintiff 
failed to examine the returned checks, 
which he hud a right to presume had 
been drawn by himself alone. We 
consider the reasoning of the New 
York Court of Appeals, in the case 
cited, very satisfactory, and adopt its 
derision as the better rule.” 

® Johnston v. Bank, 101 Pa. St. 600. 

^.Downes e. Phoenix Bank, (1844) 6 
Hill, 297. 

®Brahni Adkins, 77 III 26B. 

“Mitchell Beckman, (1888) 64 Oal. 
117. 
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upon a certificate of deposit issncd to one, ‘‘siiLject to order of 
liimself * '**' and payable on return of tliis certificate 

before a demand for payment and a refusal to pay.^ A depositor 
will bo relieved from demanding the payment of Lis deposit 
preliminary to Iho riglit to sue, by a notice from the bank, or bj 
an advertisement, that liis claim would not be j>nid at the coun- 
ter.^ Upon the suspension of a national bank ami the appoint- 
ment of a receiver, a depositor in the bank, from the date of liis 
demand for it, will bo entitled 1o interest on his deposit/^ Where 
money may be deposited by the drawee in a bank to pay a cer- 
tain draft, not tliere at the time, tlio drawers would hav(» tio 
interest on the money until the apjdication to their draft ih made*. 
The drawee may revoke his <liroction at any time before th<* 
money is so apjdied.^ In an [udiana ease one who wished a loan 
of money emjfioyed a firm to negotiate it fr>rhim. Tliey ai)plie<l 
to another firm, who procured the money from their principal, a 
f^eclmty company^ and dieposited it in bank. Soon afterwards tin* 
first party executed his note and mortgage for the amount and 
delivered them to the firm who had procured the money, and 
they, in turn, left a check on tlie hank, with one of the firm first 
named, to be delivered to the first ])arty when he obtained the 
release of prior incumbrances on his land, wdiich lie agreed to do 
at a certain time. He did itot carry out the agreement at the 
time fixed, nor subsequently, and ten days later, while the cheek 
was still in the keeping of others, the hank on which it was drawn 
failed. The court hold that the loss was not hih, and that he 
could maintain an action ag^unst the secuiity company for the 
surrender and cancellation of the nv»te and mortgage.® One keep- 
ing an account with a banking house, depositing funds which are 
at the time current, has a right to insist upon payineni- in current 
funds, although the funds deposited may, in the meantime, have 
depreciated in value.® There has been a case before the Supreme 

^ Brown McElroy, (1B70) 5S Ind, »I^»tional Bank p. JMcchanics' Na- 
404. tional Bank, fit U. B. 437. 

® Farmers <& aiechanics* Bank ^JBank v. HiKkf'f*, 109 Pa. Bt. 130. 
planters* Bank, 10 G. & J. (Md.) 432. Company Ball, (18K6) 

That demand must he made for pay- 107 Ind. 163. 
ment of deposit before action to ro- « Willetts ®. Paine, (1867) 43 Ilk 
cover it, see National Bank of Fort Ed- 433, 
ward Washington County National 
Bank, (1876) 6 Hun, 006. 
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Court oi IVficliigaii in wliieh it appeare<l that the two inemhcrs of 
‘.I tinn joined in a letter to the hank, in which the firm kept an 
areount, instructing it to pay no checks on the part of the firm 
miles'^ they were (‘ountorsigned by a son of one of the partners, 
who was 1 lie bookkeeper of the firm. The other partner made 
au arrangement with the bank by wdiicli be was to get money for 
tlicir InihiuesB at another point where he conducted it. lie drew 
a number of cheeks in the name of the firm at different times 
which were not counter&igned by the bookkeeper. A check 
drawn in tliis way finally came back to the hank not paid, and 
was c]iarge<l up to the firm. For overdrafts on this account 
the bank brought its action against the firm. On the trial of tliis 
action tliere was no showing by the bank that tlie firm derived 
any benefit from the moneys received upon these checks, it rest- 
ing its claim u})on the contract implied from the signing of the 
(diecks in tlie firm name. The majority of the court affirmed the 
judgment of the trial court in favor of the tirin.^ A person 

‘ (?rladst<)acEx(‘han£ccrmiik ^ Kcal- in the case that Ihe defendants arc 
iag, (1893) 9*1 Mich. 139. c'^toppod from i dying upon this de- 

EKT, J , speaking for tiie maiorily, fense, for the reason that there was an 
said: “ It is suggested that the hurden opportunity for an examination of the 
of proof would rest uiion 1 ho defend- acoount and checks, and that the do- 
ants to show that the moneys did not foiidnuts should have examined these 
go to the benefit of thi* lirra In my checks, and iiotifl(*cI the [bank] of the 
judgment, this is not the corrett rule cvccjsS of authority and of the in va- 
in such a case. The [hankl seeks to iidily of the checks.” The case of 
recover, notwithsttinding it appear® Bank c, Morgtm, 117 IT. S. 96, cited to 
affirmatively that the nioncj was jiaid sustain this position, was distinguished 
out by it upon dKH‘ks viiidi were in the opinion of the Micliigan Su- 
dmwn without the rcquisit<‘ authority promo Court, as follows; But in the 
of the firm. Then' can be no doubt case cited, the party drawing the chock 
about the powc^r of cither member of had prumr facte authority to draw it; 
a copartnership to proloet himself by the hank acted in good faith in making 
atipuliiting that the other member shall the payment; the check passed back 
not have the authority to bind the firm into the hands of the drawer, with 
by signing checks, if notice is given opportunity to examine and observe 
to the bank which is the depository the error; it appeared charged in the 
of the firm; and when, on the afiSrma account of the drawer. Under these 
tive showing of the bank, as in this circumstances, it was held that there 
case, it appears that tho bank has dis- was a duty to notify the bank, in order 
regarded tho nodee, how can it be said that it might protect itself. But what 
that a primafaeie case is shown, with- notice was requisite in this case to 
out further showing that some benefit enable tho bank to protect itself? The 
was derived by the firm from the pay- moment it paid one of these checks, 
meat of the money? It is suggested its officers knew from direct notifica- 
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depositing money wiilt one bank, to be transmitted for Ids n^e 
;ni(l benefit to another bank, wliieli rofuhes or is> unable to receive 
it, and cannot bo eompelJed to iwnve it, tlie pni'puse of the 
deposit failing, the bank so receiving tlie hinno will Jiold it to the 
use of the depubitor, and imisl a(‘coun1 to Idiu for it. Money st» 
<leposite(l and expressed in the eertifi(‘ate of deposit, to be for- 
warded in the nsiial course of ])iibiuchs, cannot be regarded as 
assets of tlic hank to wliieh it was to be rtMuitted, and the bank 
receiving the deposit cannot apply tlie sanio in paynjcnl of debts 
due from tlic correspondent l)ank, nor would such niojiey be sub- 
ject to garnishment at the suit ui ereditiuv of that bank.* 

§ 317. When ownership of deposit is questioned — rules,— 
Tn a controversy over tlio rigid to a bank doposil where it is 
<lonied tliat the de]>ositor was thetvwiier of llio fund, and entitled 
lo draw the same from the bank, i( may be shown that the 
ownership of the deposit is in aimther, and that a payment io 
him releases tlie hank from liability.*^ A reeoiviM* of a eorpora- 
tiou appointed upon the removal of a former r(‘ceiver drawing a 
check upon tlie bank, where tlie receiver’s deposits of funds had 
been made for a supposed liahiiu-e due on that account, the bank 
deeliiiod to pay it on tlie ground that there was no such balance. 
Tlie evidence' sliowed the payment of a clieck liy the former 
receiver drawn to an individual for the amount of money ro<*eive<l 
liy him belonging to her and do])osite(l to tlie credit <tf the 
receiver’s account. In an action upon the protested check the 
bank had judgment in its favor. IT])on appeal tlie Ahiryland 
Oonrt of Appeals affirmed this judgment, holding that where 
such a receiver had deposited to his credit, as receiver, money 
belonging to an iudividnal, the corporation was under obligation 
to repay such person, and was, therefore, not prejudiced by the 

tioa that, they were violating the ex- which the as cU us the defend- 
proas instraotions and directions of ants, was apprised,’' Obant, J., dis- 
defondants. Why notify them of what seated on ouch of the points just 
they already knew? If either party discussed. 

was entitled to notice of this transac* ' Drovers* National Bank r, Ollare, 
tion from Ihe other, it wiis certainly (1887) 119111. 046; s. c,, 10 N. E Rep. 
the two defendants, us individuals, 960, followed in Xlnion Btock Yards 
who were entitled to notice from the Nat. Bank r. Dumoad, (1H94) 150 Ill- 
hank that some person connected with 501; a. 37 N. E. Rep. B63, 
the firm was assuming to violate the ‘^Wichita Nat. Baiik r Malthy, 
express instructions of the firm, of (Kans, 1894) 3G Pa(‘ Rt‘p. 1000. 
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|rinng of a elieek bj tbo receiver to tlie individual in payment uf 
th<' o1)ligatioii.^ Neither the bank nor the attorney can deny 
that money deposited by the depositor as attorney for another 
belongs to the latter,^ Money credited to a depositor may ho 
fcliowii to be the property of a third person and he I’eached by 
attachment against the latter, or ho may stop payment by proper 
notice. In the absence of any extrinsic claim, however, to the 
money the l^aiik would ho bound to honor tlio depositories 
eliGck.'^ In the absence of proof of fraud a deposit in the name 
of a third person is faoh a payment of a debt due him, 

and the third person’s ownership will be good as against all othei* 
porsons.** fmh ])rGsumption is that money deposited 

in a bank belongs to tlie pers(»n in whose name it may have been 
deposited; if claimed by another person the burden of proof 
would be upon him to establish his ownership.® And a hank will 
not ho permitted to allege that money received l)y it from a 
depositor belongs to some one else.® In an Ohio case a part} 
deposited money in one bank to the credit of another bank, but, 
without knowledge of the latter, took a letter from the bank 
Kceuring the deposit, addressed to the one credited with the 
deposit, advising it of the deposit, and afterwards delivered the 
letter to a third person, with his own name indorsed on the letter 
in blank, for presentation to the bank credited with the deposit. 
The couri held that, as between the depositor and the latter bank, 
the bearer of the letter had authority to control the fund, and, 
for that purpose, to write a check or order over the blank bigna- 
ture ; also, it was held that the fact that this bank held the note 
of the party making the deposit, then overdue, did not constitute a 
notice that the fund was to be applied to the payment of this note.’ 

^Ecclcs % Drovers & Mechanics’ Rice Foster, 6 Ohio, 279; Mitchel 
Nat. Bank, (Mcl. 1694) 20 All. Kep, McOahe, 10 Ohio, 405; Moore a Gano, 
903. 12 Ohio, 300; Howe ?>, Hartness, HiU 

* Burger % Burger, 135 Pa. St. & Co., 11 Ohio St. 449; Cornwell 
499; s, c., 26 W, N. C. (Pa.) 356. Kinney, 1 Handy (Ohio), 490; Fuller- 
»Hcmphfil fi, Terkoa, 132 Pa. SI. 646; ton Sturges, 4 Ohio St. 599; Putnam 
s. c., 95 W. H. C. (Pa.) 417, Sullivan, 4Mass. 46; Seltsor r. Brock, 

*Feny». McKenna, 9 Pa. 0o< Ct. 3 Ohio St. 307. In Tradesmen’s Bank 
17. V. Astor, (1888) 11 Wend. 87, the facts 

« Egbert v, Payne, 99 Pa. St. 944, were that the president of the bank 
« Bank t). Alexander, 120 Pa. Su 476. became treasurer of a voluntary as- 
»Wcirickt>, Mahoning County Bank, sedation, and as treasurer opened an 
(1866) 16 Ohio St. 206. See Ring & account with the bank, depositing the 
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A l^aiik cannot claim a Hon upon a Hank acccnint opened with it Hy 
one as the general agent, when it knows lhat ho iigcntof a cor- 
poration, lor an individual debt of the depohitor to tlie banh.^ 
A factor depositing nioncy in a bank which iias knowh»dgo ilint 
it is the proceeds of sales of goods for his princijuiPs account, and 
the principars ownerbhip, the l>ank will not be allowed, as 
against the principal, to appropriate the dep(>sit to payment of a 
general balance dtie from the factor to the baiik.^ A bank 
refusing, without cause, to honor a depositor’s <dicck ha^ been 
lield liable for substantial damages, though no special loss was 
shown.® In case a hank, with which an ageiit or trustc^e has 
deposited money helonging to his principal or beiieliciarv, ^v^thollt 
his authority, and in ignorance of the true ownership of the 
fund, applies the deposit to u debt which the depositor may owe 
it, the owner would not be debarred by that fact from re(‘Overing 
the money from tlie bank if it can be ideiiiilied.‘ The rule that 
a trustee may follow trust property as long as it can he inu-ed 
has no application in an action to recover money as a general 
deposit in a bank.^* As against a depositor, a hank c'aimof allege 
that the fund in its hands belongs to a third person against 
whom tlie bank has a couiiterclaiin.® A bank would not be 
authorized to pay out money on cheek of a dc^positor in his 
individual name where the de2)0&it lias been credited to him as 
trustee.'’' The money belonging to a county deposited by a 
county treasurer in a bank in his name ns ‘‘treasurer,” no unmey 
of the treasurer being mixed with it, upon his becoming a 
bankrupt, belongs to the county, and it would be no defense in an 
action against the bank to recover the deposit that it liad ])een 
paid to the assignee in bankruptcy of the treasurer/ Tliere is 
justification for payment by a bank of intiney upon orders 
of the one depositing tho money or liis agent, until notice 

funds of the association therein, wliicli * Patterson p. Bank, ISO Pa. Rt. 4111. 

account he overdrew. It was held ^Burtnett p. First JSfutional Ba,nk, 

that the hank could recover the 38 Mich. 630. 

amount overdrawn from the memhets ^McLam TT'aHace* (1885) 103 ImU 
of the association as he drew upon the 563, 

account as the agent of the association, * Bank p. Mason, 05 Pa. St, 113. 

* National Bank v. Insurance Co., ’Ihl p. Bank of St. Joseph, (1887) 
104 U. S. 54. 36 Mo, App. ISO, 

® Union Stock Yards Bank 8 Supervisors of Schuyler County 

Gillespie, 187 U. S. 411 Bank of Havana, (1875) 5 Ilun, 641 

11 
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id received of an adverse claim of ownersliip of the fundb.^ 
Where a hank is iiotittcd of adverse claims to a deposit, as that a 
d(»po^iior has parted witli his interest, and oihers have succeeded 
to Ills riglitb bv Ids act or throngli operation of law, the bank 
woidd nut ht^ jiistitied in paying the depositor.’* When a hank 
is enjoined hy a court from paying the bum deposited with it, 
citlu‘r to the depositor or to Ids assignee, it is its duty to obey the 
inandaie of tlie court, and not to pay out the funds deposited 
with it until the parties claiming the same can have an oppor- 
tunity to contest, hy iiiterpleiider or otherwise, the good faith of 
the a‘»siguuieiit.^ yiioiild a bank pay to any person other thaii 
the depositor the money lie may have deposited with it, the hank 
wouhl he recpdic<l to show not only that the money did not 
belong to the deposit<u\ but that it did belong to the person to 
whom it was pakh^ Where money belonging to one pei’son had 
been depositeil in a bank in the name ofanotlier, tlic hank’s pay- 
ment to the committee of the real owner of the money (the 
owner liaving became a lunatic) was held hy the !New York 
(kmrt of Appeals to have been legal and to have discliarged the 
hank, and that it was a protection against the ecpiitablo claim of 
a third per&on to whom the one in whose name the money was 
deposited had given a clieck, of which facts the hank had no 
notice.® 

^ 318. The passing of title by deposit of a check. — 

Wliether the title to a check deposited with a hank passes to tlio 
hank before eolli‘etion, as to immediately create the relation of 
(lel)lor and creditor ])etween the bank and a depositor, is a e[ues- 
tion of fact dcpemling upon the circumstances and course of 
dealing in eacli i)articul}ir case. Here certain checks marked 

F or deposit were deposited in a bank at a quarter to three on 
Saturday, and credit was immediately given for the amount of 
the checks on the pass book of the depositor. The hank closed at 
three and the next day was declared inbolvent with the checks 
still in its hands. The custom of the hank was, at the close of 

^ MeEwen r, Davis, (1873) 39 lud. s Springfield Marine <& Fire Ins. 
109. Co. r. Peck, (1883) 103 III 265. 

» German Exchange Bank ». Com- « Patterson ?>. Bank 130 Pa. St. 419- 
ndssioners of Ejicisc, (Bup, Ok N. *Viets v. Union National Bank of 
Y. Spl. Term, 1879) 6 Abb. K. C. Troy, (1886) 101 K. Y. 568. 



DEPOSITS AND (UIKCKS. Oil 

ojicli day’s biis-iness, to l)alaiiecitR Looks, erodi dug dcposliors with 
the amount t>f tlieir cliocsks, uiul, if a check was subsequently 
rotnrnod unpaid from the clearing house, it was charged oil to 
the depositors. This dejwsitor di<l n<>t know of this custom. Ilo 
had made deposits with the Lank for several years without any 
special arraiigemont, and had never drawn against uneollectcil 
checks, except hy particular understanding. On tlioso facts tlu» 
United States Oirenit Court fur the district of IMassaclinsetts held 
that title had passed to the bank so as to create the relation of 
debtor and creditor. But these facts being alleged in the 
depositor’s hill against the receiver of the insolvent bank, and 
connected with further allegatioiih that, at the time the chocks AV(*ro 
3’eceived, the bank was ‘Mrrotrievably insolvent, and made so by 
the operations of the president and tw(» others of the oiroctors,” 
and that the depositin' then believed it to be solvent, and had no 
means of knowing of its insolvencj^, the court Iield this was suili- 
cient to show fraud, and to render the bank liable to returji the 
cheeks or their proceeds. Further, it wav not ne(*esMiry for tlie 
bill to specifically allege that the officers of the bank had kiioul- 
edge of its insolvency, since such knowledge would be imidied 
from the allegation tliat the insolvency was caused l)y the presi- 
dent and two of the directors," This case was on app<*al 
before the United States Circuit Court of Appeals for the first 
circuit, and tliat court held tliat, under the circumstanceR of tlio 
case, no title passed to the bank by tlie deposit of the 
chock “For collection,” ami that the depositor was entitled 
to the proceds of the check collected and passing to the receiver 
of the bank then insolvent.^ One corporation which had 

' City of Somerville Beal, Re- phasizes it. The paying of nctual 
ceiver, (18US) 49 Fed. Rep. 790. money by a customer into a bank of 

® Beal, Receiver, ?>. City of Somer- deposit does not create a bailment, be- 
ville, (1892) f)0 Fed, Rep. G17. The cause, by the settled cuatorna, recog- 
oplnion of Putnam, Circuit Judge, is nized by the Supr(*me Court of tlu* 
an elaborate one, and it so learnedly Unilecl States, the 1Iour<* of LotcIr and 
discusses the whole question and so numerous other courts, the bank is 
distinguishes the cases on this subject authorized to mingle the money at 
that wo give it in this note. He >said: once with its general fund, creating 
'‘The fact that the checks were ex- immediately the relation of debtor 
pressly indorsed ‘For deposit,* does and creditor, subject by further ciis- 
not change the nature of what oc- tom to draft in the usual course of 
curred in this instance, as there are no business. But, with reference to the 
intervening equities, although it em- checks claimed by the city of Somer* 
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(lepoftif-ed a sight bill diaw upon another indebted to it iii 
another city in a bank in which it kept its account, and the bank- 
had credited it to the corporation on itsbooksas a cash item, and 
the bank, which was insolvent at the time, forwarded the bill to 
its correspondent in the other city, who collected the same after 
the bank had failed and closed its dooi-s, bronght an action in tho 
federal court for the southern district of Now York against tho 


ville, the word by which the transac- 
tions ordinarily doscribed may con- 
veniently have, and, therefore, should 
have, its full natural force and mean- 
ing. A mere deposit would only re- 
(luint a hank to lc(‘op; but a usage 
requiring the Maverick to do in this 
case something more has continued so 
long, and is so notorious and universal, 
that the law cun take judicial not ice of 
it, and it hapiiens that ils terms and 
ILmitiilions cannot he mistaken. The 
bank must use due diligence to col- 
lect, and as collections are completed, 
tho bank no longer holds the avails as 
bailee, but is authorized to mingle 
thorn with its other funds, and thus 
constitute itself a debtor. This, of 
course, makes the entire transaction 
something more than a mere deposit, 
in any proper sense, but this word 
well gives color to all that follows, 
and converts all that is due between 
the customer and tho bank to and in- 
cluding the actual turning of the 
checks into money, into locatio o/jcm, 
according to its meaning as explained 
by Judge Stoky in his work on Bail- 
ments, chap. 6, art. S. Aside from 
the right of the bank to constitnto 
itself a debtor from the time the 
checks are converted into cash, or its 
equivalent, instead of a mere trustee 
or agent, no qualification of the strict 
legal relations created by a bailment 
is deducible from the general nature 
of the transaction, the terms in which 
it is expressed, or the settled custom, 
or is shown by the appellant. ^ ^ 

The first impression coming from the 
fact that the deposit was immediately 


entered to the credit of the city in its 
pass book favors the view of the ap* 
pcllanl; hut a careful consideration 
wnll demonstrate that this was a mere 
matter of convenience, and the entry 
would have been tho same on cither 
theory, as was illustrated in Manufac- 
turers* Kat. Bank t. Continental Bank, 
148 Mass. 0o3; s. c., SO N. E. Rep. 
193, and Railway Co. v, Johnston, 13S 
U. S. 500; 6. c,, 10 Sup. Ct. Rep. 390. 
On the other hand, the apptillant fails 
to show that the city hud an absolute 
right to check against the deposit as 
soon as made, irrevocable by notiee 
from the bank; and that such right 
did not exist must be received by this 
court as n mailer of judicial knowl- 
edge, notwithstanding tho parties in 
Moors c. Goddard, 147 Mtisa. 38?; s. c., 
17 N, E. Rep. 633, and the complain- 
ant in this case seem to have regarded 
it necessary to prove the practice of a 
particular bank with reference to this 
matter. This is inconsistent with any 
theory except that tho hank is a bailee 
of deposited checks until they are col- 
lected; as is also the admitted fact that 
the bank is entitled to return to its 
customer an uncollectible check, 
though he neither indorp»>3 it nor gives 
any special agreement to that eHect, 
The appellant fails lo show any obli- 
gation to receive back such chocks, 
unlcs.s from special custom; and it is 
more in harmony with hindamciital 
principles to presume that this right 
to return grows out of the former 
than the latter. It strains the law 
to convert the natural incidents of a 
bailment into a right of an entirely 
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receiver of the hauk to recover tlio sum collected on this sight 
l)ilh The question in the case was whether the draft belonged to 
the plaintiff at the time it was paid by tlic drawee. If it did the 
defendant did not acquire title to the money. If tlie transaction 
ill controversy was equivalent to a discount of the draft tlie bank 
acquired the title to the paper ; if it was not, the bank merely 
became the agent of the plaintiff to collect the proceeds. The 


diiTerent clmraeter, to be sustained, if 
at all, by a custom violative of the 
ordinary rules governing analogous 
transactions. No {lulhorities have 
been cited or found liicli bind this 
court to the contrary of what is here- 
inbefore Gxpress(*cl. Kailway Co. r. 
Johnston, 133 U. B. 506; s. c., 10 Sup. 
Ct. Kep. 390, is not in point, as the 
paper in question in that case was not 
a check, but a sight draft, and the de- 
cision was made to rest mainly on the 
ground of fraud, us was stated by the 
learned judge from whose decree in 
file Circuit Court this appeal was 
taken. Ex parte Klchdale, 19 Ch. Div, 
409, is criticized in Balbach «. PrcUng- 
huysen, 15 Fed. Kcp. 675. It ran he 
added to what is there said that so far 
as the case touches this at bar, the 
different judges who sat in the Court 
of Appeal used essentially varying ex- 
pressions, all of which were unneces- 
sary, beyond the proposition that the 
banker there in question w-as, under 
the special circuinslaiieos, a holder for 
value Bank t. Loyd, 90 N. Y. 530, 
so much relied on as establishing an 
absolute title in the bank from the in- 
stant the checks were d(»posited, may 
perhaps settle the law for the state of 
New York. It apparently was so 
considered by Judge Wallace as late 
as 1886, as slated in Kailway Co. t, 
Johnston, 27 Fed, Rep. 243, The law 
of New Yoi*k was especially found by 
the Supreme Court of Massachusetts 
to he as stated in Bank v, Loyd, in 
Brooks ©. Bigelow, 142 Mass. 6; s. c., 
6 N. E. Kep. 766, and though perhaps 


not of importftiK'c, yet i1 is noteworthy 
that the parties deemed it necessary to 
prove the rule of that state as though 
local and peculiar, and not to be gtith- 
ered from the common law. Bank 
Loyd is discussed by the Bupremc 
Court in Railway Co. p, Johnston, al- 
ready cited; and its effect is stated 
(page 575, 138 U. S. and i)agc 392, 10 
Bup. Ct. Kep.) to be in bubslance that 
a transfer by a hank of a draft de- 
posited for collcetinn and indorsed 
generally, would confer title by reuson 
of * reputed ownership.’ This was 
the pith of the New York decision, 
the question being, not ns to title be- 
tween the primary hank and its cus- 
tomer, hut between the latter and 
another bank to which the drafts bad 
been rL'miitt*d. Bank v. llubbell, 117 
N. Y. 384: s. o., 22 N. E, Rep. 1031 
(decided November 26, 1889), can be 
distinguished from the case at bar 
only by the fact that in the former the 
checks were expressly indorsed ‘For 
collection.* Tlicy were charged by 
the depositor to the hanker simul- 
taneously with foi*wtirding them, and 
were in like manner credited at once 
on reception and before collection, and 
such as were protested were charged 
hack. The hanker ditl not ke(‘p the 
proceeds of the collections distinct, 
nor remit them speciflciilly; but they 
were mingled with his other funds, 
and remittances of hahmees were made 
each week. The-se covered the e.xist- 
ing credits on the books of the hanker, 
whether or not at that time collected. 
This method of husiuess hud continued 
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7)511 was dismissed.' Tlie mere credit of a check upon the books 
()f a hank, which may he canceled at any time, does not make the 
hank a Unit, fide purchaser for value. If, after such credit, and 
hefoiD payment for value upon the face thereof, the holder 
receives notice of the insolvency 


for many years. Notwillistanding the 
checks were indorsed specially ‘For 
collect ion,’ the transactions as a whole 
were identical in suh^ance with those 
usual in coimeciinn with a deposit as 
made in the case at bar; and the 
course of iiroccedings and the practi- 
cul construction given them by the 
parties were precisely the same as 
though the checks had been indorsed 
generally. The special indorsements 
effected nothing, except to give notice 
to a transferee or other (stranger. 
They "were covered into the transac- 
tions, and added nothing to them, he- 
causG checks delivered a banker are 
‘For collection’ in any view. The 
checks were accompanied with letters 
stating that they were indorsed ‘For 
rolleetion and credit.’ The court said 
that this amounted to a direction to 
credit after the collection; but the 
practice was to credit before, so that 
the letters of advice were thus actually 
superseded. Moreover, as already 
said about the word ‘ collection,’ the 
word ‘credit’ added nothing, and was 
entered into the transactions, because 
tbc banker could do this in any event 
unless instructed to remit specially. 
In this ease the Court of Appeals held 
that the title to the checks remained 
in the depositor while they were un- 
collected* In Biilbach t. Frelinghuy- 
B©n, already dted, the United States 
Qrcuit Court for the district of Kew 
Jersey laid down os the result of its 
conelusions the rule that a bank is, 
until collection, a bailee of checks 
deposited, or agent of its customers’ 
depository.” 

’ St. Louis <& S, F. Ry, Co. v. Johns- 
ton, (1880) 27 Fed. Rep, 248. Wallace, 


of the bank, it cannot Lecomo a 

J., having stated the question involved 
as stated in the text, discussed it in 
these words: “ The case of Metropoli- 
tan Nat. Bank?'. Loyd. flO N. Y. 581 
(affirming the same ease in the Supreme 
Court, reported in 25 llun, 101), is an 
authority directly in point against the 
plaintiirs right to recover. In that 
case the plaintiff deposited with the 
bank a cheek drawn upon another 
bank in a different city, indorsed by 
him, and the amount of the check was 
entered by the bank upon the pass 
book of the depositor as cash, with the 
depositor's knowledge. It was held 
that the bank became the owner of the 
check. The opinions delivered in this 
case, both in the Court of Appeals and 
in the Supreme Court, are a full and 
able discussion of the questions in- 
volved, and contain a full review of 
the authorities bearing upon them. 
On the other hand, the caj-e of Balbach 
c. Frelinghuysen, 15 Fed. Rep. 075, de'| 
cided by the Circuit Court of the dis- 
trict of New Jersey, follows the views 
expreshod in Morse on Banks and Bank- 
ing (page 421), and holds that the 
checks so depo.sited do not become the 
property of the bank, although by the 
course of business between the de- 
positor and the bank the depositor has 
been allowed to draw against the de- 
posits before the paper has been actu- 
ally collected. Upon principle, there 
Is no reason why, if the parties choose 
to treat the deposit of such paper as a 
deposit of cash, the transaction should 
not bo deemed equivalent to a dis- 
count of the paper by Uie bank. Sight 
bills drawn by one corporation upon 
another of prominent dnandal stand- 
ing, like the interest coupons of such 
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ioimfide lioklor hy Mibstnjiiont payinontj A national kank in 
Dakota, witli knowledge that tlie county tr(‘asiirer of a county liad 
not sufficient comity funds in liih lumds to l>alan(*e lus official 
accounts, coiiHonted to give him fictitious credil in order to enable 


corporation, or like certified <*heckH 
upoii banks, are generally accepted in 
commercial usage us the equivalent of 
money. They have pmctically the 
same attributes as bills ihsaedbybauk 
ing corporation, s, which are merely 
promises to pay at sight, tiud are every- 
where accepted as money, in the ab- 
sence of special circum.stajice,s aiVcct- 
ing the UnanciHl standing of the cor 
porat ion issuing them. Where bank 
bilLs are credited at their fa(»e to their 
depositors, and are treat at by the de- 
pository as a deposit of money, the 
bank receiving them becomes a <lehtor 
to the depositor for the fae(‘ umomit, 
although the currency may at the time 
be depreciated. JVIarine Bank r, JFul- 
ton Bank, S Wall. 253. When a sight 
bill is deposited -with a hank by a cus- 
tomer at the same time with money or 
currency, and a credit is given him by 
the bank for the paper, just as a like 
credit is given for the rest of the de- 
posit, the act evinces unrciuivocally 
the intention of the bank to trtnt the 
bill and the money or currency with- 
out discrimination, as a deposit of 
cash, and to assume towanls tlio de- 
positor the relation of a debtor insleaii 
of a bailee of the iiaper. If the cus- 
tomer assents to such action on the 
part of the bank by drawing chocks 
against the credit, or in any other way, 
ho manifests with equal clearness his 
intention to be treated as a depo'-itor of 
money, and, as such, as a creditor of 
the bank instead of a bailor of the pa- 
per. Under such circmustances it 
should be held that the bank acquires 
title to the paper just as it would to a 
deposit of money. The intention of 
the parties in the particmlur transaction 
may be ascertained from the course of 


their prcxioiiH dealiims. W hen it sit)- 
pcars that it has been the uniform prac- 
tice between the parties in Ibeir past 
dealings to treat deposits of paper us 
d(*i)osits of eash, their intention to do 
•so in tin* partifiilar transaetion .should 
be inferred, in the ubhence of new and 
ineousiatent emniinstuneex It is ijuib* 
certain that bunkers do not invariubly 
(timIU their customers tor siglit pupt‘r 
us for(‘nsh, but are genendly iulluein'ed 
l)}’’ the hnaneiul responsibility of the 
<'ustumer orlh(‘ drii\\ ee of the paper, or 
both. II a hank docs not wish to as- 
.sum<* tin* relation of a debtor f(»r the 
paper to the deimsitor, this intention 
maybe manifested in a very C‘.KpliciL 
mauuer by* crediting the paper as {>a- 
por. This was done in Thompson r, 
Giles. 2 Barn. & <\ 422. in the ( 'aw* of 
Kowloii, 1 Bose. 15, and in the (Use of 
Hargcnnt, Id. tr>;k Some significance 
must be attached to a credit enliy of 
the paper upon tlie books of the bank 
as cash, and the* natural implication 
would seem to In* that the bank, by 
making such an entry, assumes to re- 
ceive the bill as money. Correlutivciy , 
if the depositor \iiul(*rstands that the 
Inink proposes to receive the paper as 
money, and assents, cKprcssly or by 
arquiescem*G, it would .s<»em that he 
coiiseuts to part with the title to the 
paper. For lheb(* reasons the t*ou- 
clusions reached in ^letropolitaii Kat, 
Bank v. Loyd, arc iuIoptf*d as batis- 
faetoiy. The aul horiti»*s bearing upon 
the gent*ral questions are so fully^ cited 
and discussed in the opinions in that 
case that it is deemed uimotu'ssary for 
present purposts to rc*fi*r to them.” 

^ Dresser r, Missouri, eti*.. Construe 
tionCo., 93 U. H. 92; 3Tnnn c. Ke<'Ond 
National Bank, 30Kans. 412; Central 
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liilii ti> ini])ObC upon tlic county coniiuissioner&, wlio wei^e about 
to o\'{iiuiue liis accountb. Tlic treasurer was given a cashier’b 
(•hecb for a large sum, wliicb be indorsed and took to tbo com- 
inissioiierb. They received it, but refused to dibcharge liiin or 
liib liondbinen, and placed tlie check and buch funds as lie bad in 
cash in a box and delivered them to his bondbiuen. The latter 
dcptjsitcd tlie money and tlie check in another bank in the same 
place. Thib last bank, as ai)]jeared by the evidence in the case, 
inaiiifcbto<l a desire to gei control of this check, with a view to 
oppress its rival hank wliich had issued it, and seemed to have a 
knowledge of how it was issued. The bank brought an action 
against the l>ank ibSiiing it to recover the amount. The question 

the honajiile ownership of this chock, and how far the bank 
liolJing it was jirotoctod as a purchaser for value without notice, 
was file main one before the court. The United States Supreme 
(V)urt liebl that tbo circuiustanccs under which the check was 
issued were a plain fraud upon the law, and also upon tbo county 
oonirnibsionerb ; that tbo receipt of it and turning it over to tlie 
houdsincii of the county treasurer was a single act intended to 
assist the bondsmen in protecting themselves, and was incon- 
sistent with the idea of releasing them from their obligations ; 
tliut the question wliotlier the evidence did or did not establish 
the fact tliat the bank in wliicli it was deposited was an innocent 
holder should luivo been submitted to the jury.^ 

^ 319. Deposits in savings banks. — K savings bank cannot 
refuse to return a <lepositor's money to him because lie deposited 

]S"aUanal Bank r. Vulentine, 18 IJuu, a lianlv, in the ordinary course of 
417;Manfg.NationalBankt>.Newell,71 business, of checks, drafts or other 
IVis. 800, Buller z>. Harrison, Cowp. negotiable paper, received and credited 
505. on his account as money, the title to 

* Thompson c, Sioux Falls Nalional the chocks, drafts or other paper im- 
Bank, (1898) 150 U. S. 231. As to the mediately becomes the property of the 
vesting of title in a check deposited to bank, unless a diiferent understanding 
the credit of payee and indorsed for afflrmativoly appears. Further, that 
floposit, SCO Ditch r. Western Nut. an indorsement by the customer of a 
Bank of Baltimore, (Md, 1894) 29 Atl, check payable to his own order * ‘ f^>r 
Bep. 72, where there is a full review deposit in the [name of the bank] to 
of the cases upon this subject. In the credit of [the name of the do- 
iSflcurity Bank of Minnesota i\ North- positor] is sufficient to pass the* title to 
western Fuel Co., (Minn, 1894) 59 N. the check to the bank, and is not a ro- 
W, Kep. 087, it. was held that upon a strictive or qualified indorsement.* 
deposit being made by a customer of The cooil; cite in support of its ruling 
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it in the iiamo of some one else.^ General (lopofillors of baving.s 
hanks rannot set off tlieir deposits against tlicir debts due tlie 
bank. Tlic rule is different in the casi^ of special deposits out i>f 
the ordinary course (ff busine&s which Ihe bank may have received 
and converted to its own usc.*^ A savings bank in Kew Jersey, 
under a special charter, was authorized to receive and invest 
deposits for the benefit of tlio depo!^itors, tlic income or the profit 
to be divided among them after reasonable deductions for neces- 
sary expenses, the principal to he repaid to iho depositin's at such 
time and witli siicli interest and under siudi rcgnlaiions as tlie 
hoard of managers should from time to time i)rescribe. Under 
their regulations tliey not only received dopobits participating in 
the profits, and not payable except on thirl y days’ notice, but 
also another kind of deposits, called by them special depOhits,'’ 
which were not to participate in the profits, and were to be 
repaid to the depositors without any preliminary notice, Ilotli 
kinds of deposits wore mingled in tlie funds of the hank indistin- 
guishably. ^ A receiver was ap}>oiutod for tlie hank under insol- 
vency proceedings. The court, as to the relations between tlic 
depositors and the bank and the rights of the different claims 
against the assets, held as follows : That the hank \vab a more 
trustee for the benefit of the depositors ; that a depositor who 
borrowed money from the bank, seeurod by his note or mortgage, 
<*ould not set off against his debt the amount of his depubit at the 
time when the decree of iiibolvency was made ; that the so-stylod 
“'speciaP'' depositors Avere not entitled to ])riority in payment 
over the other class of depobitors ; that del)ts and expenses con- 
tracted by the bank in carrying on its ordinary husinohs were to 
be preferred ; that a claim under the covenant in a lease for rent 
accruing after the surrender of the jireuiiscs to the lessor by tlui 
receiver could not be maintained ; that money paid to the bank 

Uauk r. Miller, 77 Ak. 168; Bank n. H. 228; Bartlett Kcinington, 59 N. 
♦Smith, 132 Mass. 23?; Fletcher v. H. 3(W; Oilos r. Merritt, 50 N. IT. 33.*). 
Osbourn, (Minn.) 57 N. W. Rep. 33(5. Cogswell i>, Rockingliam Savings 
* Davis V. Lenawee County Savings Bank, 50 K, H. 43. As to the stato- 
Bank, 58 Mich, 163. As to depo-sitsin ments in a savings bank deporit Ix)ok 
savings banks by one in the name of being a pari of the contract between 
others, sec Kinaball r. Norton, 59 N. the bank and the depositor, see Heath 
JI. 1; Blasdel Locke, 52 N. II. 238; r. Portsmouth Savings Bank, 46 N, 
Marcy r. Atnazeen, 61 N. IT, 131; II. 78. 

Smith n Oasipce vSavings Bank, 64 N. 

78 
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hi exchange for ith cliec^k, given for tlie aecoinnuxlation of the 
pa 3 ^eo, -which was dishonored, presumably went into tlio funds, 
and Ihc debt hlioiikl l)e preferred ; that cliecks given to depositors 
on account of dc]3(>sits were not to be preferred^ Money 
deposited with a savings institntitui, to be paid at certain limes 
]>rcseril)ed, may, after demand made in pursuance of tlic by-laws, 
i)e recovered in an action of assumpsit. It would be no defoiise 
that the institution, having, in accordance with its by-laws, invested 
its funds in stocks which have <leprcciated, was unable to repay 
the whole amount of the deposits.® Eeasoiianle care and dilh 
gonce ih required of the officers of savings institutions.® Ucason- 
able care and diligence do nut necessarily retpiire the dishurbing 
officer of a savings institution to demand strict proof of the 
identity of the depositor in paying money on the presentment of 
a deposit book.^ A deposit in a savings bank stated in tlio 
depositor’s deposit book ” not made payable to order or bearer 
caniiot be assigned so as to enable the assignee to maintain an 
action for the depo&it against the bank.® A depositor in a sav- 
ings bank in reniisylvania drew an order thereon payable nine 

‘Stockton Mechanics’ Bunk, 5 entered therein,” and that “the insti- 
Htew. Eq. (N. J.) 163. tution will not be respoubible ior lose 

-Makin a. Institution for Ssiviugs. sustainod when a dejxjsilor has not 
ti) Me. 138; Makin r. Institution for given notice of his book being stolen 
Savings, 23 M(‘. 350. or lost, if such book be paid in whole 

® Sullivan r Lewiston Institution or iu part on presentment ” Subse- 
for Savings, 56 Me, 507. qnently the depositor’s book was 

'‘Sullivan ». Lewiston Institution stolen, presented to and paid by the 
for Savings, 50 Me. 507. In this aise disbursing officer of the institution in 
t ho depositor received n book of deposit good faith. In thi^ action of the dc- 
containing a copy of the by-laws, posilorto recover the deposit it was 
which, in accordance with their i>ro- heldthatif the disbursing officer, using 
visions, he thereupon “ subscribed imd reasonable care and diligence, but luck- 
thereby signified his assent to.” These ing present means of identifying the 
by-laws provided tlmt “all deposits depositor, paid Iwim fide on presenta- 
tthall be entered in a book to be given fion of the book by one apptirently in 
the depositor, which shall be his the lawful possession of the book, as 
vouchor and the evidence of his preq)- the owner of it, the institution had a 
erty in the institution,” and that “the right to rely upon the contract of the 
money of any depositor may be drawn depositor safely to keep the evidence 
either personally or by witnessed of his claim, or make known its loss 
order, in writing of the depositor, hut before it was presented for payment, 
no money shall he paid to any person « Howard Savings Bank, 40 Vt. 
without the production of the original 597. 
hook, that such payment may bo 
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weeks from date. Upon tlio uj)|)er margin of the blank form 
nsed were printed tlie words, ^^Tiettirn notieo tiekot witli this 
order.'’ On tlic lower margin below the drawer's signature ’were 
the following printed word« : ‘‘ Deposit book lunst Iks at bank 
before money can be paid/’ The Supreme Court of that state 
held that there was enough on the face f»f the order to show tliat^ 
in the commercial sense, it was not a regular check and was not 
intended to operate as such, but was drawn on a specially dei)osited 
fund, held by the bank subject to certain rnlch and regulations 
requiring certain things to be done before payment of tlie order 
could be required. “Tlie clTcct of these reqniremenis/’ they 
said, “was to restrain or qualify the otlierwisc general operatioii 
of the order.” The court was controlled hy the settled du(^trine 
that anything written or printed on a negotialde instrument ])rior 
to its issuance by the maker, relating to the 9iibj(*ct-matter of the 
instrument and tending to restrain or qualify it, mast be regarded 
as part of the contract intended to be evidenced thereby.^ 

§ 320. Receiving deposits by a bank knowing its insol- 
vency. — In receiving a deposit, after his insolvency, a banker is 
guilty of fraud. In such case the depositor will be entitled to 
rescind the contract and recover the check.® The dejiositor of a. 
check upon another hank w'ith a hank which receives it having 
knowledge of its insolvency at the time, may, in an action alleg- 
ing fraud, recover the check or the proceeds thereof/ Upon the 

1 Iron City National Bank z’. McCord, Hadley, i>i) N. V, ISl; s. r., 1 N. 
(1891) 139 Pa. St. 53. Hep. 537, an action was brought by 

® American Trust & Sav. Bank r. the plaintiff against the receiver of 
Gueder & PaescUke Manufg. Co., the First National Bunk of Buffalo to 
(111. 1894) 37 N. E. Bep 237; Chaffee recover the amount of a draft deposited 
■®. Fort, 3 Lana. 81; St. Louis, etc., with the bank ut a time when the 
K. R. Co. V. Johnston, 133 U. S. 560, managers thereof knew that it was 

3 Grant 0, Walsh, (N. Y. 1895) 40 insolvent. It held that permitting 
N. E. Rep, 309. Haight, J., speak- the plaintiff to make the deposit in 
iug for the court, said : ** The rule ap- reliance upon the aup]>osed solvenej 
pears to be well settled that one who of the hank was a gross fraud upon 
has been induced to part with his the plaintiff, and that the hitter was 
property by the fraud of another, entitled to reclaim the draft or its 
under guise of a contmet, may upon proceeds The .same rule was recog- 
the discovery of the fraud rescind nized in Bank Loyd, 90 N. Y. 531^ 
the coni met and reclaim the property, 537, hut in that i*use there was no 
unless it has come into the possession allegation of fitiud in the answer, and 
ot m holder. In (Vagie t\ eon&cquently it was held that the evi- 
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in oAchan^^o for ils clieck, girai for the accomniodtitioii of tlio 
[)ayof5 Avliitdi was tli^honoKid, presuinaLly went into the fiindb, 
and tho debt hlioiild Ije preferred ; that checks given to depositoi’b 
(HI account of deposits were not to ()e preferred.^ Money 
deposited witli a savings iiihtitntit>n, to be paid at certain times 
prescribed, may, after demand made in pursuance of the by-laws, 
be recovered in an action of as'^umpsit. It would be no defense 
that tlK‘. institution, having, iu accordance with its by-laws, invested 
its funds in stocks which have depreciated, was unable to repay 
the wliolo amount of tho deposits.® Eeasonaule care and dili- 
gence is rorjuired of the officers of savings institutions.® Eeasuti- 
able cure and diligence do not necessarily recj[uire the disl)ursing 
officer of a savings institution to demand strict proof of tlie 
hlcutity of the depositor in paying money on tho presentment of 
a deposit book,* A deposit in a savings hank stated in the 
depositor's deposit book ” not made payable to order or hearer 
cannot be assigned so as to enable the assignee to niaintain an 
action for the depoait against the hank.® A depositor in a sav- 
ings bank in Pennsylvania drew an order thereon payal)lo nine 

* Stockton Mechanics’ Bank, 5 entered therein,” and that “the insti 
Htew, lOq. (N. J ) 103. tution will not be respouhible for loss 

-Mukin D. Inslitutiou for Savings, bustaiuud when a depositor has not 
19 He. 128; Shikin r. Institution for given notice of his book being stolen 
Savings, 23 !Me. 350. or lost, if such book be paid iu whole 

® Sullivan Lewiston Institution or in part on presentment.” Subse- 
for Savings, 50 Me. 507. qiiently the depositor’s book was 

■* Sullivan a, Lewiston Institution stolon, presented to and paid b> the 
for Savings, 5ft Me. 507. In this ease disbursing officer of the institution in 
tbe depositor received a book of deposit good faith. In this action of tho de- 
eontaining a copy of the by-laws, positorto recover the deposit it wu«i 
which, in accordnn<!e with their pro- heldthatif the disbursing officer, using 
\ isions, ho thereupon subscribed and reasonable care and diligence, but lack- 
t hereby signified his assent to.” These ing present means of identifying the 
by-laws providc^d that “all deposits depositor, paid ?Jom fide on presenta- 
shall be entered in a hook to be given tion of the book by one apparently in 
the depositor, which shall be his the lawful posses.sioii of the book, a» 
voucher and the evidence of his prop- the owner of it, tho institution had a 
(‘rty in the institution,” and that ” the right to rely upon the contract of the 
money of any depositor may he drawn depositor safely to keep the evidence 
either personally or by witnessed of hia claim, or make known its loss 
order, in writing of the depositor, but before it was presented for payment, 
no money shall be paid to any person ® Howard i’. Savings Bank, 40 Yt. 
without tlie production of the original 597. 
book, that such payment may be 
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i^^eeks from date. Upon tho upper margin of the blank form 
used were printed the words, “JG-etiirn notice ticket witli this 
order.'’ On the lower margin below th<‘ drawer’s signature were 
the following printed words: Deposit book must he at bank 
before money can be paid.” The Supreme Court of that state 
held that there was enough on the face of the order to show that* 
in the commercial sense, it was not a regular check and was not 
intended to operate as such, but was drawn on a specially dopobited 
fund, held by the bank subject to ceriain rulcb and regulations 
requiring certain things to be done before payinont of the order 
could be recjuired. ‘‘The effect of these re(piireinenls,” they 
said, “^^was to restrain or qualify tho otherwibc general operation 
of the order.” The court was controlled hy the settled doctrine 
tliat anything written or printed on a negotiable instrument ]>rior 
to its issuance by the maker, relating to tho Gubject-matter of the 
instrument and tending to restrain or qualify it, must bo rogardG<l 
as part of the contract intended to he ovideiice<l thereby.^ 


§ 320. Receiving deposits by a bank knowing its insol- 
vency. — In receiving a deposit, after his insolvency, a banker is 
guilty of fraud. In such case the depositor will be entitled to 
rescind the contract and recover the chock.® The depositor of iu 
cheek upon another bank with a bank wliieli receives it ha%dng 
knowledge of its insolvency at the time, may, in an action alleg- 
ing fraud, recover the check or the proceeds thereof.® Upon the 


* Iron City Kational Bank r. McCord, 
(1801) 139 Pa, St. 52. 

» American Trust & Sav, Bank 
Guoder & Paescliko Manufg. Co., 
(111. 1894) 87 N. E. Eep 227; Chaffee 
Fort, 2 Lans, 81; St, Louis, etc., 
R. R. Co. V, Johnston, 133 U. S. 586. 

» Grant Wal&h, (N. Y. 1805)40 
K. E. Eep. 209. Haight, J., speak- 
ing for the court, said : “The rule ap- 
pears to be well settled that one who 
has been induced to part with his 
property by tho fraud of another, 
under guise of a contnict, may upon 
the discovery of the fraud rescind 
the contract and reclaim the px'operty, 
unless it has come into Ihe possession 
of a horn fidi liokhn*. In Crngie i’. 


Hadley, 09 N. Y 131; s. 0 ., I N. B. 
Rep. o37, an action was brought by 
the plaintiff against the receiver of 
the First Kational Bank of Buffalo ti> 
recover the amount of a draft d(*pobited 
with the bank at a time when the 
managers thereof knew that it was 
insolvent. It was held that permitting 
the plaintiff to make the deposit in 
reliance upon the supposed solvency 
of the bank was a gro.s3 fraud upon 
the plaintiff, and that the latter was 
entitled to reclaim the draft or itn 
proceeds The sjimo rule was recog- 
nized in Bank v, Loyd, 90 N. Y. 530- 
537, but in that case there was no 
allegation of fraud in tlie answer, and 
consequently it wtis held that the evi- 
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discovery of tlio fraud practiced by a banker in receiving on 
dcpoftit a clieck or draft, wlicn he knows that he is insolvent, tlie 
(U‘p().Nitor may rescind the contract, and reclaim the check or draft 
deposited, unless such cheek or draft has come into the possession 
of a lomjiile holder for valued If the proceeds of such a check 
or draft can be traced, the fund >vill create a trust in favor of the 
depositor in those proceeds^ Should a bank receiving from one 
oi' its cubtoiners, for deposit, his check upon another bank, know- 
ing its own insolvency at tlie time, and transfer this check to 
another bank, in an action by the latter against the drawee of the 
clieck, if the drawee answer, by way of defense, that there was 
fraud practiced upon him by the receiver of the check, and show 
buch fraud, the burden of showing that it was a lyonafide holder 
of the check would be upon the bank to which tlic check was 
trnnsforred.® In a Soutli Dakota case it appeared that the plain- 


dcncf' oilcrccl, t(‘ndmg to show fraud, 
vas i>iopt5iiy excluded.*’ 

^l^utional Citizens* Bank of Kew 
York ?>, Howard, (N". Y', Super. Ot. 
Hpl. Teim, 1886) 3 How. Pr. (N. S 

-Importers* & Traders’ Bank 
Everett, (Sup. Ct. 1889) SI N, Y. 
St. Repr. 98; a. c., 4 N. Y. Supp. 
699; citing Anonymous, 67 N. Y. 
698. 

•‘Grant Walsh, (N. Y. 1895) 40 N. 
E. Rep. 209. Haight, J., speaking 
for the Court of Appeals, said : ** lu 
Bank Biefendorf, 123 N. Y. 191- 
206; K c., 23 N. E. Rep. 402, Rtjgek, 
Oh. «r., in. delivering the opinion of the 
court, says : * The burden of making 
out good faith is always upon the 
party asserting his title as a Una, fide 
holder, in a case where the proof 
shows that the paper has been fraudu- 
lently, feloniously or illegally ob- 
tained from its maker or owner, 
fiuch a party makes out hia title by 
presumptions, until it is impeached 
by evidence blowing the paper had a 
fraudulent inception; and when this 
is done the plaintiff can no longer rest 
upon the presumptions, but must 
show affirmatively his good faith.’ In 
Vosburgh r. Dlofcndorf, 119 N. Y. 


357-3C4, s. c., 23 N. E. Rep. 801, 
O’Bkiun, J., says . * In this state it 

must be regarded now as a Sf'ttled rule 
that, when a maker of negotiable 
paper shows that it has been obtained 
from him by fraud or duress, a subse- 
quent transferee must, before entitled 
to recover on it, show that he is a 
horn fide purchaser.* In Bank 
Green, 43 N. Y^. 298, it was held that 
a party suing upon a negotiable note 
purchased before maturity is pre- 
sumed, in the first instance, to be a 
bona fide holder, but when the maker 
has shown that the note was obtained 
from him under duress, or that he was 
defrauded of it, the plaintiff would 
then be required to show under whtil 
circumstances, and for what value, ht* 
became the holder. The reason of 
this rule, as stated by Rapaulo, J., is 
that * where there is a fraud the pre- 
sumption is that ho who is guilty will 
part with the note for the purpose of 
enabling some third party to recover 
upon it, and such presumption 
operates against the holder, and it 
devolves upon him to show that he 
gave value for it,’ Citing Bank v. 
Noxon, 43 K Y. 762; Bank i\ Garll, 
55 hr, Y”. 440; Wilson i\ Rocke, 68 N. 
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tiff had deposited witli a bank, a few days before its iiibulv<'n<\v 
was admitted and its doors closed, a sum of money, taking from 
the bank a receipt, stating the purpose for which ilic money was 
left. Tins purpose was, as sliowu by the receipt, that when a 
warranty deed, properly executed, conveying to him certain lands, 
together with an abstract showing good title in the party wdio was 
to execute this deed, was delivered to tlie hank by the gi'antor, the 
money was to be paid to the latter. Tlio bank going into the 
bands of a receiver, the latter refused to pay the sum of money 
to the plaintiff upon demand. The Supreme Court affirmed llu‘ 
order of the court in which tlie proceedings in insolvency were 
instituted to the receiver to })ay this money to the plaintiff on his 
petition for such order, liolding that the sum of money hO deposited 
was a trust fund, and did not become assets of tlio bank, nor pass to 
the receiver as sueh.^ A depositor in a bank in Nebraska which had 


Y. 642; Nitkeisou a. Huger, 16 N. Y. 
379; 3 Oreeul. Ev, ^ 172, Baiky r, 
Bidwoll, 13 Meos. & W. 13,” As to 
fniud in receiving deposits by bankers 
with a knowledge of their insolvency, 
see Crngie Hadley, (1385) 99 N. Y. 
131; Rochester Printiug Co, Loomis, 
(1887) 45 Hun, 93. 

* Kiinmrl ». Dickson, (S. D. 1894) 58 
N, "W, Rep. 561. There was pre- 
sented to the court, on behalf of the 
receiver, an affidavit of the secretary 
of the bank stating that when it was 
left with the bank this money * ‘ was 
treated the same as any other deposits 
of said bank and mixed with the other 
money therein.” It was not intimated 
that this was done with the knowledge 
of the one who left the money with 
the bank for a distinct purpose, or 
that he in any manner consented to it. 
The comt said: “Upon these facts it 
would appear that the money was left 
in trust for a particular purpose, lie 
could not, afterwards, without the ac- 
quiescence of [the one who left it] 
change its relation to him from that of 
a bailee or trustee to that of a genersil 
debtor. We apprehend that no dif- 
ferent principle is involved because 
one of the parties Imppens to be a 


bank. Suppose, under th<* same cm- 
cumstaiiees, [plaintillj had left the 
money 'With [the seerttary] personally, 
and he had failed and made an assign- 
ment, would this money so found in 
his possession pass to liis absigiieu as 
his properly? If so, when and how 
did it become due? That he, or the 
bank in this case, had, without the 
consent of [the plaintiff] diverted the 
money and tised it for some other i>ur- 
pose, ought not to aifiKt [his] rights. 
Abuse of a trust ouu confer no rights 
on the party abusing it, or on those 
claiming privity with him. It is not 
claimed that [cash or money] found in 
the hanks vault when it failed is the 
very money or a part of it deposited 
by [plaintiff], and it is not necessary 
that it should be so. If the money dcliv- 
livored to the bank had been used by it 
in its business, it had presumably cithef 
paid its debts pio tonlo, or increased 
its assets; and the general creditors of 
the bank would bo in the same condi- 
tion if the money Ibuiul in its posses- 
sion were iiaid over in execution of 
the trust as though tiie money depos 
ited had been kepi sepamte, and the 
identical money received had been m 
paid over. Peak ik Ellicott, 30 Kans. 
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bocouu'. insolvent and made an assignment, claimed in tlie courts 
that, ni)on Iiis allegations lliat the bank was insolvent at the time 
it received llie deposit specified, within the knowledge of all of 
its ollieers, and that the <^fficers received his money with the 
intention of cheating and defrauding him, lie should be decreed 
to have a preference <»n account of Ids claim in tlm payment from 
the funds ill the hands of tlie assignee. The Supreme Court of 
the stale liehl that he did not have a right to a preference over 
ol her creditors upon tlie ease made in his petition.^ In a late case 


h. 1 Pac. Hop* ^ 

entirely nuulogtais to this. Peuk iuul 
Ifh vitli the bank of vliich EllieoU, 
upon its failure, 1ie(*}inie assignee, 
money lo pay a note wliieli tlio bank 
wtxn to scud lor. Aa in this case, ho 
took a n'ceipl bhowing the purpose 
l*<»v whii'U the money vns left. The 
bank passed the amount to I lie credit 
of Peak. AftiT Uio failure of the banli, 
it not having paid the note, Peak 
brought action against the asbignee, 
HbUiug the samp relief as is askod in this 
<*astN to "vvot, that the assignee be re- 
quired to pay over the amount in full 
as 11 trust fund. The Hiipreme Court 
reversed the trial court, holding that 
the transaction constituted a trust; 
that the relation created was not ihiil 
ot a debtor and creditor, but that of 
principal aud agent, or bailor and 
bailco; and that the subject of such 
trust did not pass to the assignee as 
assets of tho bank. It was held, fur- 
ther, that the manner in which the 
bank had treated the fund by credit- 
ing it to Peak and mixing it with its 
own money did not affret his right lo 
•claim the amount from the funds on 
hand. Mlicott t. Barnes, SI Kans. 
170; s. c„ 1 Pac, Rep. 767, vras a s-imi- 
lar case and the same rule controlled. 
McLeod i\ Evans, 66 Wis. 401; s. c,, 
28 1^. W. Rep. 178, au, applies the 
same principles, with the fiatmo result, 
where a draft had been left for collec- 
rion with a banker, who afterwords, 
and before the depositor had received 


ils proceeds, suspended and as- 
signed. .The court hold that the pro- 
emU of the draft constituted a tru'at 
fund, which did not pjiss to the as- 
signee, and there not being siiliicient 
cash in the hands of the assignee to 
pay the amount, that the same should 
bo a lien upon the assigned estate. 
Tb(* same principle, though to some- 
what dilTcreiit iaets, was applied iu 
People r. City Bank of Rochester, 9() 
N. Y. o2, and again in People r. Bank 
of Dansville, 89 IIuii, 187.” 

1 AVilson Coburn, (1892) 85 Neb. 
580. The court said: “The rule on 
the subject is stated by Judge Story 
thus: ‘Th(' right to follow' the trust 
fund ceases only where means of as- 
eertninment fail, which, of course, is 
the case when the subject-matter is 
turned into money and mixed and 
confounded in a general mass of prop- 
erty of the same description.* Sto^y^s 
Eq, 1259. That the foregoing rule is 
applicable to cases like, this, where tho 
funds in controversy are the assets of 
an insolvent bank, is well settled. In 
111, Trust & Savings Bunk Smith, 21 
Blatchf, 275, Judge Wallace, after 
remarking that the property cooies 
Into the hands of tho receiver as a 
trust fund for the benefit of all the 
creditors, proceeds as follows: Tt 
would be a violation of law upon his 
part to set aside any part of their 
assets for the complainant unless his 
portion is capable of identification or 
being definitely traced and distin- 
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ill the federal court f<n- tlie district of Tudiana, it has been held 
tliat where money and clieehs were nnsnhj^et'tin^dj" depoMtod in a 
bank, which was known by its uianagiiiiif oflieor to be hopelessly 
insolvent, a few niiimtes before elosiui^ time on the \ii^\ day on which 
it did business, and the checks wore suhscapienily eoll(‘<»tod by the 
bank’s clci'k, tlie whole of tin* dojiusit was cduir^ed with a trust, 
mid an equal amount might he reeoveriHl from tlie receiver, who 
retained the specific money among the general mass of the hank’s 


funded It was insisted in this r 

giiished,' etc. Counsel for pluintilf 
ia error roly with eoiindeiioc upon tin* 
<nific of Cnigie t, Thidlcy, 9U N Y. 

1 ai. We do not , howovcT, rogan 1 1 hat 
oMst‘ as authority . That, was an ai*- 
lion against the defondauta lor the 
proc(*etls of a dralt rtu-civod for colloo- 
tioii from an insolvent hank. The 
fund, therefore, was easily distin 
guishable from the otlier nsfiets of tin* 
bank. It ia evident from suhsetiiieui 
<*iises in ISew York that that <*ase has 
never been regarded as an anthorit.t 
in CUSPS like this, where the money of 
the (‘lainmnt has lieen mingled with 
the other funrls of the bank, and can- 
not be (listingiiislu'd Irom other assets 
in the hands of the assignee or re- 
<*eivur. In re N. Kiver Bank, 14 K. 
Y. Supp. 2{)1, is a ease directly in 
3 mint. Th(‘ Suiwcine Court thendn, 
after showing that Cragie r. Hadley 
was not authority, for the reason given 
above, hold that the petitioner wiij not 
entitled to iirt'ferenec, although he de- 
])Osited his money t«i the forenoon (»f 
the day on which the hank closed its 
doors,, on the assurance that it was 
solvent, U 3 >on the ground that it did 
not appear that the money had not 
gone into the general funds of the 
bank, and beeause he had failed to 
impress upon the funds in the hands 
of the reeeiver the character of a trust. 
Xn Atkinson a. Rochester Printing (^o., 
114 N. Y*. 1(18, the same distinction is 
made, and the court says: ‘The fact 
that the dof(*ndant became a creditor 


^{isc, on liohnlf of tlie receiver of 

of th<‘ insolvent bank through the 
Jrmid of its ollieers, and thobauk, a 
trustee (,v gave the dcTcmlnnt 

no riaht to a preference over other 
creditors unless it cmd<l trace and n* 
cover its property.’ And such is the 
law as recognized from the curliesi 
hislory b> tlie courts o! chancery 
Uyall r U<dle, 1 Atkyiis, IPJ, Tliomii 
son’s Appeal. 'H Pa. SI. IH; Perry on 
Trusts, ^ 12S ” 

‘Wasson i\ irawkiiiN, (1894) 59 Fed. 
Rci). 39;). it uas said 

BAKim, 1-). tl. ; “The bank wuh in- 
solvent. and -nas known by its jires- 
ident, who had sole management of it, 
to be insolvent. The knowledge (if 
the i)rcsid(3iit was the knowledge of 
the hank. Martin c. Webb, 110 U. 8. 
7; s. c,, 9 Siij) ('t. Rep. 4'2H; Bank r. 
Wbilker, 190 U. K. 307: s. c., 0 »Sup. 
Ot. Rej). olO. It fraudulently con- 
cealed its insolvency from the com- 
plainant, who was ignorant of it, and, 
believing it to be solvent, bedeiiosilpd 
in the hank bunk notes and (‘hocks to 
[a certain 1 amount within fivoininuti^s 
of its final (•onai>se. The n^ception of 
tUe money and checks, und(‘r sucheir* 
cnmsiances. was a fraud upon the 
plnintitT, and entitled him to rescind 
the transaction, and recover ba<‘k his 
deposit from the bank. The keeping 
of the bank ot^im, and the conducting 
of its business in the usual iminner, 
constituted a representation to its ens- 
lomerft of the solvency of the hank, 
upon which they had the right to rely; 



m 


DEPOSITS AND CIIBOKS. 


[g ^">20 


the hank, tliat, though the money and checks were obtained by 
fraud, the title to them vested in the bank ; and that the only 
relation subsisting between the plaintiff depositor and the bank 
was that of creditor and debtor ; and that he could not reclaim the 
money and checks, because money has no mark and cannot be 
idcntiiied ; and that the plaintiff had no lien on the funds in the 
receiver’s bauds entitling him to priority or preference over the 
other creditors of the hank. The court held adversely to this 
contention ; that the depositor was cntitlc<l to be preferred out 


of the funds in the hands of the 

and if the bank was known to l)c iu- 
holvont by the officers who were 
<*harged with its management, the con- 
cealment of that fact Irom a person 
about to make a fkpo&it would consti- 
tute a fraud upon him. The title 
acquired by the bank to the money 
and chocks deposited under such cir- 
cumstances would be voidable at the 
election of the depositor, who could 
bring suit to recover his deposit, with- 
out an} previous demand, The bank 
would become a trustee maleficio, 
and would hold the deposit for the use 
of the depositor, and subject Jo his 
right of reclamation. Railway Co. r. 
Johnston, 133 U. 8. 566; s. c., 10 Sup 
Ot. Rep. 390; Cragic v. Hadley, 99 N, 
Y. Rep. 131; h, c., 1 N. E. Rep. 537; 
City of Somerville Beal, 49 Fed, 
Rep, 790; Peck t). Bank, 43 Fed. Rep. 
857. In the ease of Cragie v, Hadley, 
it vras held that the acceptance 
of the deposit by a bank hopelessly 
insolvent constituted such a fraud as 
entitled the depositor to his drafts or 
their proceeds. In Anonymous Case, 
07 R, Y. 598, the court say; * This is 
not like the ctisc of a trader who has 
become embarrassed and iusolvont, 
and yet has reasonable hopes that by 
continuing in business he may retrieve 
bis fortunes. In such a case he may 
buy goods on credit, making no false 
representationB, without the necessary 
imputation of dishonesty. Nichols v. 


receiver.^ 

Pinner, 18 N. Y. 395; Brown d, Mont- 
gomciy, 20 N. Y. 287; Johnson ^j. Mo- 
nell, 2 Keyes, 650; Chaffee Fori, 
2 Lans. 81. But it is believed that no 
case can botound in tbe books holding 
that a trader who w as hopelessly in- 
solvent and knew that he could not 
pay his debts, and that he must fail in 
business, and thus disai>point his cred- 
itors, could honestly lake advantage 
of a credit induced by his apparent 
prosperity, and thus obtain property 
wliich he had every reason to believe 
he could never pay for.’ And it was 
decided that ‘ in the ease of bankers, 
where greater confidence is asked and 
reposed, and where dishonest dealings 
may cause widespread disaster, a more 
rigid ivsponsibility for good faith and 
honest dealing will be enforced tliauin 
the case of merchants and other 
traders;’ and that * a banker who is, 
to his own knowledge, hopelessly in- 
solvent, cannot honestly continue his 
business and receive the money of his 
customers; and, although having no 
actual intent to cheat and defraud a 
particular customer, he will bo held to 
have Intended the inevitable conse- 
quences of his act, i. e., to cheat and 
defraud all persons whoso money he 
receives, and whom ho fails to pay be- 
fore he is compelled to stop business.’ ” 
* 'Wasson Hawkins, (1894) 69 Fed. 
Rep, 233, The discussion by the court 
of the question thus raised deals very 
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§ 321. Certificates of deposit. — In making tlie fliseoimt of u 
note, a bank may give a certificate of depobit for tbo procoorlb, 
instead of paying over the money to tlie borrower.^ Where one 
person intrusts money to another to deposit in bank, tlu^ bank 
having knowledge of the owncrsliip, but no discretion as to the 


fully -with English as as other au- 
thorities, and was in these words: ‘^It 
was said by Lord Krao in Beg ». Beg, 
2 P. Wms. 414, ‘ that money had no 
earmark, inasmuch that if a receiver 
of rents should lay out all the mon(‘y 
in the purchase of land, or if an ex- 
ecutor should realize all his testatoi’s 
estate, and afterwards die insolvent, 
yet, a court of equity could not 
charge or follow tho land,’*’ Koe, 
also, Cox Bateman, 3 Ves. Sr 19. 
And bank notes and negotiable hills 
have been represented as possessing 
the same quality. But the notion that 
money, because it had no earmark, 
could not bo followed into or charged 
upon land in the hands of the ti ustee 
or his executor, arose from some mis- 
conception, and could not be sup- 
ported. In Miller Race, 1 Burrows, 
^452, Lord Mansfield exposed this 
misconception, and pointed out the 
true reason why money could only be 
pursued imder particular circum- 
stances. He observed: "It has been 
quaintly said that the reason why 
money cannot be followed is because 
it has no earmark; but this is not true. 
The true reason is upon the currency 
of it; it cannot be recovered after it 
has passed in currency. So, in case of 
money stolen, the true owner cannot 
recover it after it has been paid away 
fairly and honestly upon a valuable 
and lioua fide consideration; but, be- 
fore money has passed in currency, on 
action may be brought for the money 
itself. Apply this to tho case of a 
bank note. An action may lie against 
the finder, it is true, and it is not at all 
denied, but not after it has been paid 


away in current*y; and this point has 
been determined even in th(! infancy 
of bank not O',,” Lord EiiLENBonoiTon, 
in Taylor Plumer, 3 Miiule Ai S. 
562, 515, observed: "The dictum that 
money has no earmark must be undcT 
stood as predi(*ated only on an midi- 
vided and undistinguishablc mass tif 
current money; but money kept in a 
bag, or otherwise kept apart from ot her 
money, guineas, or other coin 
marked (if tho fact were so) tor the 
purpose of being dislinguisbiMl me so 
far earmarked as to fall within the 
rule which applies to every other 
description of iicrsonal prop(‘rty wdiile 
it remjiins in the hands of the factor 
or his general legal representative.” 
After these refereuce.s to English 
cases, it was said : "The true distinc- 
tion, then‘foro, betw'cen money, bank 
notes or negotiable bills, and other 
chattels, would seem to be that the 
former, for the proteetion of com- 
merce, cannot be followed into the 
bands of a hona fiifi holder to whom 
they have passed in due course of 
business, while other chattels afte(»ted 
by a trust may, in general, be pur- 
sued and reclaimed. The ancient 
notion that money could not be tol- 
loTved, oven as belwoen trust uo and 
eestffi gue tmsf, because money had no 
earmark, has given way to a more 
just and enlightened doctrine. 
Money, bank notes and negotiable 
bills may be followed by the rightful 
owner, where they have not been cir- 
culated or negotiated, or if the person 
to whom they have passed has ex- 
press notico of Ihe trust. Miller 
Race, 1 Burrows, *452; 1 Smith Lead. 


^ Mississippi Railroad Co. v. Scott, 7 How. (Mias.) 79, 

^9 
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iTiaiinor of making tlie deposit, it will bo wairanted in receiving 
tlic money and giving a certificate of deposit therefor in the name 
of tlie ]3<n'Son presenting tlie money for deposit. And where the 
real owner of the money deposited, receiving notice of the man- 

fails to dissent tliereto within a 


ncr in which it was deposited, 

Cas. (5tli Amer, ed,) 597 C‘250); 
Taylor Phmitir, 3 JMaule & S. 562, 
575; Kin 5 Egginton, 1 Term H. 
370; p. Kolle, 1 Atk. 173; Pen- 
noil beffell 4 DcGex, M. & G. 372; 
In re Ilalletl’s Estate, 36 Eng. K 
779; p. c,, 13 CIi. Biv. 690; National 
Bank v. Insurance Go., 104 U. 8. 54. 
The only ditTcrence Between money 
and notes and hills, is that money is 
not earmarked, and, therefore, ounnot 
he Iracetl, except under particular 
(•ireninsttiiujcs, while hills and notes, 
liaving a number and date, may 
generally he identified with les>s diffi- 
culty. It is conceded that, if plaintiff 
could identify the particular coins and 
hank notes which h(‘ had deposited, ho 
would have the right to withdraw 
them fram the mass of coins and hank 
notes which passed into the hands of 
the receiver; hut it is insisted that 
inasmuch as the money deposited by 
him has, like water, flowe<l into the 
common mass and so become incapable 
of identification, the right to pursue 
and reclaim it is lost, although it 
is admitted that the very coins and 
bunk notes deposited by him con- 
stitute a part of the common mass. 
It is charged in the bill, and admitted 
by the demurrer, that the identical 
coins and bank notes deposited by the 
plaintiff remained in the bank when it 
stopped business, and came into the 
hands of the receiver, who now has 
them in his possession as a part of the 
general mass of coins and notes held 
by him as such receiver. In such a 
case the identification is sufficient to 
entitle the depositor to follow and 
reclaim the deposit made by him. 
Although the identical coins and bank 


notes cannot be ascertained, yet, as it 
is admitted that so much in coins aud 
hank notes belonging to the plainlifi* 
is in common mass, he is entitled, in 
equity and good conscience, to take so 
much out. If he does not withdraw 
from the common mass the very coins 
and bank notes deposited by himself, 
DO injustice is done, for he leaves an 
equitable amount of bis own in place 
of every coin or bank note deposited 
by another. Pennell v. Bell'ell, 4 
DeGex, M. & G. 372; In re Ilallett’s 
Estate, 36 Eng. II. 779; s. c., 13 Gh. 
Div. 696; Cmgie o, Hadley, 99 N. Y. 
131; s. c., 1 N. E. Rep. 537; National 
Bunk ®. Insurance Co., 104 U. 8. 54; 
Frelinghuyson i\ Nugent, 36 Fed. 
Rep. 229; Peters r. Baiu, 133 U. H. 
670; s. c., 10 Sup. Ct. Rep. 354; Bank 
V. Dowd, 38 Fed. Rep. 172; Atkinson 
fl. Printing Co., 114 N. Y. 168; s. 0., 
21 N. E. Rep. 178; In re North River 
Bank, 14 N. Y. Supp. 261. Aud the 
proceeds of the chocks aro governed 
by the sanio principle, because the 
identical coins and bank notes realized 
from their collection constitute a pari 
of the common mass in the receiver’s 
hands. The mere fact that the plain- 
tiff became a creditor of the insolvent 
bank through the fraud of its presi- 
dent, and that the bank became a 
trustee malefido, would give him 
no right to preference over other 
creditors, unless he can trace and 
identify his money as a part of the 
common mass. But when it is shown 
by indubitable proofs, or is admitted, 
as in the present case, that the identi- 
cal hank notes and coins so obtained 
by fraud, constitute a part of the 
common mass of bank notes and coins 
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reasonable time, he will be held to have mtified the same. And 
after the lapse of several years he cannot object that the bunk 
subsequently paid over the money to his agent upon llio presenta- 
tion of the certificate of deposit* the bank having no knowledge 
that the agent’s possession of the certificate was wrongful and 
toi’tious,^ A certificate of deposit is prima facie ovidenee of 
indebtedness.® A certificate of deposit payable in currency ” 
means privia facie money current by law, or paper oqiiivaieiit 
in value circulating in the business community at par.’** By 
giving a certificate of deposit for current bank notes,” the 
receiver of the deposit admits that to he the cliaraeter of the 
money received, and will be csto]}ped by the admission from show- 
ing that the funds received were not current, or claiming the 
right to pay in anything but the same eliaracter of fumis;* A 
certificate of deposit has been treated, in fact and in law, as a 
promissory note for the payment of money.® A certificate of 
deposit for a stated sum, to draw interest, if left tor tliirfy clays, 
and payable on rotiu’ii of the certificate properly indorsed, has 


in the hands of the receiver, in my 
judgment, the modern and better 
doctrine is that the depositor may talcc 
out of the common mass so much as 
he has put in.*’ 

^ Bank of Montreal Dewar, (1880) 
6 Brad w. (111. ) 204. On the first point the 
court cited MeNeil a Tenth National 
Bank, 46 N. Y. 323; Anderson ». Arm- 
stead, 69 111. 432. 

3 Cushman®. Illinois Starch Co., 79 
III SSI. 

* Phelps a. Town, 14 Mich. 374 In 
Hulbert ®. Carver, (1863) 40 Barb. 365, 
where the plaintiifs had deposited 
money with defendants, bankers in 
Chicago, Illinois, taking a certificate 
that they had deposited in the bank- 
ers' office a certain amount “Illinois 
currency,” payable to the order of 
themselves on return of the certifi- 
cate, the Supreme Court of New York 
held that they were at least entitled to 
payment in Illinois currency, receiv- 
able in the ordinary transactions of 
business at par, if not entitled to 
specie. 


Osgood r. McC’onnell, (1863)32 lU, 
74. As to the meaning of ‘ ‘ currency ” 
and “cmTont hank bills’* the court 
said: “This court has repcHiteclly held 
that currency and <airrent bank bills 
have afi.\ed known signification. That 
the term currency means bank bills or 
other paper money, which passes as a 
circulating medium in the business 
community as and for the constitu- 
tional coin of the country. Current 
hank bills, it will be porceivod, muon 
precisely the same thing us currency. 
This question has been repeatedly 
before the court, and it has been uni- 
formly so held. Sec Chicago Pirc & 
Marine Ins. Co. Keirun, 27 III 301; 
Marine Bank i\ Chandler, 27 III. 525; 
<3alciia Ins. Co. Knpfer, 28 III 832; 
Chicago ^lurine & Fire Ins. Co, Car- 
penter, 28 III 360; Marine Bank 
Rushmore, 28 III 463; Swift Whit- 
ney, 30111 144; Trowbridge®. Seaman, 
21 III 101.” 

« Bank of Peru Farnsworth, 18 
III 668; Laughlin Marshall, 19 HL 
390. 
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been hold to bo a good promissory note.^ Where a bank addresses 
to another bank an instrument stating that a person had deposited 
with it a stated sum of money to the credit of the latter bank 
for the use of a third person, such instrument would be in its 
legal cliaraetor a certiticato of deposit.® A certificate of deposit, 
“payable in current funds,” is equivalent to a promissory note, 
but not being payable in money is not governed by law morcliant.® 
Indorsees of a certificate of deposit, not bearing interest, who 
received it more than six years after it had been paid and should 
have been surrendered, were held by the Indiana Supremo Court 
to have taken it as dishonored paper, and not as a continuing 
negotiable security, and not entitled to enforce its second pay- 
ment after such an unreasonable delay.^ The transferree by 
indorsement of a certificate of deposit, takes it subject to all 
equities between the payee and the bank.^ In a case whore a 
national bank upon a deposit made by a depositor over its coun- 
ter, in the usual course of business, issued to him a certificate of 
deposit, which he received in the belief that it was the obligation 
of the bank, but which purported to be the individual obligation 
of its president, the officers of the hank knowing of and permit- 
ting this course of business, the Supreme Court of Ifcw York 
held that the defendant was not bound by the acceptance of the 
certificate to knowledge or notice that the deposit was accepted 
by the president of the bank individually, but was entitled, under 
the circumstances, to believe the certificate was the obligation of 
the hank, and that the bank was estopped to deny its liability on 
the certificate.® A bank has been held responsible for the money 
of a depositor notwithstanding a fraud perpetrated by its officers 
in inducing the depositor to accept their certificate of deposit as 
that of the bank.*^ But a bank would not be responsible for an 

» How6 Hartuess, (I860) 11 Ohio 233; Lindsey McCldland, 18 Wis. 
St, 449. 481; Klauber a BiggcrstafC, 47 Wis. 

*Aniifltrong t). American Exchange 551. 

National Bankj 1 33 U. S. 483. 'Ilumboldti Trust Co,*a Estate, 81 

« National State Bank of La Fayette Pa. Co. Ct. Rep. 621. 

Ringel, (1875) 61 Ind. 893. « West % First National Bank of 

«Oregg u Union County National Elmira, (1880) 20 Ilun, 408. As to 
Bank, (1882) 87 Ind. 238, As to the negotiability of a certificate of deposit, 
regularity of certificates of deposit, soe see Smith «. Mosby, Receiver, (1872) 9 
O’Neill Bradford, 1 Finn. (Wis.) Heisk. (Tenn.) 601. ' 

890; Ford Mitchell, 16 Wis, 804; ’ Steckel t). Bank, 98 Pa. St. S76; 

Platt u Sank County Bank, 17 Wis. Ziegler Bank, 98 Pa. St, 898. 
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lerest-bearing certificate of deposit, issued by its president in 
3 name of his firm, under circumstances by wiiicii the depositor 
aid not have been misled.^ In an Illinois case it appeared that 
3 employee of owner of money, who had intrusted it to him to 
posit for him in a bank, deposited it in his own name, the bank 
owing whose money it was at the time. The employee after- 
ii'd indorsed the certificate of deposit to the owner of the 
mey, who deposited tlie certificate in the saf(j to wliieli his 
ployer had access, but gave no notice of these fects to the 
ik until after the employer had taken the certificate, and drawn 
3 money on it, and had it placed lohia own individual account, 
Lcn he did inform the bank of his rights. After this, however, 
treated the transaction as a loan to liia employee for over 
•ee years, expecting to have him secure it. During this time 
made no claim on the bank. The Supreme Court held tliat 
cler these facts the owner of the mouej thus deposited could 
: maintain an action of tr<»ver against the bank for a conver- 
n of the money, for the reason that he had by his acts vested 
employee with an apparent ownership or control of the money, 
i had thus acquiesced in the payment of the money to him.® 
e assigning of a certificate of deposit transfers to the assignee 
1 whole sum deposited, as stated in the certificate.® An innocent 
.der of a certificate of deposit issued to a cashier, naming him, 
funds deposited belonging to his bank which the cashier 
nsferred to him, would be protected, thoiigli the transfer may 
in bad faith on the part of the cashier.* An attempt by the 
der of a certificate of deposit to obtain payment of it before 

Bank Williams, 11 W. N, C. » Springfield Marino &FiroIns. Co, 
) 847. In Jenkins d. Walter, 8 O. v. Peck, (1882) 102 111. 205. In Hazle- 
. (Md.) 218, a guardian liad depos- ton v. Bank of Columbus, 82 Wis. 84, 
money of his ward in a hank and a bank which had paid its o<*rtificato 
lived a certificate of deposit pay- of deposit to one to whom it had been 
} to his own order. On the day of properly indorsed, though without 
osit, by an indorsement on the cer- consideration as to one who really 
late made to himself, he declared it owned it and the money, and the 
be the property of his ward, and indorsement was forged, it was held, 
?Gd in bank for his benefit. The would not be liable on the certificate 
ositor subsequently failed. The to the original payee, 
rt held that the hank might apply ^Perpetual Ins. Co. Cohen, 
fund in satisfaction of any claim (1845)0 Mo. 421. In Philipps Jkan- 
ad against the depositor. chous, (1878) 52 Mo. 870, where one 

Dewar e. Bank of Montreal, 116 owing money to another took the 
33 ^ amount, and, after placing it in an en* 
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it falls duo, is not iucousistent with its ownership by some one 
else.^ The Iona fide holder of a certiflcato of deposit issued by 
a bank payable on its return, properly indorsed, to whom it was 
transferred seven years after its issue, has been held entitled to 
recover the amount from the bank, notwithstanding the bank had 
paid it to the original holder.® The holder of a non-negotiable 
certificate of deposit, which has been indorsed to him in blank by 
the payee and delivered to him, may make a valid pledge of it to 
an innocent party, without reference to the eepities between him- 
self and the payee.® On demand of payment of a certificate of 
deposit in a savings institution payable to the depositor or order, 
on demand and on return thereof, the bank has the right to insist 
that the certificate sliail be produced and delivered up as its 
Youelier of payment, and security against any future claim.* In 
a Vermont case it appeared that an insolvent person fraudulently 
procured a certification of a check from a bank, which he deposited 
in a second bank to the credit of a third bank for the use of one 
to whom he was indebted to that amount. The creditor of the 
insolvent had previously directed the latter to deposit that sum 
for him in bank, but had no communication with the second bank, 
above referred to, on the subject. The bank, on receiving the 
deposit, had addressed a letter to the third bank, informing them 
of the deposit ami credit, but, before this bank received the letter, 
notified them by telegraph by procurement of the bank certify- 
ing the check, not to make payment to the creditor upon this 
credit, as there was something wrong. The creditor was also 

velope, sealed the package and placed Ihe wife was not authorized, but that 
it in thy hands of a banker and took a the bank was entitled to a credit for 
certificate of deposit of the same, tlic amount which she had dmwn and 
which ho indorsed and delivered to his applied to the use of his estate in the 
creditor, the title of the latter to the way of pereonal expenses, etc. Citing 
money was held to be complete. In Murray v. Cannon, Admr., 41 Md. 
Second National Bank of Baltimore r. 466; Taylor b. Henry Bruscup, 
Wrightson, Exr., (1884) 63 Md. 81, it Adnirs., 48 Md. 550. 
appeared that the appellee’s testator 'Burrows b. Bangs, 34 Mich. 304. 
had deposited a sum of money in the * National Bank of Fort Edward 
bank and received a certificiito of do- Washington County National Bank, 
posit stating that the same was pay- (1875) 6 Ilun, 605. 
able to the order of himself or of his ^ international Bank d, German 
wife (naming her) on the return of the Bank, (1879) 71 Mo. 188. 
certificate. The Oourt of Appeals ^ Fells Point Savings Inst, of Balti- 
beld that upon the death of the de- moie®. Weedon, Admr,, 18 Md. 320. 
positor a payment of the certificate to 
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informed by telegraph by liis debtor, the insolvent, Ibc dnuver of 
tlie check, that payment of the credit had been bto])j)ti(L Thehi* 
telegrams were received as eai*]y at least as the er<^dit<>r received 
notice of the deposit, and before he had in any way iwded tipou 
it. The certifying bank, before becoming fully informed of tlie 
fraud, had paid the money on the clioek to the second bank. On 
the bill in chancery brought by the certifying bank, the vSupreiue 
Court held that it was entitled to reclaim the money from the 
hank to which it had paid it; that the receipt of tlie money ]>y 
that bank was not in law a payment to iho (creditor, (‘onsidering 
the relations between all the parlies growing out of this trans- 
action,^ The right of action upon an ordinary oertilicatc of 
deposit does not arise until a demand f(»r pa.Mnent is made/’® 
Limitations on a certificate of deposit payable with interest on 
demand and on return of same, run along fj’om the time of 
demand actually made.^ The defendant in this New York case, 
a director of a national hank, had <lcjKKsite<l a cei'tain amount of 
money in the bank, and received three certificates of depnit, twi) 
at one time and one at another, bearing six per cent interest. The 
two certificates first issued, the cashier, in a little more than three 
years after their issue, voluntaiily paid by a ti*ansfer of negotiable 
paper belonging to the bank, and the payment of a small cash 
difference, giving as a reason therefor “ that his <lirecturs did not 
like his paying so large a rate of interesi tlio payment was not 
requested by the depositor. Kear nine months later the third 
(certificate, which had been indorsed and transferred l)y the 
depositor to another national bank, was paid to tlie liank in the 
settlement of exchanges between the lianks in tlie usual man- 
ner. At the time of the payment the bank was insolvent, 
and had been so for some years, ito insolveincy being known 
only to the cashier, and it was in good credit with the jmhlic, 

*Bank of Republics. Baxter, 31 \\ bile failed. In a?i aetion against the 
Vt 101. In Cate Patterson, 2o payee* as iudorher, he wiis ladd not to 
MicU, 191, the payee of a (*ertiflmlc of liavo been relieved from Ualiility oxi 
deposit had transferred it with a special the ground that the pnwsitment for 
request that it should not be presented payment was not in due* time, 
until three months had expired, and ^Hunger r. Albany City National 
had actually received from the pur- Bank, (lyHt)H5N. Y. 580. 
chaser the interest accrued at the date “Pells Point tSaviugs Inst, of Bald* 
of the transfer. The purchaser pre- more Weedon, Admr,, etc., 18 Md, 
seated the certificate after the time 330. 
expired and the bank had in the mean- 
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doing business without suspicion. Its financial condition shortly 
after the payment of the third certificate of deposit became 
public from tlio absconding of the cashier and one of tlie book' 
keepers. The receiver of the bank, afterwards appointed, brought 
this action against the fomer depositor to recover the amount of 
the dopositb paid him, upon the ground that the payments wore 
void under the section of United States Eevised Statutes cited 
below,* which provides as follows: “All transfers of tlie notes, 
bonds, of exchange or otlier evidences of debt owing to any 
national banking association, or of deposits to its credit; all 
assignments of mortgages, sureties on real estate, or of judg- 
ments or decrees in its favor ; all deposits of money, bullion or 
other valuable thing for its use, or for tho use of any of its share- 
holders or ereditom ; and all payments of money to either, made 
after Ihe commhbiou of an act of iusolvoncy, or in contemplation 
thereof, made with a view to prevent the application of its assets 
ill tho manner proscribed by this chapter, or with a view to tho 
preference of one creditor to another, except in payment of its 
circulating notes, sliall bo utterly null and void.” The New York 
(Jourt of Appeals affirmed the dismissal of this action upon the 
findings of fact and evidence by the trial court, whicli had also 
been affirmed by tho General Term.* In a case it appeared 

* % rM2. sontud by its numerous customei's. 

* Hayes e, Betinisley, (1892) 136 N. The firat two certificates were paid, as 
y. 299, EAJih, Ch J., iu the opinion, wc must assume, for the reason as- 
said: “The bank had not committed signed by the cashier at tho time, be- 
any act of insolvency, as it met all its cause they were hearing interest at a 
obligations as they became due or larger rate than the directors of the 
were demanded during more than six: bank were willing longer to pay, and 
'weeks after the last certificate was the last certificate was paid to tho 
paid. ’While its cashier knew that the [bank holding it] in the ordinary 
bank was insolvent, and must have course of business in the settlement of 
expected that it would ultiraaloly fail exchanges between the two banks, 
to meet its obligations and bo obliged There was no satisfactory evidence 
to go into liquidation, yet it cannot ho that these payments were made by the 
said to have been an undisputed fact bank to prevent tho application of its 
in the case that the financial collapse assets in the manner prescribed in the 
of the bank was Impending or immi- National Banking Act or 'with a view 
nent, and there is little if any ground to a preference of the defendant over 
for saying that these payments were the other creditors of the bank. The 
made in contemplation of insolvency, circumstances under which the pay- 
The cashier paid the certificates, as ho ments were made and the condition 
did all other demands upon the bank and credit of the bank at the time for- 
aa they were from time to time pro- bid the inference that the payments 





DEPOSITS AND CHECKS. 




that two persons who were directorto both of u savings Lmnk and 
of a national bank, procured money from the savings bank on 
two notes made by tlibd persons to them, and givim for the pay- 
ment of stock of the national bank, issued in the names of 
tlie third persons for their benefit, Tliose persons represented to 
tlio savings bank that it would have to carry the notes but a short 
time, and that the national bank would take care of them. They 
were behind in their account with the national bank, and the 
savings bank allowed thorn to overdraw their ac{*oiints with it to 
a large amouiil, wliicli money was used in settling their accounts 
with the national bank. After this the savings bank delivered the 
notes and the check representing tlio overdrafts to the natioual 
bank, and received from the latter a certificate of deposit for an 
amount covering tlie whole amount represented by the notes 
and check. In a sidt by the receiver of the savings bank, which 
had become insolvent, against the receiver of the national bank, 

were made for such a purpose. The hid such an inference.” As to felu* 
defendant was not selected us a favor- effect of the dofendani being a <li- 
ite creditor. During all the years of sector it was said* “The insolvency of 
the insolvency of the bank all cred- this bank scorns to have been covmul 
itors were treated alike, and theie was up and concealed by the cashier witJi 
no preference of one over another, great skill and ingomiily. It was 
All its demands wore met at maturity, not discovered by the bank exarain- 
There does not appear from the fads ers in making their examinations of 
found to be any better ground for the bank, and no one of the directors 
claiming that these, payments made to had the h'ast suspicion of it. The 
the defendant were void than there is fact that the defendant, entirely igno- 
for making the same claim in refer- rant of the insolvency of the bank, 
enoe to the nnmfu’ous payments made was a director does not, under such 
ill the regular course of business by eircurastances, as a matter of law, 
this bank to its customers during charge him with liability for the pay- 
many months prior to the closing of nient made to him. In the trial of the 
iis doors. In order to uphold a re- eas(' and in weighing and balancing 
covery In an action like this there the evidence that fact might have 
should be some satisfactory evidence weight — in some eases eonlrolling 
that the cashier or other officer actu- weight— with the trial court. But 
ally paid the money of the bank in when, after all the ovidenee is given, 
contemplation of insolvency for the it is found that the director acted in 
purpose of giving a preference to the good faith, was ignorant of any 
payee and with a view to prevent the wrongdoing or of the insolvency of 
application of the assets of the bank the bank, then a payment made to him 
to the creditors generally, ns provided must be tested under section 5^3 [D. 
in the National Banking Act. We S. Eev. Bt.] like payments made to 
think all the circumstances surround- any other creditor of the bank,” 
ing these deposits and payments for- 
80 
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also insolvent, based upon this certificate of deposit, it was field 
tfiat the certificate of deposit was without consideration and void, 
and that the savings bank would have to submit to tlie loss accruing 
to it out of llie transaction, as tbe loss was due to tlie fraud or 
incompetency of its own utiicerh.^ 

§ 322. Special deposits, — The United States Supreme Court 
has held that the provision of the National Banking Association 
Act, tliat it shall be lawful for a national bank after its failure to 

deliver special deposits,’’ was as effectual a recognition of the 
power of a national bank to receive special deposits Ub an express 
declaration to that effect would have been.^ Bank notes, when 
received by a bank on general deposit, become the property of 
the bank, and tbe amount a debt payable on demand by the bank 
to the person entitled to it. An action of debt or iissuinpsit 
against the bank is the only x*einedy of the creditor in case pay- 
ment be refused. But it is different if they be deposited as a 
special deposit. Tbe deposit then is nothing but a bailment. 
And if a cashier of the hank converts them it is a tortious act for 
which he will be held individually liable in an action of trover.® 
A deposit iu bank will not bo made a special one nor will tlic lia- 
bility of the bank be changed by the addition of tlie word 
“ clerk ” to the name of a geueral depositor.^ TSTiere a bank has 
given a receipt for money received deposit,” such a receipt 
would not show whether it was a special or general deposit, 
and the bank would be allowed to show by parol evidence that 
the transaction was in fact a special deposit.® In cases of special 
deposit the right of property remains in tlie depositor, and bo is 
entitled to receive back tlie identical thing deposited.® A bank, 
iu receiving a special deposit, undertakes to exercise no greater 
care in its preservation tlian the depositor has the reasonable right 

1 Murray Pauly, <1803) m Fed (188,7) 103 lud. 362; ICeenc /n Collier, 1 

Rep. 062. Mete. (Ky ) 417. As to a special de- 

^ISfational Bank r, Graham, (1870) positofbowib, see Van Leuven i). First 
100 U. S. 609, which overruled Whit- National Bank of Kin^^slon, (187B) 34 
ney National Bank of Bratlleboro, N. y. 671 

50 Vt. 888. ® Keen Beekmiin, 06 Iowa, 672. 

® Cofl3iL Anderson, (1837) 4 Blackf. « Lowry ©. Polk County, 31 Iowa, 30l 
(fad.) 806. As to a batik’s liability to return a spe- 

^Mcljain D* Wallace, (1885) 103 Ind. cial deposit in kind, see Chesapeake 
562. Distiuotion between special and Bank Swain, 29 Md. 483, 

^eral deposits, McLain v, Wallace, 
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to suppose is exercised iu caring for its own property t>r li]\(* 
description.^ A Lank, receiving a package of money a h])e(aal 
deposit witliout compensation, will bo bound only for sliglity^arc, 
and responsible only for gross negligeuco.^ The ohligatioi/of a 
banker in the keeping of a deposit will not he increased by a mere 
showing to the depositor the facilities and securities of the hmik ® 
A bank will he liable wliere special deposits are lost by reason of 
gross negligence or willful inattention on tliopart of its direc-iois.'* 
In case a special deposit of bonds, stock (»r coin with a biiukbo 
stolen or embezzled by its clerk or cashier and ho doivs not par- 
ticipate in the act and is guilty of no negligence in the matter, the 
bank will not be responsible to the depositor for its value/* A 
national bank will ho hold liable for damages occasioiKMl by the 
loss, through negligence, of a special deposit made in il witli the 
knowledge and acquiescence of its officers and directors/ llchhery 
by burglars of securities deposited for Sdfe-koeping in the vaults 
of a bank would be no i)roof of negligence on the ]>art <>f the 
bank in caring for the property/ In a Vermont ciibc, one depos- 
iting with the cashier of a national bank $4,000 of ETnitod States 
bonds, received this writing : Received of J. D. Whitney four 
thousand dollars for safe-keeping as a special deposit.’’ [Signedj 
“ S. M. Waite, 0.” This appearing to be a naked deposit with- 
out reward, the Supreme Court of that blate held that the wwd 
^^safe-keeping’’ only indicated the ])urpose for which the bonds 
were delivered and received, and did not import a contraefc to 
keep safely ; that the Lank was answerable only for framl or gross 
negligence in the keeping of the bonds, and was not liable for the 

^ XJuited Society of Shakers Uii- tion. The Supreme Court held that 
derwood, (1873) 9 Bush (Ky.), 610. the transaction should b(» (h*einetl one 

® Hale Rawallie, (1871) 8 Kans, for a compensation and lujt a gmtui- 
136. tons one, and that the bank was liablts 

* Ibid. An illustration of a bank as a bailee for hire, 
being rendered liable to a depositor as ^ United Bociety of Bhakors r. Un- 
trustee for a breach of trust in connee- derwood, (1873) 9 Bush, 616. As to 
lion with its application of the avails of the care with wldch a bunk must keep 
a special deposit for the benefit of do- a special deposit, see Boydou r. Bank 
positor*s agent, Manhattan Bank of CapoKcur, 6o 0. 13. 

Walker, 130 U. B. 267. In Leach p. ® Hturges #♦. Keith, (1870) 67 111. dill. 
Hale, 81 Iowa, 69, United Shites bonds * Kntional Bank r. Gmhani, (1879) 
were deposited with a btink for the 100 U. S. 699. 

purpose of their being converted into Wylie i). Northampton Bank, tlD 
similar bonds of another donomiua- U. S, 361. 
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loss hy robbery or larceny, if the bank acted in good faith and 
took the fcamo care of these bonds as it did of its own of like 
clmracter.^ By a cashier wrongfully transferring a special deposit 
and putting it with the funds of the bank, and the bank report- 
ing and treating it as a part of its assets, a conversion of the 
deposit is eSected, and no demand and refusal would be neces- 
sary for the depositor to maintain an action of trover against the 
bank.^ Where a bank receiving a special deposit had transferred 
it to another bank established at the same place, with the same 
officers, and the deposit was embezssled by the cashier, the Ken- 
tucky Court of Appeals held that the bank z’ceeiving the deposit 
would be liable uhless the depositor directly or by implication 
assented to or ratified the transfer prior to the loss.^ 

§ 323. The duty of a bank as to deposits and its right as 
to their application. — A deposit received under special agree- 
ment must bo applied by the hank according to the agreement.* 
A depositor with a bank wlio, having made overdrafts, should 
transfer securities to the bank, and request that tliose overdrafts 
bo paid, would thereby create a valid trust for the payment of 
such outstanding checks and drafts, whether presented or not, 
and the holders of such checks and drafts would be entitled to 
payment out of the securities so deposited in preference to the 
general creditors of the depositor.'^ Where a depositor of a bank 

^ Whitney d. National Bank of Icntly takes away a special deposit 
Bmtileboro, 65 Yt, 154 As to the li- made in the hank, see Foster d, Essex 
ability of a bank receiving special de- Bank, (1821) 17 Mass. 479; Smith 
posits where loss is the result of their Westfield Bank, (1868) 99 Mass. 606. 
gross negligence, see Foster ®. Essex * Wilson Dawson, (1876) 59 Ind. 
Bank, 17 Maas. 470; Lancaster County 618, in which case the surety of a de* 
National Bank d Smith, 62 Pa. St, positor for debts due at the bank, 
47; Scott National Bank of Chester where the depositor had deposited 
Valley, 72 Pa. St. 471; First Naii 0 n. 1 l more than suffleiont to pay those debts, 
Bank of Carlisle 'q. Graham, 79 Pa. St. but under special agreement that these 
106; Turner v. First National Bank of deposits were to be paid out on checks 
Keokuk, 26 Iowa, 562; Smith i>. First for certain purposes, some of which 
National Bank in Westfield, 99 Mass, deposits was in hank when the debts 
606; Ohattahoochee National Bank ?), matured, and paid out under the 
Schley, 68 Ga. 369. agreement, was held not released, 

^ First National Bank of Monmouth though ignorant of the special agree- 
% Dunbar, 19 Bfadw. (HI.) 668. ment with the depositor. 

« Bay Bank of Kentucky, (1874) » Watts 0 . Shipman. (1880) 21 Hun, 

10 Bush (Ky,), 850, That a bank is 698. 
not liable in case its cashier fraudu- 
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is indebted to the bank by bill, note or otbcr ludepondont indebt- 
edness, the bank has the right to apply so much of the fundb of 
the depositor to the payment of liis matured indebtedness as may 
be necessary to satisfy the sauic.^ And ihe same rule obtains 
where a depositor makes his jiaper to third poi’bons payable at 
the bank. As it is the duty of the bank to pay its customcrh' 
checks, when in funds, so at least it has authority, if it is nut 
under actual obligation, to pay his notes and acceptances made 
payable at the hank. It is a presumption of law that if a cus- 
tomer does so make payable or negotiable at a hank any of his 
paper, it is his intent to have the same discharged by his deposit.® 
The Supreme Court of Illinois has held tliat the order of a 
depositor to his bank to apply his funds deposited to the payment 
of a note of his payable at the bank is necessary to give the bank 
power to pay the note.* Verbal direction, or a chock or draft or 
some other writing signed by a depositor to a bank in wliich he 
has deposits, is necessary to justify a payment by the bank out 
of his funds of a draft which the depositor has accepted made 
payable at such bank.^ A bank may apply all the funds of a 


'Home National Bank Newton, 
(1881) 8 Bradw. (Ill,) 663, citing Morse 
on Banks & Banking (3d ed.), 43; Com- 
mercial Bank of Albany Hughes, 17 
Wend, 04, 

®Home National Bank Newton, 
(1881) 8 Bradw. (111.) 563; citing Morse 
on Banks & Banking, 37. The Illinois 
Appellate Court in Home National 
Bank Newton, further said : 
<<The neglect of the hank to make 
such appropriation would discharge 
the indorsers and sureties. McDowell 

Bank of Wilmington, 1 Harrington 
(Del.), 369, Dawson ^ Real Estate 
Bank, 6 Pike (Ark.), 283. The act of 
thus making his paper payable at 
a bank is considered as much his 
order to pay as would be his check, 
and, if the bank pay without express 
orders to the contrary, it is a defense 
to a suit by the depositor for the 
money so paid. Mandovillc Union 
Bank of Georgetown, 9 Crunch, 0. 
And the rule seems to he settled tbat 


if a hank advances the money to pay 
a note or bill of its customer made 
payable at the bank, it may recover 
from the depositor as for money 
loaned, the paper so made payable be- 
ing deemed equivalent to a request to 
pay. He makes the bank his agent 
with implied authority to protect his 
credit by ai)propriating his deposits to 
the payment of his maturing obliga- 
tions made payable at the bank, 
Forster A Clements, 3 Camp. 17; Man- 
deville Union Bank of Georgetown, 
9 Oianeh, 9. These general princiides 
are sufUtient to show the i elation 
which c\ist3 between a bank and its 
depositois in respect to the paiXT of 
the latter made payable by its terms 
at the bank, and they make the hank 
the agent, not of the payee of such 
paper, but of the maker.” 

^Bidgely National Bank Patton, 
109111. 479. 

^Haines ». MePetren, 19 Bradw. 
(Ill,) 172. As to the lack of power of 
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depositor which it has to his credit to an indebtedness created by 
the payment upon a discount by the bank upon him until it is 
fully discharged.^ The full balance due a general depositor may 
bo tendered to him at any time by the hank holding it, but he 
cannot be compelled by the bank to receive less.^ A bank can- 
not sot off an individual deposit against a partnership debt to the 
hank.^ Where money is deposited in a bank in the name of a 
firm, and the bank pay a check out of the same drawn by one of 
the firm in his own name only, to justify such payment the bank 
would be required to show that tlie money thus drawn on the 
firm account was applied to the use of the firm.*^ It would be 
no excuse for a bank, in paying out funds deposited in the namo 
of a firm upon the individual check of a member of that firm, 
that the partner drawing the check told the officer of the bank 
that it was drawn on the joint account and in his individual name 
l)y mistake, and directed him to pay it and any other of the like 
kind which he might draw out of the firm’s funds.® In an Indi- 
ana case money in the form of a draft was sent by A. to a bank, 
with directions to place it to his credit and await his further 
orders. The bunking firm gave a receipt for it. Afterward A. 
agreed with Ik that the draft should be transferred to B.’s credit, 
but the banking firm was not privy to the agreement, nor did A. 
notify them of it. B., without authority from A., wrote to the 
firm, ordering them to place the draft to his credit, and they 
replied that they had done so. In the suit brought by A. against 
the bankers after payment of the same was refused by them upon 
his demand, the Supreme Court held that the bankers were liable 
to A. for the amount of the draft.® A bank is under no obli- 
gation to pay checks of its depositors in excess of their deposits, 
unless there bo a special arrangement to that efEcct.*^ A bank 

a tank to transfer money deposited ' Union Bank of Quincy v, Tutt, 
■witKlt to tlie payment of notes exe- (1878) 5 Mo. App, 340, 
cut(5d by tbe depositor, payable at the ® Coots McConnell, 39 Micb. 749. 
bank, unless depositor consent, see ® International Bank Jones, 119 

Scott V, Shirk, (1877) CO Ind. 160, As 111. 407. 

to its not being bound to pay such *Coote & Jones i>,Bank ofTJ. S.,8 
money on a note held by a third party Craneb Cir. Ct. 60. 
upon oral reqtuest of tbe depositor ®Ibid, 

When not proposed to siirrender tbe ® Coffin «. Henshaw, (1858) 10 Ind. 
note to tbe banker or give any other 277. 

evidence of payment* sea HcO^wen ’ Decatur National Bank a. Murphy, 
Davis, (1872) 89 Ind. 109. (1881) 9 Bradw. (HI) 112. 
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juay maintain an action against the drawer for payment made I)y 
its cashier on cliecks overdrawn.^ Should a deposilov fniudii- 
lently overdraw his account, and the identical money is placed 
by him to his credit in another bank, tlie bank from which it was 
drawn may reclaim it from the one in which he has placed it.® 
After receiving from a depositor a genuine <*lieck drawn upon it 
by another dei)ositor, and crediting the amount to the one depoisit- 
ingitj even on the deposit ticket alone, through its receiving teller, 
a bank cannot return it to the depohitor as not good, although the 
drawer’s account may have been overdrawn at the time the chock 
was deposited.® A bank receiving a deposil undt^r an agreement 
to apply it to the payment a debt fine some designated pcrsf>n, 
cannot divert it from the jnirpoM^s (d* the trust hy t>aying it to a 
different person.'^ Should one tt> whom a hank has by mistake 
paid the money of one of its depodtors, make any ] an men t to 
the depositor on that account, the hank would be entithMl i{> a 
credit for the amount paid on its account with the dc]>ositor;’ 
'Wlioro the bank book of a depositor is written up and balanced, 
his checks returned and his iudebtednesb cancele<],tliis constitutes 
a full settlement of tho depositor’s account, and, if ac({uicsccd in, 
it cannot be questioned/ The effect of a delay in questioning 
the accuracy of the balauco cj^edited to a depositor on his pass 
book after it has been ^written up and returned to him, without 
objection, if the bank has not suffered by his silence, is to charge 
him with tho burden of establishing fraud, error or mistake in 
his account. When he docs this ho is ontitled to have* it cor- 
rected.'^ Where one indebted to a bank has a less sniri standing 
to his credit on deposit on the bank’s books, the bank has a right 
to retain the sum on deposit in ])art payment of its claim/ 
Where the maker of a note indorsed by the payee to a bank dis- 
counting it becomes insolvent before the maturity of the note, 
having a deposit at the bank, the bank may set off the deposit 
against the note, and prove the balance, if any, against the maker 

^ FranMin Bank By ram, 39 Me. ® Ilgcnfritz Pettis County Bank. 

489. ' (1886) 91 Mo. App. 538. 

Tiudesman’s Bank i\ Merritt , *• Peddicord ©. Counard. 85 111. 103. 

(1839) 1 Paige Ch. 302. ’Prank ©, Chemical National Bank 

a Oddiet). National City Bank, (1871) of New York, (1874) 37 N. Y. Super. 
46 N.Y.'r 85 . Ct. 26. 

* Judy V. Farmers & Traders’ Bank, * Union Bank v. Cochran, 7 Q* 
(1884) 81 Mo. 404. (Md.) 138. 



040 


DEPOSITS AND CHECKS. 




in insolvency.^ A bank holding overdue paper of one of its 
depositors, would not bo bound, though it might have tlie right, 
to apply his deposits to the payment of the paper.^ A bank 
holding and owning a depositor’s past-due note, the amount of 
which may exceed the amount of his deposit, may, however, hold 
the deposit account against tlie note, and refuse to pay checks 
drawn against the deposit.® Where a note was discounted at a 
hunk, for the henefit of the first indorser, and tlio money was 
passed to his credit as a deposit, and a portion of it remained in 
the hank until tlietnote became payable, tlio Maine Supreme 
Court of Judicature held that it was optional with the hank to 
retain this money, in part payment of the note or not ; that the 
omission to retain it did not destroy the bank’s right to recover 
the full amount fi*oiu another indorserJ A bank may secure 
and discharge any obligation it may assume for a depositor, or 
which may bo imposed upon it by operation of law, as in garnisli- 
inent proceedings, by retention of a sufficient sum from tlxe 
deposits in its possession made by the depositor.® A hank is not 
bound to apply subsequent deposits to the payment of a note for 
the protection of a guarantor.® A bank may apply to the dis- 
charge of the indebtedness of a depositor on a note which the 
bank may have discounted, which has not been paid at maturity, 
all funds of his held at the date of the maturity of the note, or 
afterwards acquired in the course of business with him, whether 
a general deposit or commercial paper placed by him in bank for 
collection J But a bank has no lien upon the deposit of a cus- 

* Demmon Boylston Bank, (1849) payable at tlio bank. It was held 
6 Cush. (Mass,) 194. As to the ap- that the letter accompanying the 
plication of a deposit to a note of the chock was not an assignment of the 
depositor falling due in a hank, sec fund to the holder of the note due the 
Mahaiwe Bank «j. Peck, (ISfQ) 107 fourth, and that he could not malh- 
Mass. 098. In j^tna liTatlonal Bank tain an action against the bank. 
Pourth. National Bank, (1871) 46 N. Y. * Citizens* Bank of Steubenville 

63, it appeared that certain depositors Carson, (1863) S3 Mo. 191. 
remitted to a hank a check for deposit, ’Ehlermanui?. St. Louis Njrtional 

with a letter sayings Please credit to Bank, (1883) 14 Mo, App. 691. 
our ac(50tmt and charge us our note of ^Ticonic Bank u. Johnson, 31 Me. 
five thousand dollars due 4th iust.” 406. 

The bank received the check and ^MeEwen Davis, (1873) 89 Ind. 
credited it to the depositors on the 109. 

third, and on that day applied it to «Bank e. Shreiner, 110 Pa. St. 188. 
the payment of a past-due note of '»Muench v. Valley Kational Bank, 
13,000 made by the depositors and (1881) 11 Mo. App. 144. 
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tomer for the purpose of iudenmiiyinjj itself aguiiist a po.ssil)le 
loss upon uumatured coiruucTcial paper of tlie customer dis- 
counted by the bank.^ And a bank holdings the note of a 
depositor for a certain sum can, on the morning <»f the last day 
of grace upon such note, apply to its payment any money of the 
depositor then remaining on deposit in the bank.^ There is no 
such lien on the funds deposited with a ]>ank in its favor as will 
allow it to apply the funds of a depositor upon an indebtodnoss 
or liability of his not yet due.® Neither can a bank retain tlic 
money of a depositor to meet a note, the ])ayirient of which iluj 


^ State Savings Association v. Boat- 
men’s Havings Bank, (18S1) 11 AEo. 
App. 

® Home National Bank /). Newton, 
(1881) 8 Bmdw. (III.) 56a, This was 
an action brouglit hy the payee of a 
check drawn by one Newell upon the 
bank, which the bank declined lo pay 
for want of funds of the drawer, it 
having applied his balance to a note 
of his fulling due on the day when 
this chock was presented, the applica- 
tion of the balance being made before 
the presentation of the check with 
others for payment. Aiyueudo, the 
appellate court referred to the follow- 
ing cases, lli’ht as to when an action 
can bo brought on paper due with 
days of grace: Walter t\ Kirk, 14 HI. 
65; Reese p. JVIitchell, 41 III. 365; 
Osborn Monciire, 3 Wend. 170; 
Smith V. Ayleswortb, 40 Barb. 104; 
Wilcombe Dodge, 3 Cal. 260; 
Staples V, Franklin Bank, 1 JUet. 
(Mass.) 48; Greeley Thurston, 4 
OreeuL (Me.) 479; Dennie p. Walker, 7 
N. II. 201; Farmers’ Bank i\ Duvall, 7 
G. & J. (Md.) 89; Wilson e. Williman, 
1 Nott & McC. (S. C.) 440; Coleman e. 
Ewing, 4 Humph. 241; Flint v, Rogers, 
3 Shepley , 67; Leftley o. Kills, 4 Term 
R. 110. They then referred to cases 
as to the preaeutmont of such notes; 
Griffin v. Goff, 12 Johns. 423; Jack- 
son Newton, 8 Watts, 401; Farmers’ 
Bank «. Duvall, 7 G, & J. (Md.) 78; 
Mechanics’ Bank i>. Merchants’ Bank, 

81 


6 Met. (Mass.) 13. They then said : 
“As a bill or note is payable on the 
last day of grace, or, whtm ihiTc is no 
grace, on the day of its iiiaturily, the 
tntikor or acceptor has the right to pay 
it on that day, though b(* caunol i>uy 
it on the day before wiihout llie etm- 
seut of the holiier. By iiuihiug his 
note payahh* at the ITomc National 
Bank, Newell autUorUed the bank to 
pay it at maturity. He constituted 
the bank his agent, and directed it 
to pay the note on the day it fell dm*. 
The act of making the note payable 
there, was, as we have already seen, a 
dhection to the bank to appropriate 
any moneys ho might have on deposit 
lo the paymeut of his note, so far as 
might he required for that purpose, 
on the day of its maturity. The law 
knows no parts of ti day in re&peet to 
the maturity of commercial paper; 
Newell’s note was equally due at ten 
o’clock in tUo inorning as at three in 
the afternoon, and it is no answer to 
say that an action for its non-payment 
could not he brought against him for 
its non-payment until the following 
day. He nutUorized his agent in pay 
it on the day of its maturity, and this 
must be construed to mean at any hour 
of the day.’’ 

* Merchants’ National Bank Rit- 
zinger, 20 Bnidw. (Ill) 27; Jordan i\ 
National Shoo & Leather Bank, 74 N. 
Y. 467; p. c., 30 Am. Rep* ^10; Bank 

Jones, 2 Fenuypacker (Pa.), 377. 



deposits and oheoks. 




dei)Obitor may have guaranteed, the note not being due at 
the tinie.^ Where the maker of a note held by a bank has funds 
in the bank on general deposit when the note falls due, the bank 
is bound to apply the funds to his credit in payment of the note ; 
if it failb to do so, the indorser upon the note will be thereby dis- 
charged from liability.^ A bank holding a depositor’s note must 
chai-gc it against liis account at niatiirityj or else the indorser will 
be discharged.’ A hank will be bound to pay a note payable at 
its counter, of Avhicli it is the owner, with any general deposit of 
the maker in its handb, Should it let the note go to protest, the 
indorbcrs would ho dib<bargcd.* A bank may refuse to api>ly a 
deposit of the maker of a note after maturity, so as to relieve the 
iudorhcv.® In the absence of express directioub, or an agreement 
to that effect, it ib optional with a bank whether it will apply a 
general deposit made by the malcer of a note held by it which ib 
past due, on the note or not. It is under no obligation to do so, 
even as to an indorser. The general deposit does not of itself 
operate as a payment of such a note.® A debt duo by a depositor 
to a bank will be extinguished by a check drawn in payment of 
it, the check operating as an appropriation of the fund from the 
time of its presentment.’ The Supreme Court of IMissouri have 
affirmed a lioldiiig of a lower court that, where a bank had 
received from a non-resident znoney which it had agreed to invest 
for him in real estate security, and having passed the same to his 
credit, led him to believe that the investment had been made, 
and Buhsequontly assigned its assets for tlio benefit of its credit- 
ors, the relation of trustee and cpstici qve irmt existed and not 
that of depositor and depositary between them, and that the 
bank was liable for wrongfully mixing the money with its own.’ 
In a case where a draft was deposited in a hank, drawn against 
by a check, and tlie check certified to the bank in Avhich it was 
to bo deposited, and before the check arrived the bank certify- 


^ Commercial National Bank posits in its hands, see Bank 
Proctor, (1881) 98 111. 668. LeGraud, 13 W. N. C. (Pa.) 317. 

* McDowell ^}. Bank of Wilmington “Huckstein Herman, 1 Walk. 

& B.. 1 Harr. (Del,) 889. (Pa.) 99. 

® Bank u Foreman. 97 W. N. 0. (Pa.) * National Bank of Newburgh u. 

154. Smith, (1876) 66 N. Y. 271; s. o.. 98 

* Bank Hexminger, 105 Pa. 8t. Am, Bep. 48. 

m. As to the duty of a bank to ** Daubach v, Leibert, 87 Pa.’* St. 66. 
anieties on promissoiy notes as to de- » Harrison Smith, (1884) 88Mo. 910. 
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ing it had made an assignment, it was held that the fund remained 
in the first hank impressed with the trust, and tluit the relation 
of general creditors was not created botwcou the depositors and 
the bank.^ A court in Illinois having by order made a hank a 
depository of court funds and of funds of its officers, a clerk of 
the court made a deposit of funds belonging to the court in the 
bank, just as other depositors did, the money being coniminglcil 
with that of the bank, and there being no agreement to keep the 
funds separate. The hank became insolvent and was placf'd in 
the hands of a receiver. The Illinois Supreme Ouui*t held that 
the dci)Osit being a general one, and not a mere naked bailment, 
and tliere being no means of identifying the money deposited, 
even if the assets of the hank were in ihe hands of the receiver, 
it was error to rerpnre the receiver to pay the deposit in full; that 
tlio clerk was only entitled to share j}r*o mfa with other deposit- 
ors and creditors of the hank.^ Where the circnm^stances under 
which a lost check came into plaintifi’s possession were so sus- 
picious that a person of ordinary prudence ought to have liesi- 
tated and examined further before buying, the Suj)renie Court of 
Louisiana held that no recovery could he had on it.^ Where a 
bank check was received in payment, during banking hours, the day 
it was drawn, in the usual course of business, under cireuinstances 
not suspicious, and no negligence was shown from which had 
faith could he inferred, the same court hold that the holder 
might recover from the drawer, though tlio check had been lost 
or stolen.^ A bank having, without instruction, paid a forged 

’Stoller Coates, (1885) 88 Mo. clieclcs were collected the assets of tlie 
614, holding ihe bauh chargeable with Southern Bank were seized by the 
the amount of ihe converted fund as a sheiiff, and receivers were appointed, 
preferred demand. In State ex rel. The Bank of Commerce claimed in 
Girardey % Southern Bank, La. ibis case the restitutio integrum of 
Ann, 957, it appeared that the Bank of the proceeds of the three checks. The 
Commerce sent to the Southern Bank Supreme Court held that the Bank of 
for collection three checks on other Commerce was an ordinary depositor 
banks in New Orleans. The checks of the Southern Bank, that the pro- 
were collected and the proceeds passed ceeds of the checks were mixed with 
to the credit of the Bank of Commerce its general funds, and the Bank of 
in its general account, as it had given Commerce was no more than an 
no instructions for any special dis- ordinary creditor, 
position of the money, hut, on the * Otis ®. Gross, (1880) 96 111. 61^. 

contrary, drew against the proceeds * Vaiiln «. Hobson, 8 La, 65. 

of these checks as an ordinary de* * Marsh Small, 8 La. Ann. 402. 
positor* On the same day that the 
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acceptancGj and sent tlie same by mail to tlie firm whoso names 
wore forged as acceptors, the Kansas Supreme Court held, were 
not thereby entitled to a credit for the amount of tlie payment 
against the firm. The firm, as the court viewed it, were under 
no legal obligation to immediately examine the acceptance upon 
its being received by them, to ascertain whether it was genuine 
or not, and wore not chargeable with negligence for not discover- 
ing the forgery immediately. In such a case it was sufiicieiit to 
give notice when the forgery was discovered.^ One having 
inclosed a note in a letter to a bank and asked the bank to dis- 
count it and place the proceeds to the writer’s credit, and in that 
event to charge a certain overdraft of a corporation against the 
credit, and the hank having declined to discount the note, the 
United States Supreme Court held that the bank had no right to 
hold the note as collateral for the overdraft.® 

§ 324, Checks, generally. — Checks, like hills, are generally 
negotiable instrumenj-s payable to bearer, sometimes to order, 
requiring as essentials a drawer, drawee and payee.® That it 
shall be instantly payable on demand is an essential characteristic 
of a check upon a bank.’* The payment of a check, before made, 
can be countermanded by the di’awcr,® Although not identical 
with a bill, a check on a bank is, in many respects, governed by 
the same rules; and when payable to order is negotiable by 
indorsement.® The effect of drawing a check by a depositor upon 
his banker is to transfer the sum nanaod to the payee, provided 
the depositor has that sum to his credit on the books of the 
banker, and an assignment of the check carries the title to the 

'First National Bank Tappan, that sum out of the funds of the 

(1870) 6 Kans, 456. drawer in hank to the drawee for the 

s Bank of Montreal v, "White, (1880) purposes named in the cheek. For an 
14 Sup. Ot, Rep. 1191, illustration of what would he a bauk- 

® Ilewitt Goodrich, 10 La. Ann, er’s check and not an ordinary bill of 
840, In Ridgley National Bank exchange, see Harrison v. Wright, 
Patton 109 111. 479, an instrument (1884) 100 Ind. 615. 
drawn by a depositor in this form, ^ Merchants’ National Bank v. Bit* 
after giving the date and the name zinger, 118 HI 484. 
of the hank; ** Pay to A. and B. for * Albers ». Commercial Bank, (1884) 
account of 0, & Co., ten hundred md 86 Mo, 178; Bank Bank, 118 Pa. St. 
eighteen 2S-100 dollars,” and signed 294. 

by the depositor, was held to be a valid * Barbour Bayon, 5 La. Ann. 304. 

check, and that it operated to transfer 
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fund to each successive holder,^ But a banker is not bound to 
pay tlio cheek of a depositor in anytliing but money. Ho, where 
a depositor drew a check uj)on his banker for Ohiciigo exchange, 
which lie was to send to his creditors at their request, the Appel- 
late Court of Illinois held that these creditors could not, upon 
failure of the depositor to send the Chicago draft, mainiain an 
action against Ihc banker upon tlie original check drawn upon 
him.® A bank check payable in “current funds” is payable in 
whatever is current by law as money.® When a clieidc is dra’wn 
upon a bank payable to the drawer’s order and Ubbigiied by him, 
and he has not sufficient money to his credit to pay the cheek in 
full, tlie bank will bo under no obligation to pay, and an assiguco 
can have no recovery upon su^h a check in an action against the 
bank.** A draft given on a bank in the ordinary course of busi- 
ness does not constitute an cquital)le assigninoiit of the fund.® 
And, in this ease, it was held that it was not sufficient to consti- 
tute such an assigunient that the draft was drawn by a bank 
against its reserve fund in another city, and was given in exchange 
for clearing-house certificates upon the representation of its presi- 
dent that it owed a heavy debt at the clearing house which it was 
unable to meet, and his further statement showing the amount of 
the reserve fund against which tlie draft was drawn.® A bank 
by retaining, oii the settlement of a depositor’s account, the exact 


^ Merchants’ National Bank d. Rit- 
zinger, 20 Bradw. (Ill ) 27; Bank of 
America v, Indiana Banldng Co., 114 
III. 483. As to the drawing of a check 
hy a depositor upon the hank holding 
the deposits operating to transfer the 
title to the sum named in the check, see 
Foster Paulk, 41 Me. 425; Ilogiie 
Edwards, (1881)9 Bradw. (III.) 148; 
Union National Bank c. Oceana 
County Bank, 80 III. 313. And that the 
payee may sue the bank therefor, see 
Brown n. Pierce, 80 III. 214; 0. M. & 
F. Ins. Co. V, Stanford, 28 111. 108; 
Bickford «. First National Bank, 42 
111. 289; Brown 'o. Leckie, 48 111. 497; 
Seventh National Bank «. Cook, 73 
Pa. St. 485. 

^ Hogue V* Edwards, (1881) 9 Bradw. 
(HI.) 148. A rehearing of this case was 


denied in Ilogiio Edwards, (1881) 9 
Bradw. (Ill) 203. 

*Bull V. Bank of liasson, 133 U. 
S. 105. 

4 Coates Preston, 105 HI 470. In 
Pack i\ Thomas, 13 Smedes 6s Marsh. 
(Miss.) It, it was held that it was not 
competent lo prove hy parol that a 
check payable in *‘dollai-s” simply, 
was intended by the parties to bo 
paid in depreciated bank notes, as that 
would be to vary a written contract by 
parol 

6 Bank «. Millard, 10 Wall 152; 
Bank Schuler, 120 U. S. 511; s. 0., 
7 Sup. Ct. Rep. 644. 

•Fourth Street National Bank 
Yartlley, (1893) 55 Fed. Rep. 850 (a 
bill against the receiver of the bank 
to charge him as trustee of a fund). 
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amount of an outstanding check, impliedly accepts the check, and 
subjects itself to an action by the holder upon the check.^ An 
unaccepted and uncertified cheek not being an equitable assign- 
ment to the credit of the holder, is but an order which may be 
oountormanded.® Should the paying teller of a bank after a 
notice to tlie bank by the drawer of a check not to pay it, and his 
promise tliat he would not do so, afterwards pay it to the holder, 
the drawer may recover from the bank the amount of the check 
so paid.® A chock upon a bank is payable in the kind of funds 
deposited prior to its date, and a subsequent agreement between 
the depositor and the bank that other funds would be received is 
not binding upon the payee of the check.* It appeared in an 
Illinois case that at a time when the banks in that state we3*e 
receiving and paying out the paper of Illinois banks which were 
of doubtful solvency, and their paper at a discount, two bankers, 
in the usual course of their business, had mutual accounts grow- 
ing out of remittances and collections, and the relations existing 
between them were such that the depositor could withdraw his 
funds at pleasure, and the receiver of the deposits could in like 
manner return them. The Supreme Court of that state held 
that, in the absence of any agreement between them on the sub- 
ject, the holder of the deposits would be compelled to pay, or 
return in euiTent funds or funds at par. But the hanker who 
owned the deposit, with a considerable balance to his credit with 
his correspondent, having notified the latter by letter that he 
should require that any remittances he might desire should be 
made in the paper of certain hanks, which were specified in his 
letter, it was held that this direction left the holder of the depos- 
its at liberty to make the i^emittances in bills of any of the banks 
BO designated, which the owner of the deposits would be com- 
pelled to receive at their nominal value. Fui'ther, that after the 
receipt of such letter, the holder of the deposits was authorized to 
remit to the owner the entire balance standing to liis credit, with- 

• 

' Saylor «. Bushong, 100 Pa. St. 37. • Sdineider Irving Bank, (1865) 

As to the drawer of a bank cheek 1 Daly, 600; s. c., 80 How. Pr. 190. 
being rolievod of liability by a delay As to the duty of a bank in the pay- 
of nine days’ presentment of a cheek, ment of dheoks drawn upon it by a 
see ffinyon ». Stanton, 44 "Wis. 479 ; depositor, see Dodge o. National Ex- 
Cork n. Bacon, 45 Wia 199. change Bank, (1870) SO Ohio St, 384, ' 

‘Florence M. Co. «. Brown, 134 ‘ Marine Bank of Chicago ®. Ogden, 

xr. S. 885. (1863)89111948. 
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out further order, in the class of jiaper flLssignated in the letter, iit 
its nominal value, or in the paper of any one of the banks desij'- 
nated. Further, this right of tlio lioldor of the deposits wouhl 
not be affected by the fact that subsocpieiit to the iiotiet^ given 
him, and before ho had received any further noth*!* on the bub- 
ject, the paper of such banks had continued to depreciate in valin*. 
It appeared also in this ease that the holder of tlie deposits had 
transmitted to the owner the entire balance due him in a ]>aclvage 
of these bills ; the latter retained it a week witliout opening il to 
learn the character of its contents, knowing it was a remittance 
from his correspondent, and the amount of it, and <lid not notify 
the correspondent that he would not receive it. The court held 
that by such delay he waived even any rigid ho may liave had to 
refuse to receive, at its nominal value, any of the paper of 
banks contained in the package,^ Xw individual depewtor 
may draw a check in favor of a Iohu Jid*' creditor and appropri- 
ate his funds in a bank to such crodiior, vesting him with full 
power to sue the bank and recover upon tlio c]ie<dc, notwithutand- 
ing an indebtedness to the bank of a partiier&hi[> of which the 
depositor is a member.^ A check duly notified to the bank upon 
which it is drawn constitutes an equitaWe assignment of the fund 
on which it is drawn.® A check upon a bank ct^rtified by its 
teller is equivalent to a bill of exchange accepted 1»y the bank, 
and the bank is liable on the coi’tified check to a honajide holder 
whether it had funds of the drawer or not,* A chetjk drawn by 
one in extremis, with directions to the ])aYee to <lefray the funeral 
expenses of the drawer from the amount, and to pay the balance 
to his heirs, not accepted by the bank at tlio death of the drawer, 
has been held not to have operated as an asbignineiit of the fund 
so as to make the bank liable to the payee.® The Indiana 
Supreme Court has hold that a banker’s cheek drawn upon the 
drawer’s hanker witliout words of transfer, an<l drawn upon no 


* Cushman v. Carver, (1869) 51 III * Moiids r. Merchants* Bank of Al- 
609. Sec, also, Marine Bunk of Chicago bany, (1H6S) 35 N, Y. 146. 

u, Rushmore, 28 111. 466; Marine “ Becond National Bank r. Williams, 
Bank of Chicago u Chandler, 27 III. 13 Mich. 282. That n check is an ap- 
525. propriatiou of so miu li money in the 

* International Bank ?>. Jones, 119 bank to the payee ami holder, see Chou- 

Ill. 407, teau u. Bowse, (1874) 56 Mo, 65; IjCwis 

* Gordon & Gomila ?. Muchler, 34 *». International Bank, (1888) 13 Mo. 

La. Ann. 604. App, 202. 
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piirticulcip ilGsigns-tcd fuD<Ij did not of itsolfj citlici’ cis l)otwGGii tlio 
drawer and drawee, or drawer and jiayce or holder of the check, 
a(^t as an ap23ropriation or equitable assignment of a fund in the 
hands of the drawee; nor did it operate as an assignment of a part 
of the drawer’s chose in action against the drawee ; and, hence, the 
holder of tlio check was not entitled to a preference as against the 
depositors and the general creditors of an insolvent drawer.^ If 
hank bills are deposited as depreciated paper, the depositor has 
no right to draw for funds at par or expect payment on a check 
thus clrawn.-^ A right of action is given to the drawer of a elieek 
in case ho has funds in bank to meet it by the refusal of the bank 
to pay it, if the refusal to pay is without his authority.® The 
presenting of a check to a hank on which it is di*awn for pay- 
ment, and tlio hank’s stamping it paid and canceled, although not 
in fact paid, hut subsequently returned to the collecting bank pre- 
senting it, would not ho such a payment as would discharge the 
drawer."* A hank paying a cheek drawn to order, without the 
indorsement of the payee, before it can refuse to pay upon 
demand by the payee having possession of the paper, is bound t<i 
prove that the payee has parted with his title.® To a national 
hank’s action to recover an overdraft which amounts to a simple 
loan, tlie omission of an officer of the bank to exact security for 
the money loaned cannot be made a ground of defense.® A 
liankor cannot set oil a demand he holds against the person pre- 
senting a check for payment.'* A check drawm upon a bank for 
more tlian the amount of the drawer’s funds on deposit creates no 

^ Harrison r. (1884) 100 Imi. ® Union Gold Mining Co. Rocky 

n 15. Mountain National Bank, (1878) 3 Colo. 

* Willetts r. Paine, (1867) 48 111. 433. 348. 

See Lawrence’ Schmidt, 85 111. 440; ’ Brown r. Leckie, (1867) 43 111. 497. 

Galena Ins. Co. a. Kupfer, 28 III 833. The court said: In the case of Crom- 

» Citizens’ National Bank of Baven- well Lovett, 1 Hall, (N. Y.) 56, it was 
port V. Importers’, etc.. National Bank held that a check on a banker given in 
of New York, (1887) 44 Hun, 886, the ordinary course of business, is not 

’^McIntosh ©. Tyler, (1888) 47 Hun, presumed to bo received as an absolute 
90; citing Turner », Bank of Fox payment, even if the drawer have 
Lake, 4 Abb. Ct. of App. Pec, 434; s. funds in the bank, but as the moans to 
c'.,8 Keyes, 435; Burkhalter®. Second procure the money. The holder, in 
National Bank, 43 N. Y. 688; Kelty i>, such a case, becomes the agent of the 
Second National Bank, 63 Barb. 828. drawer to collect the money, and if 

® Gitizens* National Bank of Daven- guilty of no negligence whereby an 
port Importers*, etc., National Bank actual injury is sustained by the 
of New York, (1887) 44 Hun, 886. owner, he will not be answerable, if, 
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lien 'upon, and will give tlie payee no right to tlie artniil balance, 
until the hank lias agreed to pay it tanto} The Illinois 
Supreme Court 1ms held that the holder of a bank eheck, who has 
paid value for it, is entitled to as iiinch of the fluids of the drawer 
on deposit as the check calls for, and, wlicii presented for j^ayinent, 
the bank on wliieh it is drawn will become the holder of tins 
drawcr^s money to the use of the holder of tlie check, and will he 
bound to account to him for the amount unless oilier cspiities 
have intervened.® The rights of the holder of the cheek and 
the bank arc lixed from the time the cheek is presented for pay- 
ment, and the hank will have no right, subbe<pieiitly, to pay oilier 
checks or oilier demands either to itself or to others which may 
afterwards be presented, or which may afterwards ac(*rno.® A 
bank receiving an indorsed check for a special purpose, not in the 
regular course of banking business, has been held to bo respuiibi- 
ble for an erroneous appropriation of the proceeds.’ The payee 
of a check has been held not responsible to a bank for amount 


from any peculiar circumstances at- 
tending the bank, the check is not paiii. 
And in a suit against the drawer for 
the consideration of such a cheek, the 
holder may treat it as a nullity, and 
resort to the original cause of action.** 

’ Dana Boston Third National 
Bank, (1806) 13 Allen, (Mass.) 445. 

^ Fourth Katiunal Bank of Ohh'ugo 
i.\ City National Bank of Grand liapids, 
1873)68111. 398. 

® Ibid. Mr. Justice Buebse said : 
“The universal custom informs m 
what tho contract of all the parties to 
such transaction is. It informs us 
that the banker, whoa he receives the 
deposit, agrees with the depositor to 
pay it out on the presentation of liis 
t'hccks, in such sums as those checks 
may specify, and to the person pre- 
senting them, and with tho whole 
world tho banker agrees that whoever 
shall become tho owner of such check 
shall, upon presentation thereof, be- 
come thereby the owner, and entitled 
to receive the amount spccilicd in tho 
check, provided the draw'er shall at 
that time have that amount on de* 
82 


posit. It v as further said in Munn 
A Burch, 25 111. *35, to deny to the 
holder of a bank check both a lej3;jil 
and equitable right, alter prcscnLitioii 
of the check, to tho money of the 
draw or in the liaudsof a hanker, oiild 
destroy the most valuable feature of 
bank deposits and checks. In the very 
nature of such transactions a hanker's 
lien cannot extend to tho money left on 
deposit with him, according to the 
customs and usages of hanks. It has 
never been so extended, but is con- 
fined to st*curities and valuables wliich 
may be in the bankers custody as col- 
laterals. The credit must he given on 
the creditor the fecciirities or valuables, 
cither in posses^io^ or expectancy. 
Bussell c. Iluddiick, 3 Glim, 233, This 
is the extent of a bunker’s litm.” Sec, 
also, Johnson t. Ward, 3 Bratlw. (Ill ) 
261; Brahm v. Adkins, 77 111. 263. 
When the holder of a check is not sub- 
ject to equities existing between tbe 
original parties, liochester Bank p. 
IXarris, (1871) 108 Ma&s. 514; Araiks 
Mcriam, (1867) 98 Mass. 294. 

* Parker r. Hartley, 91 Pn. St. 465. 
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paid to liirn, witlioiit fraud on Ids part, although paid by mih- 
tako.^ The mere jjrosentnieiit of a check does not fix upon a bank 
the liability to pay it.® Should a bank, without funds, pay a 
check long overdue, it would take it subject to all the equities of 
the drawer.® A bank, though it may have by inistake paid a 
check and placed it upon the canceling knife, would not be 
thereby prevented from roeoveriug upon it against the drawer.* 
One receiving a counterfeit bill from a bank in payment of a 
check may return it in a reasonable time after discovering that it 
is not genuine.® The drawer of a check and his sureties will be 
discharged hy the a(»ceptance of the drawee, with the consent of 
the payee of a check conditionally fixing some other time or mode 
of payment than is implied in the language and terms of the 
check.® No law requii’es the drawee of a check lo delay pay- 
ment until advice that it lias heoii drawn.*^ A cdiectk to bcai*cr, 
taken, though from one who obtained it unfairly, yet immediately 
iifter its issue, and without notice, entitles the holder to recover 
the sum it calls for.® Where a check is drawn on a bank in 
which the drawer has no funds it need not be presented at all, 
in order that an action may he main tamed ujjoii it.® Should a 
bank pay a post-dated check before the day on which it is dated, 
it will be a payment to its own WTong, and no defense to an 
action for the amount of the fund by one to whom it may have 
been assigned in good faith,*® A bank on which a check is 
drawn is not constituted an agent for the owner of the check 
to receive the proceeds by his sending the chock to it through 
the mail.** 

* Hull Bank, Dud. (S, C.) 259. amount of the counterfeit bill to the 

•Albers ?>, Commercial Bank, (1884) owner of the check. 

86 Mo. 178. « Warrensburg Co-operative Build- 

» Lancaster Bank Woodward, 18 ing Assn. Zoll, (1884) 83 Mo. 94. 

Pa, St. 867, f Merchants' Bank v. Exchange 

* State Savings Association o. Boat- Bank, Iti La. 467, 

men's Savings Bank, (1881) 11 Mo, « Clark w. Stackhouse, 2 Mart. (La.) 

App, m m. 

« Boyd V. Mexico Southern Bank, « Foster a, Paulk, 41 Me. 426. 

(1878) 67 Mo. 687. In Murray Bull’s Godin v. Bank of Commonwealth, 

Head Bank, (1871) 8 Daly, 864, a bank (1866) 6 Duet, 76, 

which had through its toller cashed a » People n. Merchants & Mechan- 

eheck drawn on another hank, and part ics' Bank of Troy, (1879) 78 Y. 269; 

payment was made in a comaterfdt s. o„ 84 Am, Kep. 582. 

bank bill, was held liable for the 
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§ 325* Certification of checks. — A hank may render itisoK 
liable to the holder and j)ayee of a check by a formal acceptance 
written upon the check, in which case it t^tands to the holder in 
the position of a drawer and acceptor of a bill of cxcliaiiged The 
same result may he accomplished by the bank’s writing upon the 
cheek the word “ good ” or any similar words which indicate a 
statement by it that the drawer has funds in the bank applicable 
to the payment of the cheek, and that it will so apply thnni.® 
Such a certificate discharges the drawer of the check, and, as to 
him, amounts to a payment.® The certifying of a check us “ go( id ” 
is not a mere declaration of an existing fact, but creates a now and 
binding obligation on the part of the bank. Its meaning is n(jt 
merely that the check was ‘^good’* when certified, but that it 
shall be “ good ” when presented for payment. A certified che<»k, 
therefore, is as truly an absolute, uneonclitional promise to pay 
upon demand the sum it specifies, as an ordinary bank note ; and 
IcLches in making the demand is no more imputable in tho one 
case than in the othcr.^ The fact that a check may liavo boon 
properly drawn on a national bank (a j)ublic depository) by an 
olHcor of the government in favor of a public creditor does not 
alter tho rule that the holder of a bank check cannot sue the bank 
for refusing payment in the absence of j)i’0(4f that it was accepted 
by the bank or charged against tho drawer.'^ Payment to a 
stranger upon an unauthorized iudorseuient of a check will not 
operate as an acceptance of the check so as to authorize an action 
by the real owner to recover the amount of tho check as upon an 
accepted check.* Although certified chocks pass from hand to 
hand as cash, they are not cash, or currency, in the legal sense of 
the terms, and they do not lose, on that account, any of tlie char- 


^ Merchants* Bank State Bank, 10 
Wall. 604; Bspy Bank of Cincin- 
nati, 18 Wall. 604. 

® Cook State Bank of Boston, 63 
K Y. 96. 

® Bank v. Leach, 63 N. Y. 850 ; 
Meads Dn Merchants* Bunk, 36 N. Y. 
148; Mussey v, Brest., Directors, etc., 
'Bugle Bank, 9 Met. (!Ma&s.) 311; Wil* 
lets t). Pheenix Bank, 3 Duer, 131. 

* Willets i>. Phccnix Bank, (1853) 3 
Duer (N. Y.), 131, Holding upon the 
doctrine of the text that tho plaintiffs. 


holders for value, were entitled to rt*- 
cover the sum advanced by them upon 
four checks certified by the bank, 
although payment was not deinaiided 
until two months after the checks were 
certified, and in the interval the drawer 
had withdrawn, upon other checks, all 
his funds from the bank. 

® Bank of the Republic a Millurdr 10 
Wall. 153, 

® First National Bank of Washing- 
ton r. Whitman, (1876) 94 U. S. 34&. 
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sicteristics of bills of excliaiige, and, tlierefore, when dishonored, 
the holder lias a right to look to the drawer for payment,^ The 
only effect of certifying a check “ good” is to give it additional 
cnrrcnoy by cai’rying with it the evidence that it was drawn in 
good faith on funds to meet its payment, and lending to it the 
credit of the drawee in addition to the credit of the drawer. 
IJeyond this it does not differ from an uncertified check.^ The 
indorsement, by the proper officer of a bank, upon a check drawn 
upon it payable to bearer, thatit is ‘‘good,” would facie 

an admission on the part of the bank that the money drawn for 
is in bank, subject to the order of the drawer. This presumption, 
however, may be repelled by proof, as that the admission was 
made by mistake.^ Certifying a check is only an agreement that 
the siguatum of the drawer is genuine, and that ho has funds to 
meet it.^ A bank will not be i‘elioved from its responsibility to 
the innocent holder of a check certified by its oflicer authorized to 
do so, by the fact that he may have transgressed his authority and 
certified checks where the drawer had no funds,® Where a check 
liad been delivered by the drawer to the payee for accommoda- 
tion, and the payee had transferred it without indorsement to 
another, who took it to the bank on which it was drawn for certi- 
fication, and while it was so in the possession of the bank the 
drawer notified the bank not to pay it, it was held by the Supreme 
Court of Now York that the payment of the chock by the bank 
was unauthorized, and that the drawer conld recover the amount 
from the bank.® A bank will not be bound, by a parol repre- 
sentation that a check is good, to pay it whenever presented until 
barred by limitation, such a representation not being equivalent 
to a certification ; neither would the holder of the clieck he relieved 
from the duty of proper diligence in presenting it for payment.’’^ 
The deposit of the drawer of a chock upon which it is drawn, is 
paid as the effect of the holder of the chock procuring it to bo 

^ Bickford First National Bank, Am. Rep. 805. As to the power of a 

4a 111. 238 bank to certify checks, see Merchants' 

* Brown Leckio, (1807) 43 111. 497; Bank d. State Bank, 10 Wall. 604. 

citing Roimds u. Smith, (1860) 42 HI. « Hill tj. Trust Co., 108 Fa. St. 1, 

245; Bickford d. First National Bank, ® Fround Importers & Traders' 

^ 111* ^88, National Bank, (1876) 3 Hun, 689; a c., 

^ Smith Branch Bank at Mobile, 6 T. & 0. 236. 

(1846) 7 Ala, 880. i Bank of Springfield d. First Na- 

* Marine National Bank National tional Bank of Springfield, (1888) 30 
City Bank, (1874) 69 N, Y. 67 ; s. c., 17 Mo. App. 271, 
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certified instead of collecting iV The drawer of a check will ho 
discharged by the holder’s procuring it to be certified instead <»f 
collecting it* In case a certificate of good ” on a chock be erro- 
neoiifely made by a bank, and the error be discovered and notice 
given to the bank presenting the check in time for it to make a 
re-presentment and charge the indorsers, the certifying bank will 
be relieved from further liability.'* A new and binding obliga- 
tion is created on the part of a bank by its certifying a check as 
good ” to hold sufficient funds of the drawer to meol the elieck ; 
and the holder’s right is not impaired by a delay on Ids part in 
demanding payment^ The act of a bank certifying the genuine- 
ness of a check and directing its payment by a corroftpf>nd cut 
bank, operates as a promise to pay the check u})ou prebcntation at 
the correspondent bank, properly indorsed. Tlie obligation of tbu 
bank, as shown by such certification, amounts to a r(»prescntatit»u 
that the drawer has funds in the bank with which to jun 
the chock, and that it will retain and pay them to Uie holder 
through the designated agency, upon presentation there, properly 
indorsed.® A bank certifying a check drawn upon it l)y one of 
its depositors is primarily liable upon it.® One taking a check 
which has been certified by a bank in good faith, for value, in the 
ordinary course of his business, may recover against the bank 
although the signature to the chock may be a forgery. And it 


' Bills V. National Park Bank, 47 N. 
Y. Super. Ct. 303. 

3 First National Bank of Jersey 
City V Leach, (1873) 63 N. Y. 330; s. c„ 
11 Am. Rep. 708. 

^ Irving Bank i>. Wetlierald, (1867) 
86 N. Y. 335, affirming 31 Barb, 338, 

* Farmers & Mechanics* Bank ». 
Butchers & Drovers* Bunk, (1836) 4 
Duer, 319. In Mills Stale Bunk, 5 
N. J Law J, 56, it appeared that on a 
certain date a check was drawn in fa- 
vor of the pUxntiff on the State Bank, 
and indorsed by the cashier ** good at 
the Mechanics* Bank ’* The plaintiff 
retained the check for two months, 
when the Mechanics* Bank failed. In 
this action, on proof that at the date of 
the failure of the Mechanics’ Bank the 
State Bank had sufficient funds in that 


hank to meet the check, the plaintiff 
was held not entitled to recovt‘r, on tie 
count of her aetfligencc in delaying the 
presentation of the check for payment 
for so long a tijne. 

® Lyncli First National Bank of 
Jersey City, (lhH7) 1U7 N. Y. 179; h 
c., 1 Am. St. Rep. S03; ciliiig -iEtiui Na- 
tional BiUik r. Fourth Ntitional Bank, 
46 N Y. 83; C’mwiord r. West Side 
Bank, 100 N. Y. 50; Risley v, Phenix 
Bulk, 83 N Y. 318;^ Oneida Bank -p. 
OutaiioBank, 21 N. Y. 490 

® Drovers* National Bank r Provis- 
ion Co , 117 111. too As to what tiie 
liability of a bank upon certified 
checks results from, sec Cooke i\ State 
National Bank of Boston, (1873) 63 N. 
Y. 96; s, 0., 11 Am. Rep. 667. 
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wo\il<.l lualcB no difforGuco tliRt tho paycG^s naiHG w&s fictitious,^ 
The money paid upon a raised cheek by a bank certifying and 
paying it may 1)0 recovered from the one receiving it, as for 
money paid under a mifetake of fact.^ Tlic money paid by a hank 
upon a certified check maybe recovered if it prove that the filling 
in of the clieck was forged. And the hank will not be estopped 
from showing the body of iho cheek to be a forgery by the verbal 
assurance of its teller to the payee that the check was correct in 
every particulai’.'^ Payiuont of a raised chock on the faith of a 
eerliiicato of a bank has boon held not to raise an estoppel pre- 
cluding the bank from recovering back the money paid on it.'^ 

§326. Acceptance of a check by a bank — illustration. — 
111 a case in the United States Circuit Court for the western dis- 
trict of Missouri it appeared that a cattle company had agreed 
to sell to one T. a large number of cattle for a fixed sum of 
money. He offered in payment for the cattle his cheek on 
defendant bank. The cattle company refused to accept it unless 
persons to whom it was indebted would accept it in payment of 
the debt: The payee of the check telegraplied to the bank asking 
if it would pay T/s check for the amount specified, and the bank 
telegraphed : T. is good. Send on your paper/’ The telegram 
was shown to the creditors of the cattle company, who took the 
check in payment of their debt. Upon the issues raised by the 
defendant’s answer it was held that the answer by the bank was 
an acceptance of the check for the sum named in the first tele- 
gram, and was sufficient, under Eevised Statutes of Missouri 
(§ providing that an acceptance of a hill of exchange must 
be in writing, and section 534, providing that an acceptance on a 
separate paper will bind the acceptor in favor of one to whom it 
has been drawn, who takes the bill on the faitli thereof for a 
valuable consideration, to render the bank liable to plaintiffs on 
the check. And in such case, the evident purpose of the inquiry 

Bowery JNational Uanlc, a Security Bank of New York Vn 
(187S) 6 490; s. 0 ., 64 Barb. 197. National Bank of Republic, (1876) 67 

St. Nicbolaa Bank v. Nation^ K. Y. 468; s. 0 ., 38 Am. Rep, 139. 
of toe Stote of NeTr Tort, (187^ « Marine ISTatlonal Bank e. National 

8 «. T. way. Dig, aSS; citing Caty Bank, (1874) 89 N, Y. 67: e, o., 
Marine Nat, Bank «, National City 17 Am. Rep. 808. 

Bank, (1874) 88 N. Yi 87j s. o., 17 Am, 

Rtp.W 
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being to obtain assurance of payment before taking tbc clicck, 
tlxo bank was liable under Revised Statutes of Missouri (§ 535), 
providing that an iinconditiona] written promise to accept a bill 
before it is drawn sliall be deemed an actual acceptance in fa^^or 
of any person to whom it is shown, and who on tlic faith llieroof 
receives the bill for a valuable consideration.^ The same case 
was before the court again, when there were some furtlier rulings 
as to the bank’s liability on the check by rcixson of its aecejilaiiee 
by telegram. It was held that the hank which had agreed to 
accept the check for a certain sum cntihl ju)t refuse payment 
because the check wheii presented ('i)nchidod with the words 
“■with exchange,’’ no place of exchange hemg mejitioned. fcjtill 
this was mere surplusage, and of no elTect.® Tt was also held that 
a bank cheek payable) to ‘‘ tlu* order of” the ])ayeo was a l)ill of 
exchange within the meaning of Revised Statutes of Missouri 
(§ 553), recpiiring an ii(*ceptance of a ^‘bill of ex(diauge” to be in 
writing.’^ 

§ 327. Presentment of checks for payment.— Upon pre- 
sentation of a check for payment tlio payee or legal holder 
becomes the owner, entitled to the sum called for by the check, 
if that amount stands to the credit of the draAVor on tlie books of 
the bank.* Bank checks being payable immediately on ]>resent- 

* Garrettson tt. North AtoiiKon Bnnk, Bank, 7(5 Iowa, 039, s. e., 41 N. W. 
(1889) a9 Ped. Hep. 163. As to priad- Bep. 381; Hugliitfc v. Johnson, 38 Fed. 
plos applicable to bank checks, see Bep. 865; Hill e. Tofld, 29 111. lDl-103; 
Bank 0 , Bank, 10 Wall, 047; Cooke r. Claiiscr i\ Stone, 39 ill. 114. As to a 
Bank, 53 N. Y, 96; Jarvis u. Wil&on, defense that pu'sentation of a c’lic(*lv 
46 Conn. 90-92; Freund e. Bank, 76 for payment was unreasonaldy de- 
N, Y. 856, 866; Bank Bichards, 109 layed, see Bull r. Bank, 123 U. S. 
Mass, 413; WMlden Bank, 64 Ala. Ill, 112, s. B Sup. C^t. Hep. 63. 

29, 30. As to how an acceptance of a ® Garrettbon v. North Atchison Bank, 
check may be made, sec Bank®. Bank, (1891) 47 Fed. Kep. 867, altinniu^ Gar- 
1 N. Y. Leg. Obs. 20; Bspy v. Bank, rettson North Atchison Bank, (1889) 
18 Wall 604; Whilden v Bank, 64 89 Fed. Rep. 168. Garretlson ». North 
Ala. 32,33; Bank®. Howard, 40 N.Y. Atdbison Bank, 39 Fed. Rep. 168, 
Super. Ot. 20. As to a check passing and 47 Fed, Hep. 867, were affirmed 
to another fora valuable consideration, by the United States Circuit Court of 
SCO Railroad Co. Bank, 102 U. S. Appeals in North Atchison Bank ®. 
14-22; Pope n. Bank, 69 Barb. 226; Garrettson, (1892) 61 Fed. Rep. 168, 
Freund ®. Bank, 76 N, Y. 353-868. ♦Shaffner ®. Edgerton. 18 Bradw. 

3 Garrettson®. North Atchison Bank, (111) 182; Priest ®. Way, 87 Mo. 16; 
(1891) 47 Fed, Rep. 867. 0, f., Brink- Munn r. Burch. 20 III 86. 
man ®. Hunter, 78 Mo, 179; Bindley 
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ment are not entitled to days of grace.^ Whether days of grace 
arc to ho allowed on a draft in the form of a check depends upon 
the (question whether the instrument is payable on demand or at 
a future day ~ A check drawn on a bank ordering it to pay 
money to a tliird party or order on a day subserpiont to its date 
would be entitled to grace.** A clieck drawn by one party upon 
another payable to a third i)erson 5 due thirty days after date, Iiab 
hccn held in a suit by the drawee against the drawer to be enti- 
tled to days of grace.^ An inbiruinciit drawn upon the cashier of 
a bank, payable sixty days after date, has been licld to bo a bill 
of exchange, and entitled to days of grace. It was also held in 
the same ease that it was essential to a clieck, eo nomine^ that it 
should be payable on demand.® A draft on a liauk for money 
payable at a day subsequent to its date, has been held to 1>e a bill 
of exchange, and entitled to days of grace.® A bank check pay- 
able fifteen days after date lias been declared in an Indiana case 
to be an inland bill of exchange, and to have every feature of 
such a bill.’ A demand in business hours on the day succeeding 
that on which a clieck is draAvn is a sufficient presentment.® Pre- 
sentment of a clieck is excused by the stoppage of its payment by 
the drawer.® The fact that a cheek may be drawn by a depositor 
of funds in a bank in favor of the cashier of the bank just previ- 
oiib to the service upon the bank of process in garniblnuent, has 
been lield not to bo in itself evidence of fraud or want of good 
faith.’® A bank which had sent another bank a bad check, sup- 
posing and affirming that it came from the bank to whicli it was 
returned and been paid money by the latter for the check, rely- 
ing upon this statement, which was erroneous, has been held liable 
in an action by the latter for the money, as paid under a mis- 
take of fact, although the error in the statement was not discov- 
ered until three days after the payment of the money, when the 

J Barbour Bayon, 6 La. Anu. 804. ^Woodruff p. Merchants* Bank, 25 

* Morrison ». Bailey, (1856) 6 Ohio Wend. 673. 

Bt, 13. When an instrument drawn * Bowen u Newell, 8N. Y. 190. 
on a bank is a check and not a bill of ’ Glenn t?. Noble, 1 Blackf. (Ind.) 104. 

exchange, and not entitled to days of * Ocean Co, -r, Ophelia, 11 La. Ann. 

grace, see Andrew % Blachly. (I860; 38. 

11 Ohio Bt. 89. 9 Woodin Frazee, (1874) 88 N, T. 

* Ivoiy 0 . Bank of Missouri, (186£0 Super. Ct. 100. 

86 Mo. 476. ^‘^Bauk of America f. Indiana Bank- 

*Outler Beynolds, (1872) 64 111 ing Co., 114 Hi 483. 



DEPOSITS AKB CHECKS. 


§327] 


(>r>7 


drawer of the check had failed.^ A hank paying a frandnloiitl\ 
altered post-dated check before its true date w’ould not be enti- 
tled to charge it against the drawer.**^ Checks are governed l)y 
the same rules that bills are, as to demand, protest and noth*e. A 
holder of a check, to recover against the drawer, must show a 
presentment for payment and protest, or that iho drawer had no 
funds in the hands of the drawee.® A post-dated clie<*k will not 
be entitled to days of grace, as a bill of excliungo.^ The obliga- 
tion of the drawee to pay a check and a bill are the same,'* A bai ik 
check has been held to be a bill of exchange, wiiliin the meaning 
of that term as used in the Illinois Statute of Limitations.® Whe/i 
payment of a check is made to the payee an indorsement by him 
is not necessary.'^ Mere priority in drawing a ehe<*k gives tlio 
holder no preference or privity in payment over the holders of 
checks subsequently drawn.® The neglect of the holder of a 
cheek to present it will postpone his right to the funds to that of 
a subsequent attachment upon the funds.'* A honafide imlorK‘0 c ►f 
a bank check, who had delayed for six months to ])rehent it for pay- 
ment, funds remaining in the hands of the drawee and the drawer, 
being unprejudiced by the delay, has been held not subjeeied to 
equities between the drawer and a previous holder of the check.*® 
Presentment and notice are not required where bank (Leeks im 

* Uuion Bank United States Bank, ^ Champion «». Cordon, 70 Pa. 

(1807) 3 Mass. 74 St. 474; Lawson KicliardH, 0 Phil * 

®Ciawforfl u. Bank, 3 Lancaster 179. 

Law Rev. (Pa ) 945. * City Bank r. Girard Bank, 10 La 

® Succession of Kercheval, 14 La. 566. 

Ann. 457; Barnet v. Smith, 30 N. H. ® Rosters Durant, 110 U. S. 298. 
256; Shrieve o. Duckham, (1822) 1 Lift. As to the transfer of the sum named 
(Ky.) 195; Humphries tj. Bicknell, 3 in a check to the ptij ec, see Bank of 
Litt. (Ky ) 397; Sutcliffe & Bird America v, Indiana Banking Co., 114 
McDowell, 3 Nott & McC. (S. 0.) 251; 111. 483. 

Lilleyi). Miller, 3 Kott & McC. (S. 0.) ’Huber c. Bossart, (1886) 70 lovia, 
357, As to the necessity of proof of 718. 

presentment and notice of dishonor of ® Moses z). Franklin Bank of Balti- 
a check, to entitle the owner to resort moie. 34 Md. 574. See, also, Hon is 
to the drawer for payment, see Case v. -w. Despard, 38 Md. 487. 

Morris, 31 Pa St, 100. Payment of a “Harry ». Wood, 3 Miles (Pa.), 337; 
part of the check after it becomes due Kuhn ». Bank, 20 W. N. C. (Pa.) 380. 
by the drawer dispenses with the ne- Bull Bank of Kasson, 133 XJ, S. 
cessity of such proof. Levy Peters, 105. 

9 Serg. & Rawle (Pa.), 135. 

88 
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payable at a future day or protested^ A bank check must he 
presented for payment by the holder within a reasonable time ; 
should it not be, the delay is at the holder’s peril. As to what is 
a reasonable time would depend upon the circumstances in each 
case. And tlie time of presentation may bo extended by the 
assent of the drawer, express or implied. In a Connecticut case, 
by way of illustration, the plaintiff, desiring to make a remittance 
to a creditor at a distance, and there being no bank in the place 
where he lived, asked the defendant, who liad an account with 
a banker in a neighboring city, to take the amount of him in 
bank bills and give him liih check therefor, which the latter did, 
fully understanding the object. The j)kiutiff, to whose order the 
check was payable, at once indorsed it to Lis creditor and sent it 
by the next mail. It was throe days before the check reached 
the place where the hanker resided, on whom it wna drawn, and 
was presented for payment, at which time the hanker had failed 
and payment \vas refused. Tlie plaintiff took up the check and 
brought this action against the drawer. The Supreme Court of 
Connecticut held that the check was jireseutod within a reason- 
able time under the circumstances, and held the drawer liable 1o 
the drawee for its amount.® Negligence cannot be imputed to 
the holder of a cheek upon a bank for the payment of money if 

iBlacLlj t?. Andrew, (1855) 1 Dis> T)agg<*tl tJ. Whitiru?, 35 Cuun. 360. is 
, ney (Ohio), 78. certainly an authority to show that 

5 Woodruff r. Plant, (1874) 41 Conn, what tlw understanding of the parties 
344, The court said: “ What is n rea- was at the time that the chock was 
sellable time will depend upon circura- drawn and delivered enters into tin* 
stances; and will, in many cases, de- contract That the time for present- 
pend upon the time, the mode, and the ment maybe extended hy the assent 
place of receiving the check, and of the drawer, express or implied, i» 
upon the relations of tlio parties be- well setll(*d. Alexander /\ Burchfield, 
tween whom the question ari«-es. Story 7 Man. Ss Or. 1061; s. r., 49 Rng. 
on Prom. Notes, § 493; Mohawk Bank C’om. Law Rep. 1060.” 8ee on this 
r. Broderick, 13 Wend. 133 Here subject, Bridgeport Bank r. Dyer, 
three days only elapsed between the 19 Conn. 186; Taylor r, Wilson, 11 
giving of the check and its present- Met, (Mass.) 44; Ames v, Meriam, 98 
ment for payment. The particular lijass. 294; First Nat. Bank n, Harris, 
circumstances attending this case wo 108 Mass. 514; Morrison v, Bailey. 5 
consider very important. The de- Ohio St. 13; Stephens v, McNeill, m 
fendant knew that the plaintiff desired Barb. 603; Rickford Ridge, 3 
this check to make a remittance; that Campb. 537; Robinson d, Hawksford, 
it was not to be immodiatdy presented 9 Adol & El. (N, S.) 53; Hare «. Henty, 
for payment, and would not reach the 10 0, B, (N, S.) 64; Prideaux o. Grid- 
bank for several days. The case of die, L. R., 4 Q, B, 456, 
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lie demands payment on the day following that on whieli he 
received it. If, however, the holder nnroasonahly delays in pre- 
senting the check for jDayinent, and in the inoantiine the bani 
fails, the loss will bo the holder’s and not that of the drawer of 
the check.^ In case it appears that the drawer of a check has 
sustained any injury by the delay or negligence of the holdei* of 
the cheek in presenting it for payment, the drawer will he dis- 
charged from liability.® Where aholder of a cheek had neglected 
to present it for payment until twenty-five days after it was 
drawn, during which time the drawer failed, the Suj^reme (lonrt 
of Illinois held that the holder of the cheek could liavo no 
recourse upon the dra^wer unless he showed that no loss occurred 
to the drawer through his delay in presentation of the ehoek.® 
Where one liaving funds in a bank gives a chock which the holder 
neglects to present for payment within a roasonabli^ time, the 
drawer cannot he held liable for non-payment in current funds 
unless the holder shows not only that the fuiuls on deposit wove 
depreciated at the date of the check, hut aha tin it they were 
depreciated at the time of the deposit, and that, therefore, the 
drawer liad no right to draw the check, or to expect its payment 
in current funds,'* The holder of a check wall he exercising cine 
diligence when he presents it for payment in accordance with the 
usage of the hanks in the place where it is made payable, and of 
the persons wdio have accounts with such banks, proAided this 
usage he lawful and well known or recognized by tlie mercantile 
community, and by the pai’ties to the check.® One giving a 
check may expressly, or by implication, extend the time during 
which he will remain liable for the amount of the cheek before 
its presentment for payment.® The drawer of a check cannot 

’ Clark V. National Metropolitan the next day after its date to present 
Bank, 2 IVEacArthur (D. C ), 249. it. Veazie Bank n. "Winn, 40 Mo. CO. 

® Ibid, That the discharge of the That a check must be presented for 
drawer of a hank check from liahility payment on its dale or the day therc- 
will result from neglc<*t of the holder after where all the parties reside in the 
to present the same for payment same place, see Bank r. "Weil, 4 Pa. 
within a reasonable time, and that the Co. Ct. Rep. 346. 
doctrine applies to all holders, payees ® Holmes v. Roe, 02 Mich. 190. 
or transferees, see Daniels t). Kyle, 5 to the duty of a bank in the matter of 
246. paying the checks drawn upon it by a 

»Villetts V, Paine, (1867) 43 111. 482. depositor, see Moses v. Pmnklin Bank 

4 Ibid. Baltimore, 34 Md. 674. Right of ac- 

•^Marrett Brackett, 60 Me. 624. tion of a holder of a chock against 
The holder of a check allowed until bank refusing payment when drawer 
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object to any delay in presenting it unless lie can show special injury 
to himself arising from the delay The drawer of a clieck will 
he released by the failure to give him notice of non-payment of 
the foTine only to the extent of the injury he may receive thereby. 
In case of failure of the drawee, then proof of notice of non- 
payment would be necessary to rebut the presumption of injury 
arising from the failure ; and when the drawer has no funds in 
the hands of the drawee to meet the check, demand and notice 
will be necessary,^ The drawer of a cheek, if otherwise liable, 
will not be discharged because of a failure to present the check at 
the clearing house in accordance with mercantile usage, oygii 
though it would have been paid if presented there, when it has 
been duly presented to the drawee and payment demanded and 
refused.^ Four days’ delay in presenting a check has been Iiold 
not too much.* A delay in the presentment of a draft, payable 
on demand, for eleven days has been hold not a roasouablo time.® 

has funds in bank. Fogarties ». State twenty miles from the place whert* the 
Bank, 13 Kich. (B, C.) 51S. As to a hank upon which it w^as drawn was 
court’s preventing the vexatious draw- located, to a merchant whoso place of 
ing of small checks against a deposit, business was twenty -seven miles by 
see Chicago Marine & Fire Ins. Co. a rail in another direction; and had to bo 
Stanford, 28 III, 168. there on the following diiy, which 

* Emery ®, Hobson, 63 Me, 32. was Saturday. On 3Ionday he left 

* Pack ?j. Thomas, 13 Smedes & the check at a local hank for collec- 

Marsh. (Miss.) 11; Graham ?». Mors- tion, but the bank on which it w^a.s 
tadt, (1890) 40 Mo. App, 333. drawn failed that day. The court 

*Kleekamp Meyer, (1878), 5 Mo. held that the delay in presenting the 
App, 444, When presentment of check for payniont was not such as 
check to justify au action against the would release the debt for which it 
drawer is not necessary, see Cushing was given. 

u Gore, (1816) 16 Mass. 69; Franklin ‘^Nc'wark Banking Co. », Bank of 
Bank v. Freeman, (1886) 16 Pick. 635. Erie, 63 Pa. St, 404. As to reasonable 
Buies in actions by the holders of delay in presenting a check for pay- 
checks against the drawers. Ball ». ment, sec Chouteau v. Bowse, (1874) 
Allen, (1819) 15 Mass. 433; Ellis v, 60 Mo. 65. As to time within which a 
Wheeler, (1825) 3 Pick. (Mass.) 18. check must be pmd, see Wear v. Lee, 

♦Piece ©. Daniel, 16 W. N. 0. (Pa.) (1886) 87 Mo. 358. As to the effect of 
35. In St. John ©. Homans, ,(1844) 8 delay in presentment of a check, see 
Mo. 882, where all the parties to tho Flemming©. Denny, 2 Phil. 111. As 
check resided in the same state, a de- to right of action after presontmont and 
lay of eight days in presenting the demand and fiiiluro to pay by di*awe<* 
check for payment was held sufficient with funds of depositors in hand, see 
to discharge the drawer. In Freiberg Me Grade ©. German Savings Institu- 
^ Cody, 65 Mich. 108, it appeared that tion, (1877) 4 Mo. App. 886; Zolle 
a cihe(^ for a small shm was given German Savings Institution, (1877) 4 
Wie hi the afternoon at a lumber camp, Mo. App. 401; Senter Continental 
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A delay in j)reseiiting a clieck for payment would be excused in 
case the bolder is prevented by any state of things beyond his 
control from presenting it or sending it to be preseutod. IJut in 
case the delay is protracted to a considerublo lengtli of time the 
reason must be shown.^ As to what is a reasonable time within 
which a check was presented may be submitted to the jury under 
appropriate instructions.® Where a drawer has no fuuds and 
makes no provision for meeting a check or witlidrawb his funds 
before its presentation, Jie cannot take advantage of a want of 
diligence in presenting it for payment.® Tlie indorser of a 
chcekj drawn for his accommodation, who is bound to provide 
funds to meet it, will not bo entitled to luiiico of nou-payiuent.'* 
The custom of l)anks in doing husiness among thembelves through 
the clearing house does not alter the rule that a clieck must be 
presented to the bank on which it was drawn, at least <luring 
banking houi*s of the next succeeding day.^ In an action upon 
a check by the holder against a hank the burden will bo upon the 
holder to sliow that the sum called for by the check stood to the 
credit of the drawer when presented.® A reply of a bank to 
which a raised check is sent for information, that it is all right, 
would be a guaranty of the signatme and the state of tlio draw- 
er’s account, and not of the genuineness of the filling The 
indorsement of a raised check is in effect a representation and 
warranty to the drawee that it is genuine, upon which the drawee 
may rely in making payment, for reimbiu'sement by the indorsor 
after discovery of the fraud.® A bank is entitled to establish 
that a raised check was a foi'gery and to recover back the money 
paid thereon, notwithstanding its recognition and payment, the 
signature being genuine, under an honest mibtake.® 

§ 328. When a draft on a bank fails to bind the funds in 
bank.— The United States Supreme Court had before it a case 

Bank, (1879) 7 SIo. App. 533} State ® International Bank i\ Jones, 15 
Savings Assn, v. Boatmen’s Savings Bradw. (111.) 594. 

Bank, (1881) 11 Mo. App. 392, ■*Espy Bank of Cinmnati, 18 

‘Moody Mack, (1869) 43 Mo. 310. ^all. 004. 

s Selby IK McCullough, (1887) 36 Mo. « City Bank r. Eir&t National Bank, 

App, 66. ^ Tex. 303. 

» Moody Mack, (1809) 43 Mo, 310; » National Bank of Commerce Na- 

Sterrett Eosencrantz, 8 Phil. 54. tional Mechanics’ Bank, (1873) 35 N.Y. 

A Williams 0 . Hood, 1 Phil. 206. Super. Ct. 283; affirmed in 65 H. Y. 

^Eosenblatt ^.Habermann, (1880) 8 211. 

Mo, App. 486. 
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in wliicli it appeared tliat the drawers of a check upon a bank 
making an assignment for the benefit of creditors just afterwards, 
immediately gave notice to the bank of this assignment, and 
requested the bank to hold the funds in its hands for the benefit 
of the assignee. Yirtnally, this notice to the bank was prior to 
the presentation of tlie check by the payee of the latter, and the 
bank refused to pay the check. Iii this action of the payee of 
the chock against the bajik for the recovery of the amount of the 
chock, the court held that the check or draft did not bind the 
funds in the hands uf tlie bank until it had notice of the draft or 
cheek by presentation for payment, or otherwise ; and that, until 
then, other checks drawn afterwards might be paid, or other 
assignments of the fund, or part of it, might secure priority by 
giving prior notice.^ A banking firm of Oliio gave its dz’aft or 

1 Laclede Bank d. Schuler, (1S87) in the hands of the bank. Roberts i\ 
120 U. S. 511; 8. c., 7 Sup. Ot, Rop. Austin Corbin & Co., 36 Iowa, 315; 
644. My, Justice :MinLUii, speaking Fogarties e. State Bank, 13 Rich. Law, 
for the court, said: “The question of 518; s, o., 78 Am. Dec. 40H; Munn 
how far and under what circQmstance.s Burch, 35 111. 35; German Savings 
a check of a depositor in a hank will Inst. o. Adac. 1 McCrary, 501. But 
be considered an equitable assignment however this doctrine may operale to 
to the payee of the check of all or any secure an equitable interest in the 
portion of the funds or deposits to the fund deposited in the bank to the 
credit of the drawer in the hank, is credit of the drawer after notice to 
one which has been very much con- the hank of the check, or pre.<.eutation 
sidered of bite years in the courts, and to it for payment, a question which we 
about w'hich there is not a unanimity do not here decide, we arc of opinion 
of opinion. In this court it is very that, as to the bank itself, the holder 
well settled that such a chock, unless of the fund and its duties and obliga- 
accepted by the bank, will not sustain tions in regard to it, the bank remains 
an action at law by the drawee against unaffected by the execution of such a 
the bank, as there is no privity of check until notice has been given to it 
contract between them. !Marine Bank or demand made upon it for its pay- 

Fulton Bank, 2 Wall. 353; Bank of ment.” In Schuler i\ Laclede Bank, 
Republic r. Millard, 10 Wall. 153; (1886), 37 Fed, Rep. 434, which was 
First national Bank of Washington a affirmed in tlio case j ust cited, Bkewbr, 
Whitman, 94 U. S. 343, But while J., disposed of the contentions of the 
this may be considered as the estab- holder of the check in these words : 
Hshed doctrine of this court in regard This question must be solved in a 
to the rights of the parties at law, and court of equity upon equitable 
is probably the prevailing doctrine in grounds, and I think that it is equL 
nearly all the courts, it is urged in table for a bank, upon the day on 
this case, and several courts have so which a note becomes due, and at any 
decided, that such a check is an ap- time during the day, having funds of 
proprmtion of the amount for which the maker in its possession, to apply 
it is drawn of the funds of the drawer those funds to the payment of that 
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(ilieck xipon a New York bauk. Tliey Laying made uii iibsigu- 
inent for the benefit of creditors before it was ])reKeiitod to the 
New York bank, the latter upon presentation refused tt> [)ay it, 
and paid over the funds in its liands to tlio ashigiice of the insol- 
vent firm. The holder of the draft or check brought his action 
against the assignee for the amount. In coiihidoriug the ease 
bronglit before them the Supreme Court of Ohio stated, in its 
opinion, the practical question to he ‘‘whether tlie ii]iacco])ied 
draft for a part only of the amount due the drawer gave tlui 
payee or holder priority over tlie other crtnlitors of the drawer.” 
Their conclusion was that a check or draft for a part only of the 
sum due the drawer does not, before acceptance, eoiihtitute an 
equitable assignment of tliO amount for wbich it is drawn; and 
where, after it is drawn, the drawer makes an as&iguinont of all 
his property for” the benefit of his creditors, notice of wliieli is 
received by tlie drawee before acceptance, the property in the 
whole amount tlieii remaining to the credit of the drawer passes 
to tlie assignee for the equal benefit of all his <*rcditors, nn<l the 
holder of the check or draft has no priority over the other 
creditors.^ The court, later in its opinion, said : While, liow- 

iiote, although by so doing it leaves of authority is, we think, the oilier 
nothing standing to the credit of the xvay. ]^Ir. Poin<*roy, in lii.s work on 
maker to apply on checks drawn by Equity Jurisprudenee, section 1284, 
him. As between tlie hank, the holder says that, ‘An ordinary bill of ex- 
of a note due and the payee of a check change or draft drawn generally and 
upon that bank the equities are in not upon any partieiilar fund, wliellier 
favor of the bauk. Or, at least, if the accepted or not by the dnuvre. does 
equities are equal, legal title to the not operate as an equitable assigiuueiU. 
funds and possession is with the bank, Its operation i.s not changed even when 
and it should not be postponed.” funds have been plaredin the drawee’s 
1 Covert D, Bhodes, (1891) 48 Ohio Ht. hands as a means of payment; for llio 
66. it was said by the court: drawee may apply these funds to 

“ Some cases and text writers, ive arc another use, and although Ihia act 
aware, maintain with much earnest- might violate bis duty to the dmw4»r, 
ness the position taken by the counsel the* payee woiilil olrtain no interest in or 
for the plaintiff, that a draft or bank claim upon the apeeifie fund. Ai^cord- 
cheofc for part o£ the amount due the ing to the great 3 )repoiidt*ranee of 
drawer is an eqifitable assignment auihoiity, a cheek is in tiii’4 r(*spect a 
Unto, «Tiving the payee or holder an bill of eschange. and iloen not act as 
equitable property in the fund, which an equitable assigiimont of n portion 
may be pursued as long as it can bo of the drawee’s d('posit equal in 
certainly identified, except into the amount to (he face of the cheek,’ Ac- 
hand.q of third persons who have ac- cording to the wiine author, in order 
quired possession of It for value, and that the doctrine of e(iuitable asaign- 
without notice. But the great weight meat may apply, there must be a 
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ever, we regard it as well settled that a draft or cheek for a pari 
only of the drawer’s deposit or sum duo him docs oot operate as 
an equitable assignment, a different rule seems to obtain where 
an order, draft or check is drawn for tlie whole amount of the 
deposit, or the exact sum due. There may he in such cases, it is 
said, a suflScieiit designation of the specific fund to he transferred 
to constitute an equitable assignment” ^ A draft indorsed to a 

specific fund upon which the assign- the hank is the agent of the owner for 
menl may operate, and ‘ the sure cri- the disbursement of a particular fund, 
tenon is whether order or direct iou to and the agency is terminated ]>y the 
the drawee, if assented to by him, death of the principal, hut because, 
would create an absolute personal in- before acceptanco, the title remains in 
debtednesa payable by him at all the drawer, and devolves immediately 
events, or whether it creates an ohliga- on his death on his x^crsonal repre- 
tion only to make payment out of the sentaiive by operation of law. The 
particular designated fund.'*’ The authorities are also nearly uniform to 
Ohio court resumed : “ The obligation the offeet that the holder of such 
ofabank to itsgcnenil depositors is not draft or chock cannot maintain an 
tliat of bailee or trustee, but that of action against the drawee without the 
debtor simply, It does not agree to latter’s ac(‘eptancc. The reason given 
pay checks or bills di*awn on it out of is, that without acceptance there is no 
any particular fund; nor does it retain privity between them. It would secut 
any particular fund for that purpose, clear that if before accci^tancc, the 
As said by Mr. Justice Davis in Bank check or draft operated as an equitable 
of Eepublie v. Millard, 10 Wall. 15^, assignment p/v tanio^ such an action 
loJ, when deposits arc received by the might be maintained; for an equitable 
hank, ‘ \mless there are stipulations assignment trtiusfera the fund, unci 
to the contrary, they belong to the the refusal of the diaweo ti» pay 
hank, become part of its general fund, would be a conversion by him of the 
and can he loaned by it aa other money, payee’s property, for which suit might 
The banker is accountable for the dc- at once he brought.” The* court fur- 
posits which he receives as a debtor, ther cited in auppoii, of their views, 
and he agrees to discharge these debts besides Laclede Bank v, Schuler, 120 
by honoring the checks which the U. S, 515, Orammel a, Carmer, 55 
depositor shall from time to time draw Mich, 201; Dickinson a. Coales, As 
on him. The contract between the signee, 70 Mo. 250; Bullard p, llandatl, 
parties is purely a legal one, and has 1 Gray, 605; Attorney- General v. Con- 
nothing in the nature of a trust in it/ tinental Life Insurance Go., 71 Y, 
The authotltiBa are, without oxoeptlon, 326; Kimball t'. Donald, 20 Mo. 677; 
to that effect. There is little, if any, Loyd McCaffrey > 46 Pa. Bt. 410; 

conflict of authority upon the proposi- Chapman White, 6 Y. 412; 
tion IhaA on notice of the drawer’s Dykers v. Bank, 11 Paige, 6X2; Hop- 
death, before acceDtance 5y the hank, kinaon Forster, 19 L. R, (EJq.) 74; 
its right to pay the bill or check ceases, Moses -r. Bank» 84 Md. 674. 
and its indebtedness to the drawer ' Covert e, Bhodes, 48* Ohio St. 66. 
becomes assets of his estate. The Upon this it was said by the Ohio 
reason^ we apprehend, is not because court: “ This distinction is made by 
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bank for collection^ with directions to remit New York exeLnnge, 
Ai7as paid by the drawee overdrawing on the hank receiving it, 
and the draft canceled. The bank remitted its cdieck for the 
proceeds, but assigned for the benefit of creditors before the 
cheek was paid. The Tennesbee Supreme Court hold in such 
case that no trust existed in favor of the payee of Ihe draff, and 
lie was not eniitled to any priority of payment over other credit- 


ors hy the assignee.^ They also 

many well-considered cases. Amoni? 
them Moore v. Davis, 57 Mich. 251; 
Bank Railway Company, 52 Iowa, 
SIS, 384; lyiandeville v. "Welch, 5 
Wheat. 277; Kingman «. Perkins, 105 
Hass. Ill; Macomher Doano, 2 Al- 
len, 541; Rohbins r. Bacon, 8 Me. 346; 
Gibson v. Cooke, 20 Pick. 16-17. In 
the opinion of the court in Moore «). 
Davis, 67 Mich. 251, Cooley, Ch. tT„ 
discussing the distinction between the 
two I classes of cases, says: *In the 
recent case of Gmmmel v. Oarmer, 65 
Mich. 201, the question whether a draft 
was an assignment of the fund in the 
drawee's hands to the extent of the 
sum dmwn for, was considered and 
tl(‘ci<Ied in the negative. That, how- 
ever, was the case of a b inker’s dmft, 
and it was not dmwn for tlie whole 
fund in the drawee’s hands. Many 
cases were cited in the opinion filed in 
that case, and the following, not then 
cited, are to the same effect: 8hnnd r. 
DuBuisson, L R., lHEq.283; Lewis a. 
Traders’ Bank, 80 IVIinu. 134; Jones o. 
Pacific Wood Company, 18 Nev, 359; 
Rosenthal ». Martin Bank, 17 Blatchf. 
818; Dolsen4).Brown, 18 La, Ann, 661; 
Sands d, Matthews, 27 Ala, 399.' 
Cooley, Ch. J., then distinguished the 
cases as follows: * But this case dif- 
fers from Grammel v. Oarmer, 65 Mich. 
201, in the fact that the draft now- 
in question was drawn for the exact 
amount of a sum claimed to he due 
from the drawee to the owner for a 
bill of merchandiaet and that the 


held, there being a oontcntkm 

account was attach(‘il to the dnilt, 
evidently for the purpose of boiin*: 
sent forward with it. When thus 
sent forward it w'ould explain to 
the drawees th(‘ account on which it 
was dmwn, but it must also havclieen 
understood to serve a further purpose, 
namidy, to b(‘ evidence in tliu hamisof 
the drawees that the account was paitl 
when the dmft was taken up by them. 
There could be no suiHcient ri^ason for 
attaching it at all, unless it was uii 
derstood that jjiiyment of the <lraft 
would be payment of the account us 
well. By the general commercial law, 
as was said in Grammel o. ("hrmer, tlu*^ 
pureliaser of the dmft is supposed to 
take it in reliance upon the responsi 
bility of the dmwtr, and he has no 
other relian(‘e until it is accepted. 
This is the general rule. But if the 
draft is for the whole amount of a 
fund the draft may, in connection with 
other circuinstnnces, tend to show an 
inteirt that it should opemte as an as- 
signment.’ ” The ( )hio court then <*on 
eluded as follows: ** Gardner n. The 
Katl. City Bank, 89 Ohio Bt. €00, be 
longs to Ibis latter class of cases 
There the draft, was for the exact 
amount due the drawer, and in the 
opinion Johnson, Ch, J., carefully 
distinguishes the case from those in 
which the draft was drawn for a part 
only of the amount owing by the 
drawee.” 

» Akin f. Jones, (Tenn, 1894) 27 S. 
W. Rep. 669. 
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iiont/i'a^ that the delivery of a chock against a general deposit was 
not a legal or equitable assignment of any portion of the fund.^ 

§329. Forged checks — rules, — One purchasing a forged 
check and indorsing it, gives it credit and will be liable to the party 
paying it."* The indorsee of a bank check obtains no title to the 


* Akiu r. Jones, (Tenn. 1894) 37 S. 
W. Kep. 660, It was said by the 
court: “The case of Imbodcn 
Perrie, 13 Lea, 604, involved more of 
the features presented in this case than 
any other reported in this state. In 
that case the question arose between 
creditors. One creditor held a check 
of the debtor against a general deposit 
of the debtor in bank, while the other 
was an attachment creditor of that 
fund. The question was fairly raised 
in that case whether the check worked 
an equitable assignment of the fund in 
bank to the checklioldcr before the 
presentation of the check or notice to 
the bank. If so, the check-holding 
creditor was entitled to priority. If 
not, then the attachment had priority. 
Judge Tuunev, in delivering the opin- 
ion of the court against the defend- 
ant's theory of equitable assignment, 
cited approvingly the opinion of Chief 
Justice Chukch in Attorney-Oeneral 
0, Continental Life Ins. Co., 71 K, IT, 
335, to the effect that checks drawn in 
the ordinary form, not describing any 
particular fund or using any words of 
transfer of the whole, or any part of 
any amount standing to the credit of 
the drawer, but containing only the 
usual request, are of the same effect as 
inland bills of e:s:chaDge, and do not 
amount to an assignment of the funds 
of the drawer in bank. ‘This doc- 
trine,’ be continues, ^accords witli 
the relations between the panics, 
Banka are debtors to their customers 
for the amount of their deposits. A 
check is a request of the customer to 
pay the whole or a portion of such in- 
debtedness to the bearer or to theoi’der 


of the payee. Until presented and ac- 
cepted, it is inehoalc. It vests no title, 
legal or equitable, in the payee to the 
fund. Before acceptance the draw''(*r 
may withdraw his deposits. Th 0 hank 
owes no duty to the holder until the 
check is presented for ptiynicnt. 
Knowledge that checks have been 
drawn docs not make it obligatory 
upi>n the hank to retain the deposit'^ 
to meet them. These rules are iudis- 
penssible to the safe transiiclion of 
commercial businc,ss. * ^ qqie 

ease of Attorney-General w (Jontinen- 
tal Life Ins. Co., 71 K. Y. 323, - *"* **•' 
presented the exact state* of fact.s 
found in this record. In that case tiie 
insurance company gave its check 
upon a trust company in payment of a 
loss, the company having at the time 
on deposit a sum exceeding the amount 
of the check, but prior to its presenta- 
tion a receiver of the insurance com- 
pany was appoiritc<l who withdrew all 
the funds deposited with the trust 
company. In an action by this check- 
holder against the receiver to recover 
the whole amount of the chock out of 
the funds in hi.s hands, it w^as^held by 
tho Court of Appeals of Kew York 
that the check, not having been drawui 
upon a particular fund, was not an 
equitable assignment pro tanio of a 
general deposit, and that the check- 
holder was not entitled to payment in 
full in preference to the claims of oth<*r 
creditors.” Sec, also, Risley /% Bank, 
83 N. T. 318; JBtna Nat. Bank \\ 
Fourth Nat. Bank, 46 N. Y. 87. 

^ Merchants’ Bank Exchange 
Bank, 16 La. 457. 
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same where the indorsement is a forgery.^ Where a bank upon 
which a check is drawn has paid it to another hank with which it 
was deposited by one receiving it with an unauthorized hulorbc'- 
ment of the name of the payee, the bank may, upon discovery 
of tlie facts, recover the money wliich it has imd irrespeolive 
of the question as to whether or not it had been called upon hy 
the drawee to pay the amount again.^ Tlie fact that Ihe drawee 
of a check may have brought suit against other persons as fraud- 
ulont receiptors will not release a hank whicli 1ms paid tlie 
check upon a forged indorsement,'*’ A bank taking drafts with 
forged indoi’sements from a person wrongfully in possession 
of them, collecting and surrendering tliein to the drawees, 
would be liable to the owners of tlie drafts for conver- 
siou,** The indorsement of the owners, named as payees of 
these checks, were forged and the checks passed to a tliird jiurty 
or value, who deposited them for collection with a hank, lUie 
checks wore collected by the bank and the proceeds credited to 
this third party. The court held that a joint and several aclioii 
was maintainable by the owners of the checks against this party 
and the bank for the proceeds of the cheeks.® A depositor in a 
bank, who, being deceived by his clerk, drew a check in favor of 
a customer, and his clerk forging an iiidorsenient of the j^ayeeV 
name on which the bank paid the check, has been held not to be 
precluded from disputing the bank’s right to charge the check to 
his account because of entry of the check in his pass book, its 
return by the bank with the vouchers, and retention by the 
dejiositor, without objection for several luoiiths.® It is not the 
duty of a bank dojpositor to examine his pass hook or returned 
checks with a view to detect forgeries in tlie indorsements. He 
may assume that the bank ascertained tlie genuineness of the 
indorsements before payment.*^ A bank is bound also to ascertain 
the genuineness of au indorsement upon a check, and a drawee of 


* Indiana National Bank v. Holts - 
claw, (1884)98Ind. 85. 

® Central National Bank ». North 
River Bank, (1887) 44 Hun, 114. 

® August Fourth National Bank, 
(Sup. Ct. 1888) 15 N. Y. St. Repr. 
966. 

^ People V, Bank of North America, 
(1879) 75 N. Y. 547. 


^ White V. Mechanics’ National Bank. 
(1871) 4 Duly, 225. 

Welsh V, Oerman- American Batik, 
(1878) 73 N, Y. 424; 8. c., 29 Am, Rep. 
175. 

•Ibid. Sec, also. Bunk of British 
North America i\ Merchants’ National 
Bank of New York, (1881) 13 N. Y. 
Wkly. Dig. m 
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a clieek, payable to the order of the payee, will not bo bound by 
a payment made by the bank on a forged indorsement of the 
payee’s uame.^ The responsibility of the drawee, who pays a 
forged check, for the genuineness of the drawer’s siguature, is 
absolute only in favor of one who has not by his own fraud or 
negligence contributed to the success of the fraud or to mislead 
the drawee. So, if a payee take a check drawn payable to his 
order, from a stranger or other third person, without inquiry, 
although in good faith and for value, and give it currency and 
credit by indorsing it before securing payment of it, the drawee 
may recover hack the money paid on it* In case a l>arik has paid 
out a depositoi^’s money on forged cheeks, the fact that the 
depositor may have obtained collateral security to reimburse him 
for the acts of the forger, would be no reason why a recovery 
not be had of the bank, w'here nothing has been realized out 
of the security.* If the drawee of a bank cheek ])ays a forged 
check to the holder, ho will not be entitled to recover back the 
money so paid, where there has been no fraud practiced upon 
liim.^ But the drawee or payer of a forged bank chock may 

' Welsh German- American Bank, depositor to the officers of the bank as 
(ln78) 73 N. Y. 434, s o . 39 Am Rep. the person who was authorized to rc- 
1 75, That a bank i)ays a chock, the ceive money on tlie depositor’s checks, 
signature of which is forged, at its ® Korth America Bank v. Bangs, 
peril, see Frank Chemical National (1871) 106 Mas’^. 441. In Belknap r. 
Bank of New York, (1881) 84 N. Y, North America Bank, (1868) 100 Mass. 
309, affig, 45 N, Y. Super. Ot. 452. In 376, a drawer of a check payable to 
Mackintosh Eliot Bank, (1877) 138 A. B or order, who sent it by his clerk 
Maas, 393, the hank which had paid to the post office to be mailed inclosed 
out money on a chock purporting to in a sealed letter, was held not guilty 
he signed by one of its depositors, but of negligence which would render 
the signature on which was in fact Mm liable on the check in the hands 
forged by the depositor’s clerk, was of the holder in good faith for value, 
held, in the absence of evidence that to whom the clerk, after abstracting it 
that the clerk had or was supposed by from the letter, passed it altered by 
the hank to have any authority to sign forging the words ‘ “ or bearer ” after 
the depositor’s name, not exempt from A. B. and before “ or order/’ and ob- 
liability to the depositor by proof that litcrating the latter words, 
the forgery wan committed on a blank 3 Bank d. Green, 3 Penny packer 
form taken from the depositor's check (Pa.), 456. As to a bank paying a 
book, which was left lying about in forged check and being bound to know 
his office during the day j that the check the signature of its depositors, see Corn- 
was stapiped with a hand stamp some- mercial & Fanners’ National Bank 
times used on his chocks, and which o. First National Bank, 80 Md. 11. 
was accessible to any one in his office; First National Bank of Quincy 2 ». 
that the clerk was allowed to fill up Bicker, (1874) 71 HI. 440, The court 
checks, and was introduced by the said: ** Bankers are supposed to havft 
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recover tlie ainoimt paid by liiiri on it, where the holder or pa^ va 
is himself at fault, or has been guilty of fraudulent practices 
which may have thrown the drawee off his giiard.^ The court 
further held that where the holder of a forged chock presented it 
to the drawee, and received payment on it, and withheld knowh 
edge which he then possessed of facts whicdi renderetl it luorally 
certain that the check was a forgery, he was not in a position to 
set up, in this suit brouglit to recover back the money, that the 
drawee was obliged to know the signature of his own depo.sitoi>, 
and that he was estopped to say that he was mistaken.^ Should 


a better opportunity to -'know the sig- 
natures of their depositors to checks 
than a drawee that of a single corre- 
spondent whose bills are drawn with 
less frequency, and «re, peihnps, held 
to a higher degree of diligence in that 
regard. The principles applicable to 
checks and to bills are regarded as 
sufficiently analogous to make a decis- 
ion rendered upon one instrument a 
pi eeedent for a case aribing on the 
other. Hence, we find the case of 
Price i>. Nealf 3 Burr. 1854, is referred 
to in nearly or quite all the decisions 
on this question. That was an action 
to recover back money paid on two 
forged hills. It was declared the plain- 
tiff could not recover for the reason 
the defendant had received the money- 
on the bills indorsed to him for a 
valuable consideration without any 
suspicion of forgery, and that it was 
incumbent on the plaintiff to bo satis- 
fied the bill drawn on him was in the 
drawer’s hand before he accepted or 
paid it, but it was not incumbent on 
tbe defendant to inquire into it. The 
doctrine of this case, so far as it holds 
the drawee is bound to know the 
handwriting of his correspondent, 
when applied to the case of a bill ac- 
cepted or paid by him, where the 
drawer’s name has been forged, has 
seldom, if ever, been departed from. 
It is said to have its foundation in a 
sound public policy, and considerations 
of convenience in commercial transac- 


tions make it imperative it shall bo 
enforced. The geuemlrnle, no doubt, 
has its exceptional cases, and the doc- 
trine as stated by Lord Mv^slirtLL^)in 
Price «. Neale, has ceitainly been vi*ry 
much limit cd by more modern do(*is- 
sions. The difficulty does not lie in 
the gener*il rule itsedf, for it is un- 
doubtedly supported by reason and 
the weight of authority, but in its ap- 
plictition to particular cases only.” 

^ First National Bank of Quincy r. 
Ricker, (1874) 71 111, 439. It appeared 
in this case that the holder of tlu^ 
forged check, which he had recidved 
and paid for without knowing that it 
was a forgery, after acciuiriug knowl- 
edge of facts calculated to arouse sus- 
picion that it was a foigcry, presented 
it at the bank on which it was draw u 
and demanded payment, without dis- 
closing the facts which moused his 
suspicion; he was told by the teller of 
the hank that he did not certainly 
know the signature to the check, and 
would only pay it on condition that 
the holder would indorse it; thereupon 
the holder did indorse it and received 
the money on it, and the hank, within 
a few hours, discovered the forgery 
and then ordend that tlu" money bo 
refunded. The court held that the 
drawee could recover the money paid 
under this state of facts. 

*First National Bank of Quincy a. 
Ricker. (1874) 71 111. 489, The court 
also said: ** It is contended there is no 
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u vSdvmgs bank pay out money on a forged order, witliout ref|uir- 
ing a compliance with the by-laws printed in a depositor’s pass 
book, the payment would be iu its own wrong, fliougli tUo i)ass 
book may have been produced at the time.^ If, however, it 

duty ruhtiug on the innocent holder of Canal Bank) hurt, by mistake, drawn 
a check, on presenting it for payment, on the Exchange Bank with which it. 
to communicate to the bank suspicions had just before kept an account, in- 
lie may have as to its spurious char- stead of drawing on the plaintiiTs, 
acter, if at tlie time he took it he had and wishing to protect the credit of 
no reason to suspect it was a forgery, the drawer, he left a check with a 
The cases of The Bank of St. Albans r. party in the otfice, to be delivered to 
The Farmers’ Bank, 10 Yt. 141, and the notary, to take up the draft, and 
Ward i*. Allen, S Met. (Mass.) fiU, are gave directions to have it sent to 
cited in support of this proposition, his otfice that day. The notary took 
We have looked into these eases, but the check and iniirt the money to the 
we do not think they su&taiu the doc- rtefeiirtant s, but failetl to send the draft 
trine to the extent asserted. While we as rcciuc&ted. When the plaintitT 
liave the highest respect for the courts called the next day on the notary for 
that rendered those decisions, wc must the draft, on its production he immedi- 
bc permitted to express our dissent ately pronounced it a forgery, and 
from the principle insisted upon, as thereupon went to the defendant 
being unsound in law and in good con- bank and demanded the money back, 
duct. No warrant can be found for its On this state of facts the plaintilfa 
introduction in the exigencies of bank- were permitted to recover on the 
ing or commercial transactions. Such ground they were guilty of no ncgli- 
» doctrine, in our opinion, would tend gence, as the notary, when he received 
rather to debase than maintain com- the check, and handed it over to the 
merciiil integrity. Where exceptional defendant, both he and they honestly 
circumstances and excusing facts arc aflarmed the draft was genuine. In 
made clearly to appear, courts have McKloroy v, Bouthern Bank of Ken • 
permitted a recovei’y, and in some in- lucky, 14 La. Ann. 4158, while admit- 
stances very slight palliating circum- ting the full force of the general rule, 
stances have been declared sufficient, it was, nevertheless, ruled, where a 
The case of Wilkinsou tt Johnson, 8 party becomes the holder of a forged 
B. & 0. 428, is a well-reasoned case on draft before it bad been accepted, and 
this point. The case of Goddard v. the loss had already attached before 
Bank, 4 Comst, (N. Y.) 147, is a still payment by the acceptors, who im- 
stronger case illustrative of the excep- mediately, on ascertaining the spurious 
tions to the general rule. In that case character of the paper, gave notice to 
the plaintiffs were informed a draft the holder, such a case was an excep- 
had been drawn by their correspond- tion to the general rule, and the ac- 
ent, a bank in uhio, on the American ceptors were not estopped from prov- 
Bxohaugo Bank at New York, which ing the forgery and recovering the 
had been protested, and was then in money back. The principle upon 
the liands of the notary. The plain- which the case is decided is, the holder 
tiff called to see the notary about had suffered no loss, it having already 
taking up the draft, but, owing to his occurred, and he ought not to bo per- 
sbsenco, did not see the draft. On mltted to profit by the mere accident 
this information the plaintiffs acted, of payment." 
and supposing his correspondent (the ^Bank ». Cupps, 91 Pa, St. 815, 
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sliould make a payment on sncli an order in strict aceordance with 
Mieh by-law, the depositor would be bound by 

330- Payment of forged checks or payment of checks 
on forged indorsements. — Fn view of the relation between the 
banks and their depositors and of their riglits and obligations, the 
prinei]>le is universally maintained that bunks and bankers art' 
]>ound to know the signatures of their own customers, and that 
they pay checks purporting to be drawn by them nt their peril.- 
Where a hank, holding deposits., subject to cheeks, p«ays a ft>rged 
chock, it will be liable for the amount, with legal interest from 
judicial demand.® If, wlien the hank book of a d6]>ositor is bal- 
anced and returned to him together with the canceled checks 
vouchors, ho has knowledge of facts from which ho (*ould, by the 
exercise of reasonable care and impiirv, have discovered forgeries, 
and if, owing to his failure to make the discovery and conmiuiii- 
cate it, the bank suffers loss or is place<l in a worse ])osition than 
it would otherwise liave occupied, the de])osit(>r would lose his 
right to recover money paid by the hunk on forged iudoVvsements 
of his checks.^ Sucli loss or disadvantage to the l)ank would not 
bo presumed ; it would be recpiired to prove it. Unless it l)e 
affirmatively shown, the depositor would not l>e esto]>ped to 
recover the amount of such payinenfs.^* A bank having paid a 
check drawn upon it cannot recover the money fnuu the person 

^Burrill v. Bank, 93 Pa. St. 184. payee, presiime'l to be Hctitious. Th<» 
As to the effect of payment of a check imnies uf the drawer and acceptor 
upon a forged indorsement, see Dodge were forged. In payment, the broker 
'D. National Exchange Bank, (1870) 30 ga\(* upon a bank, of which he had 
Ohio St. 235, for many years been a customer, a 

® Commercial & Farmers' Nat. Bank check ti> the ord(*r of the acceptors. 
T. First National Bank, 30 Md. 11. The names of the u(*ce])t<w.s were again 
» Laborde OonaoHdaled Assoeia- and very badly fi>rgetl on the check, 
tion, 4 Rob. (Ija.) 190; Etting r. Com- and the check was presented to the 
mercial Bank, 7 Rob. (La.) 459. bank and paid. Tlic broker had gen- 

4 Wind n Fifth National Bank, erally dniwn his cheeks to the order of 
(1889) 39 Mo. App. 72. those ft)r whom he (li.scounled, though 

® Ibid. In Smith 7 ^, Mechanics’ Bunk, there was no umlerstanding between 
6 La. Ann. 611, the facts were that a him and the bunk as to the modcM>f 
broker discounted at the usual rate, their businc'ss. The ac('(»ptors were 
but without inquiry, for an entire not customers of the bank, in wliich, 
stranger, a bill, purporting to be however, they paid hirge amounts 
drawn by a planter, and accepted by a of their paper. No relations whatever 
well-known house in New Orleans, existed between the broker and the 
and indorsed in blank by an unknown acceptors. The Supreme Court of 
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to wliom it was paid on the ground that the check was a forged 
ono.^ The faots that a forged clieck was written on one of the 
depositor’s own blanks taken from his book, and that the depos- 
itor had furnished liis signature to the forger and had grounds of 
suspicion, have been held to be no reasons for holding the depos- 
itor liable for a payment made by the bank upon a forged check.- 
Checks drawn payable to the order of plaiiitifl, in a New York 
ease, coining into the hands of their clerk, he fraudulently indorsed 
their names and transferred the checks to other parties and 
appropriated the money received from them to his own use. 
Subseq■^entl3^ the chocks were deposited in a hank, the money 
collected by the bank and paid to their depositors. It was held 
that the plaintiffs were entitled to recover the amount collected 
by the bank in their action against it.*^ The fact that a depositor 
receives, under a mistake as to the fact of payment, a check j)aid 
upon a forged indorsement of the name of the payee, as one prop- 
erly paid and charged to his account, will not deprive him of his 
right io recover the amount of tlie clieck from the bank whicli hiw 
paid it,^ If a bank pays money on a forged check, no matter under 
what circumstances of caution, or however honest the belief in its 
genuineness, if the depositor himself be free of blame, and has 
done nothing to mislead the bank, all the loss must be borne by 
the hank for it acts at its peril, and pays out its own funds, and 
not those of the depositor.® A depositor is simply bound to 

Louisiana held that the bank, although ^Bank of British IS'oith Amerioti 71 . 
itself grossly negligent, was entitled Merchants* Kational Bank of JNew 
to charge the broker’s check to his York, (1883) 91 N. Y. 106, aiHrming 
debit in account. The court was di 48 N. Y Super. Ct. 1. See, also, 
vided, and the justices each dihcussed Thomson Bank of British NTorth 
the questions involved very fully and America, 83 N. Y, 1. That a bank 
interestingly in their several opinions, paying a certificate of deposit upon a 
^ National Bank of the Common- forged indorsement of the payee may 
wealth v.Crocors* National Bank, (1867) recover the amount from the bank 
9 Baly, 389; a. c., 35 How. Pr. 413 through which it had passed for col- 
® Leavitt V 4 Stanton, Hill <fc 0. lection, see Merchants' Bank 7 ?. Marine 
Supp. 41B. Bank, 8 Gfll (Md.), 90. Tbata Mnfc 

•Johnson «. First National Bank of is not bound by the admission of its 
Hoboken, (187S) 6 Hun, 124. As to cashier that a forged bill is genuine^ 
payment of forged checks, see Stuy- see Merchants’ Bank «. Bank, 8 

■resant Bank o. National Mechanics’ CHll CMd.), 06. 

Banking Association, (187S) 7 Lana, “Hardy & Bros, v, Chesapeako 
197; Allen v. Fourth NaUonal Bank Bonk, (1879) 51 MS. 668, 586. 
ot New York, (1874) 37 N. Y. Super, 

Ot 187; affirmed In 69 N. Y. 13. 
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refrain from doin^ any act that would reasonably have the olleci 
of misleading the bank to its hurt or injury, and not fail to do 
any act that positive duty reciuircs him to do for the protection 
of the bank. Should a hank account be balanced on the deposit- 
or’s baiik book, and the book and canceled cheeks rotiiriiod to the 
depositor, after the lapse of a reahonable time, witliiu which the 
checks and account might be compared, without objection being 
made, a presumption will arise that the account as balanced and 
the checks charged in the account are correct. This presump- 
tion proceeds npoii the ground simply of an implied admission, 
and is only jprima facie in its effect.^ It arihcs from the natural 
and usual liabits of careful business men to exuniine and scru- 
tinize such accounts when rendered; but it is liable to be repelled 
by showing that the error or fraud complained of was not discov- 
erable by the exercise of reasonable care and cliligenee, or that 
there was no such appearance of things as to excite the bUspieion 
of a reasonable man, or that, for any reason, the depositor liud 
not had an opportunity to examine the accounts.^ If a 
depositor who is in the habit of drawing checks upon liis deposit 
account, should, by word or acts, cause tho bank, the latter acting 
upon such reasonable grounds as prudent business men generally 
act, to make payment on a forged check, the depositor would not 
bo allowed, as against the bank, to set up the forgery that he, by 
his conduct, had induced the hank to act on as a genuine check.* 
Where on a forged indorsement a bank has paid a chock, tho 
bank is not responsible to the drawer where the person who com- 
mitted the forgery is identified to the bank by uno who believes 
him to be the payee, and is in fact the person to whom the 
drawer had delivered the check, and whom he believes to bo tbe 
payee. And should the drawer of such a check, for more than n 
montli after discovering that it had been paid upon a forged 
indorsement, neglect to notify the bank that he will hold it respon- 
sible therefor, tlie bank will be released from liability even though 
it had notice of the forgery as soon as the dra^ve^ had.* In a 
depositor’s suit against a bank in Maryland, some of the checks 
paid by the bank wore forged by a confidential dork intrusted by 

'Wiggins ‘U, Bnrkliam, 10 Wall. 139. ^United States National Bx- 

3 Woisaer Denison, 10 N. Y. (S8, chiange Bank, (1801) 45 Fed. Rep, 163. 
76; National Bank b. Whitman, 94 U. As sustaining the first point, see 
S. 343, 346. Gloucester Bank Salem Bank, 17 

® Hardy & Bros. Chesapeake Mass, 83; Bank of XT. B, 'o. Bank of 
Bank, (1879) 51 Md. 662, 686. Georgia, 10 Wheat 888; Price Neal, 

86 
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them to make tho entry of all checks in their bank book. In 
making the fraudulent entry of these forged elieckb in the depos- 
itor’s bank book the Court of Appeals held that lie was not the 
agent of his ciuployei’s for any such iuu’pose; also, that tho 
clerk’s fraudulent knowledge in regard to acts and transactions 
outside of and beyond his employment could not be imputed to 
his principal. Tho court also held that in tliis cabO the jury 
bliould have heen required to tiiid either that tho depositors ha<l 
knowledge in fact that the forgeries had been committed, or tliat, 
from carelessness and indiffercixce to the nglits of others, they 
failed to inform theuibelves from bOiirees of information readily 
accessible to them, and which, by the exercise of ordinary dili- 
gence of bnsines'a men, would have disclosed to them the fact that 
the furgerieb had been committed. If such facts were found to 
exist, tlieu it must be also found, in order to work an estoppel 
upon the depobitor to claim that the checks paid were forged, that 
tlie bank acted in honoring and paying forged chocks presented 
after other forged checks had been returned with tlio balanced 
bank books to the depobiturs, in reference to the conduct of the 
latter in failing to make known an objection to tho account, us 
stated and balanced in the bank book bO returned, and that buch 
omisshm and neglect of tho dopobitors did in fact mislead the 
bank into the error of paying the forged checks presented after 
the other forged checks had been returned with tlio lialanced bank 
book to the bank. The court distinguished Do Feriet v. Bank of 
America, 23 La. Ann. 310, in these wordb: There, when the 
lir&t check was forged by the plaintifl’s coiili<lential clerk, and 
paid by the bank, tbo plaintiff was notified of tlie <lraft upon his 
account and went at once to the bank, and upon being shown the 

3 Burr^ 135o, As austaining the sec- tained out of money due the collc*cting 
ond point, see Redington r. Woods, bank from the United Siates the 
45 Cal. 406; Cooke o United Slates, amount of the check. In this action 
91 U. S. 396; United States Bank, 6 by the collecting bank against tho 
Fed. Rep, 184, It appeared in tho Unit(*d States for the money retained 
case of Wells, Fargo & Co. United by the assistant treasurer, it was liehl 
States, (1891) 46 Fed. Rep, 337, that a that tho money collected by the col- 
pension check, drawn by mistake for lecting bank upon the pension check 
$1,980.20 instead of $18, was indorsed which it had paid over to its principal, 
by the payee to a bank, and by that the forwarding hank, could not be rc- 
bank indorsed for collection to another covered from the collecting bank, and 
which indorsed it to the assistant the latter, therefore, could recover the 
treasurer of the United States, who money due It which had been retained 
paid it. The assistant treasurer re- from the United States. 
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clieck, wliile lie stated that he had not signed the check himself, 
he refused to denounce it as a foi'gery. After seeing the clerk, 
the plaiiitifi reported hack to the bank that the chock was all 
right. The clerk made deposits to make the chock good, and the 
plaintiff himself drew upon the deposits thus made. lie contin- 
ued the forger in his employ ; and, subsequently, the same clerk 
forged another check which the bank paid ; and, upon dibcovery 
of the second forgery, the plaintiff denounced it. But it was held 
that, by his conduct in ratifying the act of the clerk in drawing 
the first forged check, the i>laiatiff was precluded from holding 
the bank liable for the paj ment of the second ; that the bank 
was misled by the approval and ratification of the first forgery, 
and that it was, therefore, excusable for paying the second forged 
check drawn in all respects similar to tlio first. In tliat case there 
was no question as to the want of knowledge on the part of tlie 
plaintiff of the first forgery committed by the (derk, and his full 
ratification and adoption of the act, nor was there any in regard 
to the fact that the hank had been mibled/’ 

§331. Payment of raised checks. — The United States 
Supreme Court reversed the judgment of the Circuit Court in 
faYor of a depositor against a bank, holding that a depositor in a 
bank, who sends his pass book to be written up and rec^eivos it 
back with entires of credits and debits and Lis paid checks as 
vouchers for the latter, is bound personally or by an authorized 
agent, and with due diligence, to examine the pa^s book and 
vouchers, and to report to the bank, without unreasonable <lelay, 
^any errors whicli may bo discovered in thorn ; and if ho fails to 
do so, and if the bank is thereby misled to its prejudice, he can- 
not afterwards dispute the correctness of the balance shown by 
the pass book. Further, it held that if a dei>ositar in a hank 
delegates to a clerk the examination of his written-up pass hook 
and paid checks returned therewitli as vouchers, without j^ropor 
supervision of tlie clerk’s conduct in the examination, he does 
not so discharge his duty to the bank as to protect himself from 
loss, if it turns out that without his knowledge the clerk com- 
mitted forgery in raising the amounts of some of those checks, 
and thereby misled the bank to its prejudice, in spite of due care 
on the part of its officers,^ 

^Leather Manufacturers' Bank well and fully considered opinion, 
Morgan, (188^ 117 XJ, S. 96. In a Haklan, J., for the court reviewed 
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the leading crises pertinent to the 
questions before the court, and de- 
clared the law in sncIi eases in the fol- 
lowing words : ** While it is true that 
the relation of a bank and its depositor 
is one simply of debtor and creditor 
(Phoenix Bank v. Risley, 111 U. S. 135, 
137), and that the depositor is not 
chargeable with any payments except 
sneh as are made in conformity with 
lus orders, it is within common knowl- 
edge that the object of a pass book is 
to inform the depositor from, lime to 
time of the condition of Ms account 
as it appears upon the books of the 
bank. It not only enables him to dis- 
cover eiTors to his prejudice, but sup- 
l)lies evidence in his favor in the event 
of litigation or dispute with the bank. 
Ju this way it ojjerates to protect him 
against the carelessness or fraud of the 
bunk. Tho sending of his pass book 
to be wj-itten up and returned with 
the vouchers, is, therefore, in oifect, a 
demand to know what the bank claims 
to be the state of his account. And 
the return of the book, with tho 
vouchers, is the answer to that demand, 
and, in effect, imports a request by the 
bank that the depositor will, in proi)er 
time, examine the account so rendered, 
and either sanction or repudiate it. 
In Devaynes Hoble, 1 Meriv. 530, 
585, it appeared that the course of 
dealing between banker and customer, 
in London, was the subject of inquiry 
in the High Court of Chancery as 
early aa 1815. The report of the mas- 
ter stated, among other things, that 
for the purpose of having the pass 
book ‘made up by tho bankers from 
their own books of account, the cus- 
tomer returns it to them from tinm to 
time aa he tlnnka fit ; and, the proper 
entries being made by them up to the 
day on which it is left for that pur- 
pose, they deliver it again to the cus- 
tomer, who thereupon examines it, 
and, if there appears any error or 
omission, brings or sends it back to bo 


rectified ; or, if not, his silence is re- 
garded as an admission that the entries 
are correct.' This report is quite as 
applicable to the existing usages of 
this country as it was to the usages of 
business in London at the time it was 
made. The depositor canuot, there- 
fore, without injustice to the bank, 
omit all examination of his account, 
when thus rendered at his request. 
His failure to make it, or to have it 
made, w'ithiu a reasonable time after 
opportunity given for tliat purpose, is 
inconsistent with the object for which 
he obtains and uses a pass book. It 
w’as observed in First National Bank 
V. Whitman, 94 TJ. B. 343, 346— 
although the observation was not, per- 
haps, necessary in the decision of the 
case — that the ordinary writing up of 
a bank book, with a return of 
vouchers or statement of accounts, 
precludes no one from ascertaining 
the trutli and claiming Its benefit. 
Such undoubtedly is a correct slute- 
raenl of a general rule. It was made 
in a case where the account included a 
check, in respect to which it was sub- 
sequently discovered that the name of 
the payee had been forged. But it did 
not appear that either the hank or the 
drawer of the check was guilty of 
negligence. The draw'er was not pre- 
sumed to know the signatxire of iho^ 
payee; his examination of the accoiint 
would not necessarily have disclosed 
the forgery of the payee's name; there- 
fore, his failure to discover that fact 
sooner than ho did was not to bo at- 
tribui ed to want of care. "Without im- 
pugning tho general rule that an ac- 
count rendered whic^h has become an 
account slated, is open to correction 
for mistake or fraud (Perkins d. Hart, 
11 Wheat, 337, 350; Wiggins Burk- 
ham, 10 Wall. 139, 183), other princi- 
ples come into operation, w^here a party 
to a stated account, who is under a 
duty, from the usages of business or 
otherwise, to examine it within a rea- 
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sonable time after having an oppor- 
tunity to do so, and give timely notice 
of bis objections thereto, neglects alto- 
getlier to make such examination him- 
self, or to have it made, in good faith, 
by another for him, by reason of which 
negligence, the other party relying 
upon the account as having been ac- 
quiesced in or approved, has failed to 
hike steps for his protection which he 
could and would have ttiken had such 
notice been given. In other wmrds, 
parties to a stated account may bo es- 
topped by their conduct from ques- 
tioning its correctness/* After some 
discussion of the doctrine of estoppel 
and the citation of ctiscs bearing upon 
the doctrine, it is said; “Upon this 
doctrine substantially rests the decis- 
ion in Bank of United States Bank of 
Georgia, 10 Wheat. 313, where the 
question was as to the right of the 
Bank of Georgia to Ciincel a credit 
given to the Bank of the United Slates 
in the general account the latter kept 
with the former for the face value of 
certain bank notes, purporting to be 
genuine notes of the Bunk of Georgia, 
and which came to the hands of the 
other bank in the regular course of 
business and for value. The notes 
wore received by the Bank of Georgia 
as genuine, bxit being discovered nine- 
teen daystborcafter to be counterfeits, 
they were tendered back to the Bank 
of tho United States, which refused to 
receive them. The court held that the 
loss must fall upon the Bank of Geor- 
gia. Mr. Justice Stouy, who deliv- 
ered the opinion of the court, after 
observing that the notes wore received 
and adopted by tlie Bank of Georgia as 
its genuine notes, and treated as cash, 
and that the bank must be presumed 
to xise reaspnable care, by private 
marks and otherwise, to secure itself 
against forgeries and Impositions, said; 
‘Under such circumstanc'cs, the re- 
ceipt by a bank of forged notes, pur- 
porting to be its own, must be deemed 
m adoption of them. It has the means 


of knowing if they are genuine; if 
these means are not employed it is cer- 
tainly evidence of a neglect of that duty 
which the public have a right to re- 
quire. And in respect to persons 
equally Innocent, 'svhcrc unc is bound to 
knowand act upon. his knowh'dge, and 
the other has no means of knowledge, 
there seems to be no reason for burden- 
ing the latter with any loss in exonera- 
tion of the former. There is nothing 
unconscientious in retaining tho sum 
received from the bank, in payment of 
such notes, wliich its own acts have 
deliberately assumed to ]>o genuine. 
If this doctrine b(i applicable to ordi- 
nary cases, it mu&t apply with gr(‘ater 
strength to cases where the forgery 
has not been detected until after a con- 
siderable lapse of time. Even,* bo 
added, ‘in relation to forged bills of 
third p(*rsons received in payment of a 
debt, there has been a qnaliflention en- 
grafted on the general doctrine that 
tho notice and return must be witbiii a 
reasonable time; and any neglect will 
absolve the ])ayorfrom responsibility. ’ 
It was, tbcroforc, held that, as tho 
Bank of Georgia could by onlinary 
circumspection have detected the 
fraud, it must accoixnt to its depositor 
according to tho entry made in its 
books at tho time of receiving the 
notes. Further on it was said: Thi.s 
court, ill the [cases Bank of United 
Btates r. Blink of Georgia, 10 Wheat. 
333, and Cooke v. United States, 91 U. 
B. 389, recognizing the same principle] 
refers, with approval, to Gloucester 
Bank Sahmi Bank, 17 Mass. 33, 4^.'^ 
In that ca.se it appeared that the Salem 
Bank exchanged with the Gloucester 
Bank, for value, certain bank notes 
which purported to be, and which 
both banks at the time believed to be, 
tlie genuine notes of the Gloucester 
Bank, and which the lattiT bank did 
not, until about fifty days after th(s 
exchange, discover to be forgeries. 
The question was whether the Salem 
Bank was bound to account for 
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value of the notes so ascertained to be negligence upon the part of the de- 
counlerfeit. Chief Justice Parkeb, positor as precluded him from disput- 
spenldng for the whole court, observed ing the correctness of the account ren- 
thut the parties being equally innocent dored by the bank, the verdict could 
and ignorant, tbe loss should remain not have been set aside as w^holly un- 
where the chance of business had supported by the evidence. In their 
placed it, and that in all such cases the relations with depositors, banks are 
just and sound principle of decision held, as they ought to he, to rigid re- 
wiis that if the loss can he traced to sponsibility. But the principles gov- 
the fault or negligence of either party, erning those relations ought not to be 
it should be fixed upon him. Tie said: so cxteudt‘d as to invite or encourage 
*And the true rule is that the party such negligence by dei^nsitors in the 
receiving such notes must examine examination of their bank accounts, 
them as soon as he has opportunity, us is inconsistent with the relations of 
and return them immediately. If he the parties or witli those e,st{iblislie(l 
docs not, he Is negligent; and negli- rules and us;iges sanctioned by bu.si- 
gence will defeat his right of action, ness men of ordinary prudoucc and 
This principle will apply in all cases sagacity, which are or ought to he 
where forged notes have been ro- known to depositors. We must not 
ceived, but certainly with more be understood as holding that tlie ex- 
strength where the party receiving amination by a depositor of his account 
them is the one purporting to bo bound must bi‘ f^o close and thorongli as to 
to pay. For he knows belter than any exclude the possibility of any error 
other whether they are his notes or not, whatever being overlooked by him. 
and if he pays them, or receives them Nor do ive mean to hold that the de- 
in xiayment, and continues silent after positor is ivanting in proper care when 
he has had sufficient opportunity to ho imposes upon some competent per- 
examino them, lie should be considered son the duty of mtdeing that examina- 
as having adopted them as his own.' tion and of giving timely notice to the 
These cases are referred to for the pur- bank of objections to the account. If 
pose of showing some of the circiim- the examination is matle by such 
stances under which the courts, to an agent or clerk in good faith and 
promote the cuds of justice, have aus- with ordinary diligence, and due notice 
tained the general principle that where given of any error in the account, the 
a duty is cast upon a person, by the depositor discharges his duty to the 
usages of business or otherwise, to hank. But when, as in this ease, the 
disclose the truth — which he has the agent commits the forgeries which 
means, by ordinary diligence, of ascer- misled the bank and injured the de- 
taining— and he neglects or omits to positor, and, therefore, has an interest 
"discharge that duty, whereby another in concealing the facts, tbe piincipal 
is misled in the very transaction to occupies no better position than he 
which the duty relates, he will not be would have done bad no one been 
permitted, to the injury of the one designated by him to make the re- 
misled, to question the construction quired examination, without, at least, 
rationally placed by the latter upon his showing that he exercised reasonable 
conduct/* The court then applied the diligence in supervising the conduct 
principle just referred to to the facts of the agent while the latter was dis- 
iu this case, and said: “It seems to us charging the trust committed to him. 
that if the case had been submitted to In the absence of sucii supervision, 
the jury, and they had found such the mere designation of an agent to 
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cliscliarge u. duty resting primarily 
upon tlie principal, cannot be deemed 
the equivalent of performance by the 
latter. While no rule can bo laid 
dovm that will cover every transaction 
between a bank and its depositor, it is 
sufficient to say that the latter’s dxity is 
discharged when he exercises such dili- 
gence as is required by the circum- 
stances of the particular case, includ- 
ing the relations of the parties, and 
the established or known usages of 
banking business.” The court, refer- 
ring to Welsser ». Denison, 10 N. Y. 
08, 70; Welsh Gterman-American 
Dank, 73 jST. Y. 421; Frank r. 
Ghemical Bank, 84 N. Y. 200, 213, 
which showed ti settled course of 
decision in the Jiighest court of tlie 
stale of New York sustaining the 
grounds upon which the Circuit Court 
proceeded in giving its judgment, 
said ; ** There arc, it must be conceded, 
some expressions in the first two eases 
which, at ffist glance, seem to justify 
the position of counsel. But it is to 
be observed, in reference to the ease 
of Weisser d. Denison, that it is said 
in the opinion of the court that, as the 
bank had not taken any action, nor 
lost any rights, in consequence of the 
silence of the depositor, the only effect 
of such silence was to cast the burden 
upon Mm to show fra\id, error or mis- 
take in the ac‘COunt rendered by the 
bank. From Welsh Germau- 
American Bank, it is clear that the 
comparison by the depositor of his 
check book with his pass book would 
not necessarily have disclos(*d the 
fiuud of his check, for the clieck 
when paid by tlie bank was. in respect 
of date, amount, and name of payee, 
as the depositor intended it to be, and 
the fraud was in tlie subsequent 
forgery by the clerk of the payee’s 
name. As the depositor vras not pre- 
sumed to know, and as it did not ap- 
pear that he in fact knew, the signa- 
ture of the payee, it could not be said 


that be was guilty of negligence in 
not discovering, upon receiving his 
pass book, the fact lhat his clerk, ox 
some one else, had forced the payee’s 
name in tlie indorsement. The latest 
expression of the views of the Court 
of Appeals of New York is in Frank 
7). Chemical National Bank. From 
what is there said it is evident that 
that learned tribunal does not give its 
sanction to the broad proposition that a 
depositor who obtains periodical state- 
ments of his accounl , w ith the vouchers, 
is under no duty whatever to the bank 
to examiiK* them, ami give notice, 
witliin !L reasousihle time, at eiTors dis- 
covered therein. ’Fhe court in that 
case, speaking by .Tndge Andrews, 
who delivered the opinion in Welsh ». 
Oerman-American Bank, refers to 
Weisser &. Denison. After observing 
that it was unnecessary forestate the 
ground of that decision, and adverting 
to the argument that where a pass 
I)Ook was kept, which Avas balanced 
from time to time and returned to the 
depositor, with the vouchers for the 
charges made by the bank, including 
forged (becks, the hitter is under a 
duty to the bank to examine the ac- 
count and vouchors, with a vit‘w to as- 
certain Avhollier the account is correct, 
he proceeds: ‘ It does not seem to be un- 
reasonable, in view of the course of 
business and the custom of banks to 
surrender their vouchers on the peri- 
odical writing up of the accounts of 
depositors, to exact from the latttr 
some Attention to the account when it 
is made up, or to hold that the negli- 
gent omission of all examiiwition ma 3 % 
when injury has resulted to the bank, 
which it would not have suffered if 
such examination had been made and 
the bunk had received timely notice of 
the objections, preehuh* tlie depositor 
from afterwards questioning its cor- 
rectness. But where bogus cheeks 
have been paid and charged in the ac*- 
count and returned to the depositor, 
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he is under no duty to the bank to so 
('onduct the examination that it will 
necessarily lead to the discovery of the 
iniud. If he examines the vouchers 
personally, and is him&elf deceived hy 
the skillful chanictar of the forgery, 
his omission to discover it will not shift 
upon him the loss which, in the first 
instance, is the loss of the bank. Banks 
are i)ound to know the signatures of 
their customers, and they pay checks 
purporting to be drawn by them af 
their peril. If the bank pays forged 
checks it commits the first offense. It 
cannot visit the consequences upon the 
innocent depositor, who, after the fact, 
is alsc>dt‘ccived by the simulated paper. 
So, if the depositor, in the ordinary 
(‘onrae of business, commits the ex- 
amination of the hank account and 
vouchers to clerks or agents, and they 
fail to discover checks which are 
forged, the duty of the depositor to the 
bank is discharged, although the prin- 
cipal, if he had made the examination 
personally, would have detected, them. 
The alleged duty, at most, only re- 
quires the depositor to use ordinary 
core; and if this is exorcised, whether 
by himself or his agents, the hank can- 
not justly complain, although the for- 
geries are not discovered until it is too 
late to retrieve its position or make 
reclamation from the forger." The 
court distinguished Slunufaeturerb’ 
Kational Bank Barnes, 65 111. 6U, to 
which they were referred in behalf of 
the depositor. Afterwarda there was 
H reference to other cases, as follows: 
' An instructive case is that of Dana i\ 
Bank of the Hepuhlic, ISa Mass, 156, 
158, where the issue was between » 
bank and its depositor in ref erenen to 
a check which the latter’s clerk altered 
after it had been signed, and before it 
was paid by the bank. The court said 
that the plaintiffs, who were the de- 
positors, owed to the bank * the duty of 
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exercising due diligence to give it in- 
formation that the payment was un- 
authorized; and this included not only 
due diligence in giving notice after 
the forgery, b\it also duo diligence in 
discovering il . * If the pi aintiffs knew 
of the mistake, or if they had that no- 
tice of it which consists in tho knowl- 
edge of facts which, by the exercise ol 
due care and diligence, will disclose 
it, they failed in their duty; and adop- 
tion of tho check and ratification of the 
payment will be implied. They can- 
not now require the defendant to cor- 
rect a mistake toils injury from which 
it might have protected itself but for 
the ncgligen(‘e of the plaintiffs. 
Whether the plaintiffs wore required, 
in the exercise of due diligence, to read 
the monthly statements or to examine 
the checks, and how careful an ex- 
amination they were bound to niako, 
and what inferences are to be drawn, 
depend upon the nature and course of 
dealing between the parties, and the 
particular circumstances under which 
the statements and checks were de- 
delivered to them.* So in Hardy d . 
Ghcaapeake Bank, 51 Md. 56S, 591, 
which was also a case where checks 
forged by the confidential clerk of the 
depositor liad been paid by the bank, 
and, as shown by the pass book, 
were charged to his account, the 
court, upon an elaborate review of the 
authorities, said, upon the general 
(Xucslioti, that ‘ there is a duty owing 
from the customer to the bank to act 
with that ordinary diligence and care 
that prudent business men generally 
bestow on such cases, in the examina- 
tion and comparison of the debits an<l 
credits contained in his bank or pass 
book, in order to detect any errors or 
mistakes therein. More than this, un- 
der ordinary ciroumstances, could not 
be required/'* 
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§ 332 - General rules. — An indorsement of a promiBhory note 
for collection ’’ makes the indorsee an agent for the collection of 
the 3iotc.^ Such an indorRement is restrictive and cannot be 
fihownij by parol, to be absolute.^ A bank, though it may have no 
interest in it, for certain purposes must be considered the liold(*r 
of a note left with it for collection.*^ A bank has authority only 
to receive payment of a note placed with it for collection ; it can- 
not sell or transfer it.^ A bank receiving notes for collection 
from its regular correspondent, cannot apply them to balancing 
the account between them whore it knows the notes wei'o sent for 


*Rf>ck County National Bank 
lIolHstcz*, 21 Minn. 385. 

» Third National Bank r, Clark, 23 
Minn. 268. As to kind of agency 
a bank haswlnma note or bill is placed 
with it for collection, its duty and it . 
liability for negligence in the dis- 
charge of that duty, see Bank of Mo- 
bile D. Huggins, (1841) 3 Ala. 206. In 
this case the Alabama Hnpremc Court 
differs ns to the duty to cause the 
note to be protested wJtli Uie New 
York courts In Smodt‘s r. Utica Bunk. 
20 Johns. 372: s. c., on error, 3 Co wen, 
668; McKinster zj. Bauk of Utica, 0 
Wend. 46; s. c., on error, 11 AVend, 
473. They refer to Colt r. Nohlc, 6 
Mass. 167; Tunno Lague, 2 Johns. 
Oas. 1, The question of damages in 
such cases is fully discussed hy the 
Alabama courts, and they comment 
86 


upon Bank of AVashingtou ». Triplett 
Neale, 1 r(‘t. 26, and Yan Wart r. 
Woolley, 3 B. & 0. 439; Hamilton v. 
Cunningham, 2 Brock. 350; Stowe v. 
Bauk of C*ape Pear, 3 Dev. 468; Branch 
Bauk at Alonlgomery a. Knox, 1 Ala. 
148. They diifer with the Louisiana 
Supremo C’ourt in Durnford r. Pat- 
terson, 7 Mart. 400; Crawford o, 
Louisiiuiji State Bank, 1 Marl. iN. S.) 
214; JMontiilet a'. Bank of the Unilcd 
States. 1 Mart. (N. S.) 365; Pritchard 
A Louisiana State Bank, 2 La. 415; 
Miranda (Jity Bank, CLu. 741. They 
comment on Alien Suydam, 17 
Wend. 368; St. John t. O'Connel, 7 
Port. (Ala.) 466. 

* Burnham ». AVebstcr, 19 Mo. 232. 
4 Wolff r. Walter, (1874) 56 Mo. 
292; Puller ». Bennett, 55 Mich. 867. 
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collection and that they belonged to a third person.^ Paper coining 
from one bank to another indorsed, and with direclioiLs to collect 
it, and there being nothing to indicate that the paper does not 
belong to the bank remitting it, may lie regardt^d the paper of the 
latter, although it may have been deposited by the indorser in the 
remitting bank for collection.^ One depobitiug with a bank for 
collectionnogotiable paj^er payable at a distant point, is cliarge- 
able with knowledge of the custom of banks to intrust the paper 
to other banks for collection at the place whore payment is to be 
made. The bank receiving such paper becomes responsible to 
The depositor as agent, with authority to employ another bank to 
collect it, and will not l>e liable for the negligence of irs (*orre- 
spondent in making the collection, if it has used reasonable care 
in the selection of its correspondent.® A bill of excliaiige or note 
received by a bank for collection which is payable at a distatit 
place, must be seasonably transmitted by the receiving bank to a 
suitable bank or other agent at the jdace of payment.^ A bank 
should neither send a check received by it for collection directly 
to the hank on which it is drawn, nor accept in payment a draft 
of the latter on another hank. Put the collecting bank\ negli- 
gence would be condoned by an order from the depositor to hold 
such a draft for a few days.® A suitable agent must be some 
other than the one who is to make the payment.® In receiving a 
note for collection a bank assumes the duty of taking the proptn* 
steps to fi X the liability of the indorser, and for a neglect of that duty 
is responsible to the extent of the damages suffered thcrel>yj 
Ooinmercial paper having been received by a bank for collection, 
there is an implied undertaking on its part that in case of its dis 
honor, the bank will take all steps necessary to protect the hold- 
ers’ rights against all previous parties to the paper.” A bank 

* Sweeny t\ JBastcr, 1 Wall. 1C6. »Hazlett ». Bank. 33S Pa. St, 338; 

* Oody V. City Kational Bank» 55 a c., 25 W. K C. 382, 

Mich. 879. ^Ibid. Bank v, Cfoodmun, 309 Pa. 

* Guelich o. National State Bank, 56 St 423. 

Iowa, 484. As to the duty of a hank ’ ’V\’’est v, St. Paul National Bank, 
when a note is placed with it for col- ^1893) 64 lUinn, 46G; s, <^, 56 N. W 
lection, see Fahenst). Mercantile Bank, Eep, 64; Borup o, Nininger, 6 Mina. 
(1839) 33 Pick. (Mass.) 880; Phipps 633; dagger e. National G<Tman- 
Millbury Bank, (1844) 8 Met. (Mass.) American Bank, 63 Mian. 880; s. e., 
79; Steele Russell, 6 Neb. 314. 63 N. W. Rep. 646. 

* Drovers* National Bank u. Anglo- ® dagger National German- Ameri- 
Am.erioan P. & P, Co., ISBradw, (III) can Bank of St. Paul, (1898) 68 Minn 

886; s. 0., 56 N, W. Rep. 646. 
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exercising reasonable care and skill in selecting an agent to pre- 
sent paper received for collection at a distant place will not be 
liable for tliat agent’s default.^ The duty of a bank, where it 
receives a bill or note for collection, and its transmission to 
another place is necessary, is discharged by sending it in due 
season to a competent, reliable agent, with jiroper iubtructious for 
its collection.^ A collecting bank, in another city, cannot, on 


* Stacy V, Dane County Bank, 13 
"Wis. 639; Loo d. Bank, 1 Chest. (Pa.) 
109. As to a unto payable at anotlier 
place, left tor collection with a bank, 
and its sciisjonably tiaiismitting it to 
a suitable bank in that place for col- 
lection, and the transmitter not being 
liable for any negligence of the latter, 
sec Pabens ?\ Mereautile Bank, (1839) 
3d Pick. 330; Dorchester Milton 
Bank New England Bank, (1848) 
1 Cush. ^MasM ) 177. 

^ .^Ina Inhurtmce Co. v. Alton City 
Bank, (1801) 3o 111. 343. As to the 
question of liability of a bank, occur- 
ring from the acts of its coms'poud- 
ents, the Illinois court said: Upon 
examination of the adjudged cases it 
will be found that entire harmony upon 
this question docs not prevail. In the 
case of The Mechanics’ Bank Earp, 
4 Rawle, 384, it was held that a hank 
in which bills had been deposited, 
having only received them for trans- 
mission to their agents for collection, 
at the place of the residence of the 
drawees, with the instructions of the 
depositors, was not liable for the fail- 
ure of the bank to whom the bills were 
transmitted to collect the money. In 
that case the court refers to the cases 
of Lawrence Stonington Bunk, 0 
Conn, 538, and The Bank of Wash- 
ington ©. Triplett & Neale, t Pet. 
36, and Jackson u Union Bank, 6 
Harr. & J. (Md.) 148, as sustaining 
the rule annoxmeed. Again, in the 
case of The Bank of New Orleans 
Smith, 3 HiU (N. Y.), 560, the court 
hold that when a bill is left with a 


hank for collection, and they i musmit 
it in duo season to a competent agent 
at the place of the residence ol the 
drawee, with the necessary direc tious, 
that they thereby fully dibchnrgo their 
duty and incur no further liability. 
In support of the rule the court relera 
to the cases of Eust-lladdain Bunk 
Bcovil, 13 Oomi. 303, and Pa bens 
The Mercantile Bank, 33 Pick. 330. 
The comt also refer to and ai^provo 
of the case of Allen c Merchants’ 
Bank of K. Y,, 15 Wend. 482, where 
the same doctiine is announced in these 
words: ‘And we hud, on an ex^imina- 
tion of these cases, they fully sustain the 
rule announced in this case,* It is true 
that tlie case of Allen a. The Mer- 
chants’ Bank, 33 Wend, 216, decided 
by the Court of Errors, announcers a 
different rule and reverses the decision 
of the Supreme Court. In that case 
the decision "was by a divided ccnirt, 
the chancellor deliviu'ing a dinseuting 
opinion. The last cage extrmds the 
rule, so that a bank receiving c*oni 
mercial paper for collection is liable 
for loss resulting from neglect, to 
banks receiving such paper for tnins- 
niission, where loss occurs by neglect 
of the agent to whom it is irausmUted* 
and makes no distinction in the two 
classes of cases. Where a bank re- 
ceives a hill or note for collection 
against a drawee or maker, re.sident nt 
the place of the bunk, or^ where the 
bank undertakes for its collectiou by 
tboir own officers, there can be no 
doubt that it would be liable for any 
loss that might result from neglect.** 
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failure of its correspondent, the transmitting bank, credit tlie 
proceeds of a draft or note, sent to it for collection, to its own 
account. It is liable to the owner.^ A bank will not be ren- 
dered liable for its omission to have a negotiable note, deposited 
wibli it for collection, protested, where a bydaw of the Imnk 
required the costs of protesting to be deposited with it, 'which had 
not been done.^ If bankers undertaking to collect bills, cheeks 
or notes for otherb neglect to give notice of the default of the 
makers, where it is the usage of banks to give such notice, they 
will 1)6 liable to the holders in damages.® A banker cannot hold 
the proceeds of a note, sent to him for collection and credit by a 
correspondent, against the real owner of the note to ap])ly on the 
credit of colloetions sent him by this correspondent, because he 
may keep an account with that correspondent for liis convenience, 
made up of money put there by him to draw exchange against 
it,^ TThere banks had kept account eux^rent with each other foi* 
years, crediting the one the other with paper received, ct(\, and 
llic paper appeared to be the property of the bank remitting it, 
it has been held that there was a lien for general balance on the 
paper so transmitted, no matter who was the owner.® The bank, 
to which was originally transmitted, for collection, drafts drawn 
on a corporation, sending them to a third bank for collection, and 
the latter taking acceptances from the officer on whom they were 
drawn, instead of the corporation itself, has been held liable to 
the bank originally transmitting the drafts for the damage ensu- 
ing from the act of the third bank.® The accidental loss or dis- 
appearance in a bank of a bill sent to it for collection would be 
presumptive proof of negligence.'^ Wliere one places in a bank, 
for collection, notes and drafts on third persons, giving no instruc- 
tions as to the kind of funds in which it may collect tliem, should 

Aa to a bank being relieved of ro- Johns. 37^; Bank of Utica McKin- 
sponsibility by using due diligence in ster, (18BB) 11 Wend. 47B; Curlils ?>. 
the selection of the correspondent to Leavitt, 16 N. Y, 9, 107. 
which it transmits for collection a bill *Bury Woods, (1885) 17 Mo. App. 
or note left with it for collection, see S45. 

Daly V, Butchers & Drovers* Bank, * Bank of Metropolis u. ISfow Eng- 
(1874) 66 Mo. 94. land Bank, 1 How. 234. 

^Hackett c. Reynolds, 114 Pa. St. « Exchange Hational Bank t>. Third 
398. National Bank, 112 U. 8, 276, 

* Pendleton v. Bank of Kentucky, ’Chicopee Bank Philadelphia 
(1824) 1 Mon. (Ky.) 171. Bank, 8 WaU. 641. 

*Smedes Utica Bank, (1823) 20 
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tlie bank receive payment in a currency then in general use^ of 
cl dej^reciated cliaractci* as compared with goldj tlio bank will bo 
held liable only for the real value of such depreciated currency-' 
A bank receiving a check in payment of a note hold by it against 
the drawer, after the check has been paid, cannot refuse to deliver 
up tlie note for cancellation on the ground that it liad not 
matured-® A collection made by a bank after it has susj)endod 5 
must be held by it as agent in trust for the owner The negli- 
gence of a collecting bank in not presenting a draft for payment, 
is the negligence of tlie holder.^ A bank’s duty, whei^e a note 
is left with it for 2 )rote&t, is to exercise oi’diuary and reasonable 
diligence in giving notice.^ A known custofcn to demand jmy- 
ment of a note, left with a bank for collection, without actually 
prcseniiiig the note to tlie maker in person, would bo binding 
upon indorsers.® A known custom of a bank to demand jjay- 
ment on the day before, or the day after, a note falls due, would 
bo binding on an indorser,'^ 


§ 333* Duty of bank. — When a bill or note is received by a 
bank for collection in the ordinaiy course of business, without 
any special agreement on the subject, and the bank in due time 


* Henry 'd. North. Bank of Ala,, 63 
Ala 0S7, in which the eollecUons were 
made in confederate money. 

* Union Savings Association v. 
Ch^UiR, (1878) 6 Mo, App. 587. 

* Jockusch u, Towsey, 61 Tex, 139. 

A Harvey v. Bank, 119 Pa, St. 313. 

^ Mount First National Bank, 37 

Iowa, 457. As to liability of a bank, 
rcjceiving note for collecfion an<i fail- 
ing to notify indorsers of its protest, 
and thereby disclinrging them, for the 
holder’s loss, see Bank of W ashington v. 
Triplett, 1 Pet. 35? Bird «. Louisiana 
State Bank, 93 U. S. 96. As to the 
duty of bankers in such cases, see Brit- 
ton ^7. Niccolls, 104 U. 9. 757. As to 
liability for neglect on the part of a 
bank receiving a note for collection, see 
ThompjioiL «. Bank, B Hill (S- C.), 77. 
As to a bank’s being protected from 
liability by its usage, and not being 
liable for the negligence of a notary 


Ici the matter of demand and protest, see 
Warren Bank v, Sultolk Bank, (1853) 
10 Oush, (Mass.) 583. 

Tones V, Fales, (1808) 4 Mass. 345; 
Whitwell^y. Johnson, (1831) 17 Mass. 
453, City Bank u Cutler, (1836) B 
Pick, (Mass.) 414. 

’ Jones V, Fales, 4 Mass. 346; 
City Bank Cutter, (1836) 3 Pick. 
(Mass ) 414. WJmt is a sulil(‘ient de- 
mand for payment of a note left with 
a bank for collection, see Trcdiek r- 
Wcndell, 1 N. II. 80. The eifcct of 
nsflge on the part of banks concerning 
d mauds on makers of notes, and no- 
tices to indorsers, see Lln(‘oln Kcmic- 
beck Bank v Page, (IBIS) 9 Hass. 155, 
Smith u. Whiting, (1815) 13 Maes. 8; 
Blanchard v. Hilliard, (1814) 11 Mass, 
85; Central Bank v, Davis, (1837) 19 
Pick. (Mass.) 875; aiicopee Bank 
Eager, (184^ 9 Met. (Mass.) 683. 
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delivers it to tlie notarj usually employed by it in such matters 
ho that the necessary dejnaud, protest and notice may be made 
and given, the bank will not be answerable for loss resulting from 
tlio failure of the notary to perform liis diity.^ Personal notice 
to the indorser may be dispensed with, and lie will be charged by 
the bare deposit of notice in the post office, even if it never 
comes to hand,^ In case a note payable on demand, at a particu- 
Lir place, bo lost, a court of e<tuity affords no remedy to the 
uwuer before a demand for payment has been made at the place 
designated.® A notice to a distant indorser of the protest, etc., 
of a note payable at bank must ordinarily be sent to his nearest 
post (office, but this rule may he dispensed with if shown that the 
notice wan sent to the place where the indorser would get the 
earliest iiitelligenee.^ In case the holder of a note delivers it to 
a hank with the understanding that this bank shall forward the 
note to another bank for collection, and it is so forwarded and 
received, the latter bank will be responsible to the owner of the 
note for any negligence in its eolleetioii wlioreof the owner of 
the note may suffer loss.’ So where the latter bank delivers such 
note to fclie notary public for demand, protest and notice, such 
notary was the attorney of the bank and was incompetent for the 
purpose of making sueli demand and serving such notice, and the 
demand was not properly made and notice was not properly 
served, so that the indorsers of the note were ontholy discharged, 
the bank Avas lield responsible to the owner of the note.® A hank 
having received a note for collection with direction that it should 
receive payment of the note in New York exchange, it being a 
bank of exchange as well as of deposit, the Iowa Siapreme Court 
held the acceptance in payment hy the l^ank of its own certificate 

J Citizens* Bank of Baltimore k for neglect in protesting, etc., notes 
Howell, 8 Hd. 530. deposited with them for collection, 

9 Bell Hagerstown Bank, 'T Oill see Chapman i\ McCrea, (1878) 63 Ind, 
(Md.), 223, 360. As to available defense of bank 

»Streater*t». Bank of Cape Fear, 2 when charged with such neglect, see 
•Tones Eq. (N. C.) 31. Locke Merchants, ISfational Bank. 

* Bank of the United Slates c. Lane, (1879) 06 Ind. 863. Liability of bank 
3 Hawks (K. G.), 463. An illustration for iailurc to present a bill to tho 
of a lack of diligence on the paili of a drawee, see Tyson State Bank, (1842) 
hank in sending notice of dishonor of 6 Blackf . (Ind.) 225. 
a protested bill of exchange to the » Bank of Lindsborg Ober, (1884) 
indorser. Hunyon Montfort, Busb. 31 Kans. 599. 
or. 0.) 371. As to liability of banks » Ibid. 
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of deposit payable on demand was a discharge of the indebted- 
ness, notwithstanding its failin*c to remit the amount to the cred- 
itor and afterwards becoming insolvent, it appearing tliat on the 
<iay it received this payment the hank was paying it>s obligations 
and had money on hand with whi(*h the eertifieato could havo 
been paid in casli if demanded, althoiigh it was actually insolvent, 
that fact not being known to the holder of the certificate.^ The 
measure of damages in an action against a hank with which a bill 
has been deposited for collection, and it lias failed to take in’uper 
steps to cliarge the drawer or indorsers, whereby the hohler of 
the bill was unable to collect it, tlie face of the bill, witli 
interest.^ Tiy delivering a hill held by it for collection to a notary 
with instnudions to protest on the wrong day, a l^aiik would ren- 
der itself liable to the owmw of the hill.'* It seems though that 
where negolinhlc paper is delivered to a bank for collection 
inei’cly, the ])ankV duty will he discharged hy a jiropcr demand 
of payment, and by giving notice of it-^ lum-payniciit to the 
bank’s principal only, without giving the proper notice' also to 
other indorsers, unless some contract or commercdal iisiige bo 
shown, to raise a more extended o])Iigatioii.‘ In a IMnssachusetts 
case it appeared that a bank, holding a note for collection, 
received the amount from an agent of tlie maker, and by mistake 
gave up to him a similar note of another person and returned the 
first note to its owner, to whom the maker paid it on demand, 
and immediately, though four days after the payment to the 
bank, examined the note in his agent’s hands, and, discovering the 
mistake, returned it to the hank and demanded back his money. 
The Supreme Court of Judicature lield that he was entitled to 
recover it back, with interest from the time of the demand, 
although the bank had meanwhile paid the amount to the owner 
of the other note, the maker of which was insolvent and the 

' British American Mortga^?e Co. ^ Commercial Bank of Kentucky r. 
}}. Tibhalls, 63 Iowa, 468, Varnum, (1873) 49 N. Y, 209. As to 

» American Expre^^s Co. -p. Ifaire, the liability of a collecting bank tak- 
(186B) 91 Ind, 4. For an iUustration ing a draft which may be dishonored, 
of the owner of a promissory note see First Kational Bank of Meadvillc 
placed for collection through a bank r. Fourth National Bank, 77 N. Y. 
and its correspondent not sustaining 339; s. c., 33 Am, Kep. 618. 
damage, see Indig National City * State Bank of Troy r. Bank of 
Bank of Brooklyn, (1880) 80 N. T. the Capitol, (1863) 17 Abb. Pr. 364; a 
100 0., 41 Barb. 348; 97 How. Pr. 67. 
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indorsers discharged fur want of demand.^ A contract to he so 
responsible, expressly proven or inferable from an unequivocal 
course of dealing, is necessary to hold a hanker receiving paper 
for collection absohitely rosponsilde for the amount previous to 
collection.® A bank will not he discharged from its obligations 
to procure a j>ruper presentiueiit and notice in ease of non-pay- 
ment of a note deposited with it by one of its customers for col- 
lection with a request to have it protested if not paid, by 
merely employing a notary for the purpose of making a demand. * 
'Where presentment is not iiocessary to charge the parties, and 
woiihl be useless if made, a bank with which a draft is placed 
for eullectioii would not be liable for neglect to present it.^ A 
maker of a note paying it to the bank holding it for collection 
cannot recover the payment from the bank on the ground that 
the bank has failed to remit to the owner.® A bank will not 
be held liable for an omission to protest notes deposited with it 
for Bafe-keeping and not for collection.® The plaintiff bank in 
a Connecticut caae brought its action to recover of a national 
bank in the hands of a receiver the amount of notes or bills scut 
by it foi* collection to tins bank. The circumstances were these : 
Its cashier had given notice to the cashier of the defendant bank 
to protest and return all paper not paid. The notes, drafts and 
cliecks of one of the inakez's which had been sent by the plaintiff 
bank to the cashier of defendant bank for collection and charged 


* ADdrews V, Suffolk Bank, (1859) 
12 Gray (Mass.), 461. 

^ Scott V, Ocean Bank, (1861) S3 N, 
Y. 289, affirming 5 Bosw. 192, 

•Ayrauli Pacific Bank, (1868) 6 
Robt. (K. Y.) 887; affirmed in 47 K Y. 
570. 

^Hobley p. Clark, (1868) 28 Barb. 
390. In Jacobsohn % Belmont, 7 
Bo&w, 14, a banker, who, under pecu- 
liar circumstances, acted with the 
knowledge and concurrence of the 
owner of the paper in delaying to pre- 
sent it for collection was held not 
liable for negligence. 

» Smith V* Bssex Co. Bank, (1866) 
22 Barb. 627. 

* Rew Orleans Canal Co. u. Bscoffie, 
2Xia. Ann. 880. As to diligence re- 


(piiied of a bank receiving a note or 
bill for collection, and its liability in 
default of such diligence, see Capitol 
State Bank a. Lane, 52 Miss, 677. As 
to the rnles governing as to demand 
and presentment of notes payable at 
bank, see Lewis ©. Planters' Bank, 8 
How. (Miss.) 267; Bllia v. Commercial 
Bank of Katchez, 7 How. (Mss.) 294; 
Harrison v, Crowder, 6 Smedes & 
Marsh, (Miss.) 464, Barlow v. Plant- 
ers’ Bank, 7 How. (Miss.) 129. When 
the note remains during the whole day 
of the day it falls due, allowing days 
of grace, see Duncan v. Watson, 6 
Cush. (Miss.) 187; Goodloe o. Godly, 
18 Smedes & IVfarsh, (Mlss.)2B8; Bland 
Commercial & Railroad Bank, 3 
Smedes & Mursh. (MIssO ^0. 
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to the latter and posted in the account against the defcinluiit 
bankj were not paid by him or the acce])tor»s and were proicfated 
or returned, and no notice of their non-pay incut was given to the 
])laintif£. A. semi-monthly statement of llie account was sent ]}y 
the cashier of the remitting bank to the casliier of the eollecting 
l>ank and its correctness acknowledged by the latter. Tlic 
Supreme Court held that the remitting bank iiad a right, after a 
reasonable time bad elapsed without nolice i>f noa-paymiuit or a 
return of the papers, to charge the amount of the notes, bills 
and checks to the defendant bank and to recover in assumpsit for 
an account stated.^ In case the holder of a note delivers it to 
a bank, with directions as to the approiwiation, but not the 
manner of realizing the proceeds, the hank will l>e authorized to 
discount the note or collect it at maturity.^ 


§ 334* Rules as to notes payable at bank. — The presump- 
tion is proper that when a note is made i)ayahle at a hank 
the parties expect collections to he made through tlic hank, an<h 
though the l)ank holding the money is techiuf*ally the agent of 
the dopositoj*, yet the money that may l^e depobite<l to mc(jt such 
a note is deposited for the holder of tlie nolo, and it would 
require no act of the depositor to auth(;rize the })tink to pay it.” 


Whex’e a note was made payable 
ited with the hank the amount 
and the bank afterwards failed, 

' National Pahquioquc Bank v. Pirst 
National Bank of Betliel, (1870) 86 
Ooun. 88 j. In this ease the bank de- 
fended partly on the gronnd of fraud- 
ulent practices of its cashier in col- 
lusion with the drawee. Of this 
branch of the defense, the court said; 
“It is perfectly apparent that the 
cashier of the defendant bank received 
the notes, drafts and checks sent by 
the plaintiffs for collection; that he 
had ostenbibly the powers usmlly 
given to the cashier of such an asso- 
ciation; that it was his duty to collect 
them or to protest and return them; 
and that by retaining? them without 
collection, protest or notice, ho made 
the defendant bank liable to the plain- 
tiffs for their amount. The finding 
shows gross fraud on his part, by col- 

87 


at a bank aiwl the maker dopoj*- 
ueees»ary to fully di8chai‘ge it, 
the Iowa Supreme <^ourt held 

hiding with Soclcy, t») permit hU 
paper to uccnmuhite in the bank nn- 
pnid, by failim? to cntiu* the paper 
upon the books of the bank, and to 
inlorm the directors of its possession 
and uon- payment, and iu pt*rmittint; 
the account of the phiintiif to accu- 
mulate in such an unusual uuuhut 
and to such an unusual <‘X;tcnt without 
informing them of it. It aKo shows 
gross n<*gHgencc in the ollleers of the 
defendant hank in intrusting Us entire 
management to [the cashkT'|. But 
these facts do nut eonstituteudefense, 
unless knowledge of tin in can be 
brought liorac to the pUiintifT.” 

^ Drown t, Pawtucket Bank, (1888) 
10 Pick. (Mass ) 88, 

* Lazier e. Honin, 05 Iowa, 75. 
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tliai tlic dei^osit was a full defense to the action of the payee or 
indorsee against the maker.^ Notes payable at bank must be pre- 
sonied to the bank for payment to charge the indorsor.^ A bank 
would not be authorized to receive the money for the payee of a 
note not in its pos'^ebsion simply because the note w'’as made pay- 
able at that bank.® When a note payable at a bank ib held by it, 
the note should remain in the bank until the completion of busi- 
ness hours.^ The known custom of a bank, that notice to the 
directors thereof, who are indorsers on notes, should bo left on the 
(-asluerV desk, instead (d* being delivered to the directors, would 
be binding on llio direr torb/‘ The practice of banks to givi* 
notice to the inakerh of notes of the time of their maturity can- 
not, where such notice has been delivered, be substituted for a 
domanil fur payment so as to charge the indorser.*’ A bank 
whicli by mistake has certified a promissory note made payable at 
its biuikiiig bouse to bo ‘‘good^’ can correct such niUtake before 
rightb and lialulities have been incurred nr losses biistaiued in con- 
.se^pionce uf When a note is made payable at a bank, all that 
the holder is recpiirod to do is to 'make demand for payment at 
the l>ank,'^ Wliero a note payable at bank ib left tliere, and 
remains during banking hours on the last day of grace, and 
Fundh are provided for taking it up, that would be stiflicient evi- 
deiii^e of deinaud aud refusal of payment,® In the absence of 

Hbiih (‘umstancos, was entitled to recover 

’Sullivan ?>. Mitchell, I Carolina from the i)riucij>al and hi'j truslces 
Law Henobitoiy t’ \ 483^ Smith n, the amount of the note bo canceled 
McLean, N, 0. Tenu Rep. 73. and delivered up. 

^ Chcu('y r. Libby, VM U. S. (JS. « Weld r. Gorham, (1813) 10 Mass. 

U^luiitcrs’ Bank 3Iar3diuin, 5 llow. 360. As to notice of protest by mail 
397. lu Bewey a Bowers, 4 where that method of service is the 
Ircd. (N, C.) 58H. a bank received usage, see Benedict®. Rose, 16 S. 0. 639. 
trom the maker of a note which it had As to notice hy a bunk of non-pay- 
di&counted u draft on New York and mciitol note, see Bank Wallace, 13 
agreed to apply the proceeds, if the H, C. 347. 

draft was collected, to the payment of Farmers' Bank of Maryland i>, 
the note after declining to receive the Dm all, 7 G. & J. (Md.) 78. 
draft in discharge of the note. After- ^ Second National Bnnkof Baltimore 
wards the cashiei* of the bank, by o. Western National Bank of Balti- 
mistakc, supposing the draft to have more, (1878) 61 JVId. 128. 
heenpuid, canceled the note and de- ^Bank Flagg, 1 Hill (S. 0.), 177. 

livered it to the prin<*ipal. It was sj^afayette Bank McLaughlin, 

soon ascertained that the draft had (Super, Ct. Cincinnati, 1846) 4 West, 
l)eeu‘ protested and never paid. It Law J, 70, 
was hdd that the bank, under the oir- 
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any special contract, a bank witli wlxioh notes arc dcposifoil 
only bound to receive tlie money, if paid, and, if not paid, to fix 
the liability of tlio parties Ixy due demand and notice.^ The 
maker of a note paytiblo at bank will be presiinied to (*unsent to 
be governed by tlie custom of the ])ank Avilli regard to making 
tlioiii and of jxayinont of sucli indet'.® Where, l)y the custom of 
a bank, notos payable there and in its poshe>ssion and not paid dur- 
ing banking hours on the day on wliieh they fall <hie, are eon- 
hidered as dishonored, without any formal demand, then no sueli 
formal demand and probeniniont wtjuld bo nccossary lu charge an 
indorser.® Where the bank at wliieli a note is payable is tlie 
holder, it would ho a sufficient demand for ilieutficersof the bank 
to hand it to a notary after banking liourb, telling him th<‘re are no 
funds to meet it.^ When dihcoimting a noU* or bill, sluaild a bank 
inquire of tlie one presenting it as to the indor.sc‘rV reddeuce, and 
send a notice to the place named, this would be .sufficient to 
charge the indorsor, even though he may never have resided at 
the place named,*^ A person indorsing a note with the kmiwl- 
edge of a custom of a bank not to give out ii<»tes bir protest 
until three o’clock on the third day of grace would be bouml 
thereby.® Where the known and established usage in a liarik as 
to papers, the thir<l day of grace on whi<3li falls on Sunday, is not 
to demand payment until Monday, the bank receiving a note, the 
third day of grace falling on Sunday, to be collected according 
to the known and established mode of trausaatiug its business, 


Crow «5. Mechanics’ Bank, 12 La. 
Ann. 692. 

^Harrison o. Crowder, 6 Hmedes & 
Marsh. (Miss.) 464. 

^Cohea v Hunt, 2 Smedcs & Marsh. 
(Miss.) 227. In Mount p. First Na- 
tional Blink, 37 Iowa, 407, tho note 
was left with the bank for protest 
without direction as to where notice 
to the indorser was to he sent. The 
notice was sent hy mistake to a person 
of the same name as that of the in- 
<lorsor and living in the neighborhood. 
The court held that the bank W'as not 
liable for negligence. 

^U. S. Bank t?. Corneal, 2 Pet. 
648, 


^ Palmer Whitney, (1863) 21 Ind. 
68. In Commereial & Railroad Bank 

Tluiner, 7 How. (Miss.) 448, it was 
held that gonemlly a note payable iu 
bank sliould bo pre.sentocl for payment 
during banking hours, but i^horo it 
was the custom of tlie bunk to keet) its 
back door open, with its tidhT pre.seiit 
after banking hours to answer demands 
then made, and a note was then pre- 
sented, and tho toller answered, ac- 
cording to the truth of the case, that 
there were then no funds and had not 
been during the day to pay tho note, 
the presentment was good. 

®Bank of Columbia v» Me Kenny, 
3 Cranch Oir. Ct. 361. 
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would not be liable to damage for omitting to demand payment 
on Saturday/ 


§ 335* When a bank is liable for failure to collect a note. 

An Ohio bank having purchased a note payable at the bank- 
ing ofGice of another bank^ from the payee, the payee indorsing 
the same, sent it to tlie bank, at which the note was payable, for 
collection. The note was not paid when it matured, and the 
bank owning the note brought its action against the bank, its 
agent, for collection, upon the ground that hy its negligence ilio 
owner had lost its right to hold the indorser liable. The trial 
court rendered a judgment in favor of the defendant. This judg- 
ment was reversed by the Supreme Court of Ohio, which held 
that the hank which held the note for collection had lieeii guilty 
of negligence in the matter and was thereby liable to the owner 
of the note.^ 


i Patriotic Bank v. Parmers’ Bank 
of Alexandria, S Orancli Clr. Ct. 5d0. 
Ah to liability of bank for negligence in 
sucli matters, see Bank Burns, 13 
Colo. 539; s. c., 31 Pac. Rep. 714; 
Drovers^ Nat Bank o. Anglo-American 
Packing & Prov. Co., 117 111. 100; s. 
0 ., 7 N, E. Rep. 601; Bank t Good- 
man, 109 Pa. St, 424; H. c., 2 Atl. Rep. 
687; ParwcU Curtis, 7 Biss, 102; 
Indig Bank, 80 N. Y. 100; Briggs 

Bank, 89 N, Y. 183. In Holmes 
Roe, 62 Mich. 199, it was held that 
where the person receiving a check 
upon a banker and the hanker on 
whom it is drawn arc in the same 
place, in the absence of special cir- 
cumstances it must be x^resented for 
payment the same day or, at least, the 
day after it is received; but, if in dif- 
ferent places, the cheek must be for- 
warded for presentment on the day 
after it is received at the latest. See, 
also, Hamilton v, Winona Salt & Lum- 
ber Co., (1893) 95 Mich. 4§C. 

«Bank Bank, (1892) 49 Ohio St, 
351. The opinion of the court evinces 
a full and careful discussion of the 
law relating to the questions involved, 


and shows such a statement of the 
facts which exi^lain its ruling, that we 
give it in the words of the court. It 
was said: “The real conlcutiun be- 
tween the parties was wht4her [the 
liayec], the indorser of the promissory 
note, had been discharged from liabil- 
ity to the [phiintill] hy reason of the 
negligence of the [defendant], Tho 
note had been transmitted to th<’ [de- 
fendant] for collection and was not 
paid at maturity. If [defendant] by 
its negligence had discharged the in- 
dorser, then it should beheld liable for 
tho damage it thereby caused; but if, 
notwithstanding the alleged negli- 
gence, [the indorsor] remained liable, 
it should be exonerated, for all the 
duty it owed to the [plaintilT], in case 
tho note was not paid, was to take 
such action as would charge the in- 
dorser. When the note matured the 
[defendant] in error notified the makers 
and one of them came to its banking 
house, A plain and simple duty then 
confronted the [defendant]: Either to- 
require payment of tho note, or, in de- 
fault thereof, to take such action as 
by the law merchant was necessary to 



COLLECTIONS. 


§ 33G] 


im 


§ 336 . What action on its part will relieve a collecting 
bank from liability. — The Uuitccl States Circuit C(Hirt of 
Appeals for the sixth circuit has held that a hank receiving a cer- 
tificate of deposit issued by a hank for C(dle<‘tion and nuiilin^i)^ it 
to the bank which issued it, with a re(iuest for a reinittanco, was 
guilty of negligence. But in this particular ease it appeared that 
the plaiutifi hank on May 8, 1888, mailed to the defendant hank 
the cortifieato of deposit for collection, and on May ninth the lat- 


charge tho indorser. It did neither. 
That the note was coiiditioually paid is 
suggested; what that may mean in this 
connection is not dear. No doubt, 
that, as hetween the holder and the 
maker of a promissory noh*. a condi- 
tional payment may he made; hut the 
rules of the commercial law require a 
holder, who intends to hold an in- 
dorsor liuhle, to give notice to the lat- 
ter of the default of the maker. Any- 
thing less than a full and absolute 
payment is a default, but nothing l(‘ss 
than that measures the duly of the 
maker. In this ease, however, there 
was no conditional payment made. 
True, the [defendant] had in its hands 
the means of enforeing payment, hut 
did nothing, it simply accepted the 
maker’s promise that, if [the payee] 
did not give further time, they would 
pay the note. If the [defendant] had 
given notice to the [plaintiff] of the 
default of the maker, it would have 
discharged its duly, for it w'ould have 
afforded the latter an opportunity to 
give notice to [the indorser]. Lawson 
??. Bank, 1 Ohio Bt. 200. Where, liow- 
ever, a holder of a promissory note 
passes by an immediate indoi*a(T, and 
serves notice of non-paynumt upon one 
more remote, ho cannot avail himself 
of the time the immediate indors(*r 
would have had to serve the remote 
one if the holder liad given notice to 
the former; but the holder in that case 
must give notice to the remote indorser 
within the same time that he is re- 
quired to give it to the immediate 


indorser. 1 Parsons on Notes & 
Bills, oil; J)ohr(«e /’.Easiwood, Car. 
& P. 250; Siinjison i\ Turn(*y, 0 
Hump, 419; linwo r. Tipp(‘r, IJj 0. B. 
240; ilarsli r. ]\ra\well, 2 210. 

Therefore, if the letter of [the makers] 
had hetm sullieicnt in form and sub- 
stanre U> lix the liahility of [the pajeo 
indorser I if was mailed too late and 
for that reason he uas discharged. 
This release of [the indorser] was nu 
nceomplished fa(‘t before the mak<‘r.s 
of the note ajjplied to him fo extend 
the time of payment. The omission 
of the hank to require payment, or in 
default thereof to give th<‘ necessary 
notice to charge [the imlorser] was 
caused hy the sidicit alien of tins 
makers. ^ ^ * The most careful 
scrutiny of the record fails to disclose 
that [the indorser ), up to this time, 
said or did anything tt> mislead tho 
hank or lo induce it tt) relax its vigil- 
ance, or omit any step nc(*essary in 
law” to charge him as indorser, [The 
indorser], therefore, Inid a perfect de- 
fense against any action taken to 
charge him as an indorser, unless by 
his suhsequent conduct he has for- 
feited his right to set up this de- 
fense.” After discussing whether 
there was sufficient iiotict' to the in- 
dorser and whether he was estopped 
to defend, the court then ratide this 
query; “Was due diligence shown in 
giving this notice?” This was an- 
swered as follows: “The last day of 
grace w^as October 17 and the letter 
was not mailed until the 19th, two 
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ter mailed it to the bank issuing it. On Juno first the defendant 
l>ank credited tlie plaintifE bank with the item in the account 
ein’iTiit for May, and wrote that nothing had been heard from 
tlic bank ishuing the certificate after rej^eated m(j[uiries, and 
requetoted that the matter be investigated and a duplicate or a 


(lays hitc*r To constitute duo dili- 
tjcDt'e it should have heeu deposited 
in the i)OS1 office in time to have de- 
])aited in the eui'liest mail 1o the resi- 
dence of [the indorsin’] that departed 
a ftcr husin css hours on the IStli. Law- 
son Bank, 1 Ohio St, 206. It is true 
that it the Ldefeuiitint] had chosen to 
j?ive notice of non-payment to the 
[plaintilTI that the [plaintiff] would 
Iiave luid one day after it ro* 
ceived notice within which to give 
notice to [the indorser] and in that 
ease a notice to [hyV] the [plain- 
tiff] to [the indorser] on the 19lh of 
OetobcT would have been in time, 1 
Pars, on Notes & Bills, 513; Lawson 
p. Bank, 1 Ohio t^t. 206. On October 
17, 1888, the day after the note ma- 
tured, one of the inakei'S ^ ^ ^ 
was (mllecl into this hank and his at- 
tention was directed to it; the makers 
then Imd funds in the bank which 
could have been applied to its pay- 
ment, l)ut upon [this maker’s] repre- 
sentation that his firm was pressed 
lor means it was induced to indulge 
them until they could apply to [the 
payee] for a short extension of the 
time of payment, promising to pay it 
if [he] refused to extend the time. 
After two days’ delay, they mailed the 
letter of October 10, to which ho re- 
ceived in answer [the payee's] letter of 
the 20tb, giunting the favor, of which 
the bank was at once advised; it there- 
upon continued to receive and pay out 
for the makers large suras of money 
until November 1, 1888, on which day 
the makers assigned their property in 
trust for their creditors, having assets 
snffioiont to pay only a few cents on 


the dollar of their indehteduess. No 
doubt hut for tliis lei t er oi [the payee’s] 
the hank would have charged this 
jiot(‘ against the maker’s deposits, and 
In that way demand its payment, If 
[the indorser I had heeu influenced by 
the facts, and chose to grant an exten- 
sion to the milkers, and the l)ank 
relying thereon had paid out all the 
funds of the makeis before the assign- 
ment was made, and thus lost its 
means of indemnity, lie should he held 
to abide the conaeiiuences. But he 
had no such knowledge. He neither 
know that he had been discharged by 
the bank's neglect, nor Unit the bank 
had indemnity within its control. His 
granting the extension was an indis- 
creet act in itself, and he should not 
be ch.irged with consequences that he 
had no reason to suspect would 
flow from it. On the contrary, 
this bank [the defendant here] was 
iin actor in the entire transaction, 
With means of payment in its hands, 
it (’hose to indulge the makers in 
direct violation of its duty to tho 
[plaintiff]. It knew this indulgence 
was grain! ed to the makers of tlie note, 
expressly, to enable them to apply for 
an extension of payment to one who, 
upon the face of the paper, was only 
liable in case it did the very duty 
that it must of nceessity violate to 
grant the indulgence. And when the 
letter from [the indorser] was made 
known to it, and it proceeded to act 
upon the extensions granted, it had no 
reason to believe that he had gmnted 
the extension with knowledge of tho 
facts, and it took no action to advise him 
of their exiacence, Under those circum- 
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ruiiiittauce obtained from tlic issues of the cortifi(*atc. On Juiu* 
twenty-second, having received no answer to tins hotter, the 
defendant bank wrote the plaintiil hank lhat re]^eati*d h‘ttors 
about the item had remained unanswered, that they liml wriiteii 
the plaintiff bank for a duplicate, and that tluy 7 iow <‘liarged the 
plaintiff bank with the item, wliicli was acconlingly done in the* 
account current for June. This closed llie correspoiuleiiee witli 
reference to the matter. The issuers of iliis certificate continued 
in good credit until after January 1, 1880, when they failfnl. 
The Court of Appeals held that under thobc bnds the d(‘fcndant 
])auh was not responsible to the ]*lamtiiT hank for more than 
nominal damages, approving <>f the instruction of tlie I<»wi‘r <Mnn’t 
that those letters and the charging back amounted to a rimnneia- 
tipn of the defoadant’s agency so far as the defeiulant could 
renounce it, adding that the defendant could not, by its ivminchi- 
tioUj put an end to the agency us the facts then were, and r(»lievc 
itself from liability without the consent, express or implied, of 
the plaintiff, and that such consent wonld bt* implied from the 
silence of the plaintiff after being informed of the rcmuiciation ; 
and that if the plaintiff made no objection to the renunciation, 
the defendant was not liable for damage thci'oufter resulting from 
events subsequent, and not from the sending of the certificate to 
the issuers for collection,^ 

§337* Rules as to checks and drafts. — A bank receiving 
a bill for collection from another bank, becomes the iigent of the 
remitting bank and not of the owner of the bill, and, in the 
absence of agreement to the contrary, wtudd bo aic<,weruble to the 
remitting bank for neglect in the dihcliargt* of its duties as agent, 
whereby 1;hat bank sustains loss or damage.^ It is the <lnty of a 
bank receiving for collection a bill payable at a future time to use 
due diligence in presenting it and in giving notice of a failure of 
due acceptance, or where a bank receives a bill for collection, pre- 
sents it for acceptance, and gives no notice of non-acceptance, it 

stances [the defondant] must lie held ^Pirst Kat. Bank of KvnnsviUc r. 

to have assumed the risks thatnatu- Fourth Nat, BauUof Louisvilks (IHUB) 

rally flowed from its actions, one of 66 Fed. Rep. 067. 

which was that [the indorserl might * Commercial Rank v. Union Bank, 

avail himself of a defense thus af- (t854) IX N. \ . SOd. 

forded to him by its own negligence.” 
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■\\in be licU liable to tlic owner for the amount of the bill in case 
the acceptance be defective.^ A bank acting merely as collecting 
agent of drafts, without knowledge that the money collected was 

he received in any way for its own henelit, or to he applied on 
ail indebtediiesb toifc, or on its own account, will not bo held to 
liave received the money in payment of its indebtedness or on its 
account.^ A bank receiving a draft for collection, witli instructions 
from the holder of the draft to collect the money due on it and 
hold the same until called for, by crediting it to the account of 
uiiother in violation of tlio iustimctious, will become liable to the 
holder for whom collection was made.* Where a collection of a 
<lraft is made for the owner under a direction of himself, or 
some one accompanying him, given in his presence and hearing, 
to hold Ihc money until one or the other of the two sliould give, 
further directions as to the disposition of tlie money, and this 
other person afterwards have the money paid to himself or placed 
to hU credit to make good an overdi*aft on his own account, the 
liank would not he liable U> the owner for the sum collected/ It 
is the dut3" of the hank with whicli a check or bill is deposited 
for collection, to transmit it to a suitable agent to demand pay- 
ment ill such a maimer that no loss may hapjieu to any jiarty to 
the cheek, whether the drawer, indorser or indorsee/ The 
acceptor of a bill of cxcliange, discounted by a bank, with bill of 
lading nttaclied, wliich the acceptor or other hank l*egarded as 
genuine at time of acccptauee,l)ut which proved to be a forgery, 
lias been hold bound to pay the bill to the bank at maturity/ 
The rule upon which tliis holding was made was that bad faitli in 
taking negotiable pajior, which will defeat recovery thereon, must 
be something more than failure to inquire into their considera- 
tion, because of rumors or general reputation as to bad character 
of maker or drawer/ The words for collection,” appended to 

' Walker i\ Bank of Htate of N'ew * Goetz a Bank of Kansas City, 110 
York, (1854) 9 K. Y. 582, affirming 13 D. S. 551. 

Bari). 6S6. t tbc holders of drafts 

* Merchaata’ Bank of Canada must bear the loss where they liave not 

Union B, B. & Transportation Co., been returned or presented in a rea- 
<1877) 69 N, y. 878, aonable time and the drawer has be- 

3 International Bank p, Ferris, 118 come insolvent. Collingwood t), Mer 
466. chants’ Bank, 15 Neb. 121. 

< Ibid. 

* Drovers’ National Bank v. Provis- 
ion Co., 117 111, 190. 
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an indorsement upon a clieck, limit the cflfect wliicli the indoi'se- 
mont would have without them and give authority to tlic holder 
only to collect for the benefit of the iiulorbcr.^ It may bo shown 
by a bank taking a certified check on another bank, cither as a 
payment, on account, or for the purpose only of collection, that 
the check had availed nothing, where the bank so receiving tlu‘ 
che(*k may have discharged its duty by an effort to collect it.* 
A bank receiving a check for collection and retaining it for four 
days witLout presenting it for payment, or making any oiler for 
its eolleetioji, or giving any notice to the depositor of its non- 
payment, has been held in North Carolina liable for lohs ensuing 
tlierofroin.® Where a bank received a check upon it&elf for col- 
lection, being at the time a large creditor of the drawer, ami 
failed without excuse to notify the depositor of the n<ui-payineni 
of the cheek, it was held guilty, in law, of negligence, and that 
by its action the bank had made the check its own and was liable 
for its whole amount.'* A bank receiving a check for collection 
payable at a day subsequent, would bo liable to the owner for 
failing to present it at the proper lime where it had proseiilod it 
for payment without allowing days of grace.*" A bank receiving 


‘ Hoffman «. First National Bank of 
Jersey City, 17 Vroom (N. J ), 604. 

^ Drovers’ National Bank r. Provis- 
ion Co., 117 111. JOO. In Bickford 
First National Bank of Chicago, (1866) 
43 111. 338, the check was drawn and 
ocrtificti and deposited in a bank after 
ten o’clock a. >r., and before throe 
o’clock r. w. on a ccrlain day, where it 
remained until nest morning, when it 
was token in the usual course of busi- 
ness to the bank 'on which it was 
<lrawn. The bank was closed and con- 
tinued so. The check was protested 
for non-payment and due notice given. 
The Supreme Court of Illinois held 
that there was sufficient diligence to 
bold the owner of the check. In New 
York, etc., B. R. Co. r. Smith, 4N. J. 
Law J. 34, a certified check was 
given on a New York bank to the agent 
of the railroad company in Newark. 
By a rule of the company the agent 
cotild not indorse the check, but was 
88 


re(j[mrc(l to send it to the principal of- 
fice in New Vork city. Two days 
after the check was given it was rc- 
tunied in due courbc of collection to 
the Newark bank, which had mean- 
while failed. It was held that there 
was no negligence in the preseutathm 
of this cheek which wonld prevent the 
company rccov(*ring the amount ot 
the check from the drawer. 

® Bank (if New Hanover r. ICcnan, 
76 N. C, 340. 

4 Ibid, An illustration no want 
want uf reasonable diligence in the pre- 
sentation of a check for payment 
Werk r. Mad lUver Valley Bank, 
(1858) 8 Ohio 8t. 301. As to the effect 
of delay in presenting cheek for pa\ - 
ment, see Blcwart r. Smith, (1867) 1 7 
Ohio St. 82; McGregor r, Ijoomis, 
(1850) 1 Disney (Ohio), 247. 

^ Ivory r. Bank of Missouri, (1865), 
36 Mo. 475. 
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from a depositor a check upon anotlier bank for collection, slionld 
tlie collection fail, 'without fault of the bank receiving the chock 
for collection, has a right to return the check and cancel the 
credit given the depositor for the amount.^ The bank in an 
Indiana case, holding a chock drawn in its favor, indorsed it to a 
bank ‘‘ for coilectioii for account of ” itbclf, and sent it by mail to 
this hank with a letter from itb cashier, stating, “ I inclose for 
coIloctioTi and cr., as state<l below ” (specifying this and other 
cheeks and drafts sent). The check was placed hy this l)auk on 
its colloetiou register, where were entered only such checks 
3»eecived for collection as were treated as the property of the 
parties sending them, no credit being given therefor until they 
were collected. The ea&hicr of this bank indorsed the check for col- 
lection and transmitted it to a third bank, with authority hy letter 
to credit the second bank with the proceeds when collected. On 
the same day the transmitting bank failed and Avent into the 
hands of a bank examiner. Tavo days afterguards the third hank 
collected the check, Avitli notice by noAvspaper repoi’t of the 
failure of the second bank, but not notifying the drawc*o of this 
fact of which they had no notice. The collecting hank then 
credited the failed bank w'ith the amount collected on tlic check, 
it being then, on account of previous dealings, legally indebted 
to it. The bank examiner also having in charge the books of the 
failed bank, without the consent of the remitting hank, credited 
it and charged the collecting hank with the amount of the check 
oil the books of the failed bank, which, at the time it received 
the check, Avas largely indebted to the remitting hank. In thih 
action, brought by the latter against the eolleeting bank, the court 
held that it was entitled to recover ; that the indorseinont of the 
check to the failed bank did not vest title in it, or give it any 
right to the proceeds ; that the accompanying letter meant that it 
should collect for the remitting l)ank and place the proceeds to 
its credit and not that the failed hank should treat the check as 
its own or credit the remitting bank therewith before collection ; 
that the transaction did not make the former the debtor of the latter 
before the cheek was collected, or deprive the latter of its rights 
to the check or its proceeds before its collection by the former ; 

^Decatur National Bank Mur- » aid, 51 Oal 64j Boyd «. Emerson, 29 
phy, (1881) 9 Bmdw. (111.) IIS. Sec, E. C. L. 68. 

^ 80 , National Gold Bank MePon- 
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that the collecting bank was the agent of the failed hank, and 
being notified by the indorsement on. the check that the bitter 
was not the owner of it or entitled to its pro(*ceds, the former 
had no right to credit the amount to the latter on its inJobted- 
ness to the former ; that the notice it had of the failure of its 
correspondent was sufficient to ro(piiro the collecting bank 
to regulate its action wiili a view to the rights of the remitting 
bankj as affected by the failure of its correspondent; that tlic 
directions in the letter of the casliier of ilie remitting bank iotho 
failed bank constituted an authority to mingle the fund with Ibo 
general funds of the bank when collected, whereby the former 
bank would become a general creditor of the latter instead of 
being entitled to the fund ; tliat tho insolvency and suspenMon of 
the latter operated as a revocation of such authority, and if it 
had authority to collect at all after its suspeiibion, the former 
hank would be entitled to the specific fund, and the<*o!lee1ing 
bank, being an agent of the failed bank, had no more power or 
right as to the specific fund than its principal ; tliat the rights of 
tho remitting bank were not injurioiWy affected by anytliing done 
by the bank examiner with its knowledge or consent, and that the 
fact that the collecting bank had credited the amount collected 
upon its debt against the failed bank, did not discharge it froui 
liability,^ A bank to which an inland bill of extdiange is 
transmitted for collection through the intervention of another 
hank, becomes tho agent of the payee and is answerable to him 
alone for any breach of its duty in relation to the bill.® 
Where accounts are kept hetween different hanks, and one of 
them fails to pay over money received on drafts or liills of 
exchange collected for the other, the remedy is against the 
defaulting hank, and not against the drawer of tho hill or draft.*^ 
Should a bank receive a bill for collection and omit to pi'csent it 
at the proper time or place for payment, and a loss be sustained 
in consequence of such an omission to present it for payment, the 
hank would be liable to the extent of tlie loss.* And the rigid 
of action against the hank would not be waived by the owner ot 
the hill withdrawing it from the custody of the bank ; nor would 

1 First National Bank r. First Na- « Kupfer v. Bank of Galuna, (1864> 
tional Bank, (1881) 76 Ind. 661. 34 Til. 338. 

* Farmers* Bank Owen, 6 Oranch ** Branch Bank at Montgomery ik 
Cir. Ot. 504. Knox, (1840) 1 Ala. 148. 
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tlie l)ftnk be discharged from its liability to answer for its iicgli- 
genee by the pursuit of any of the parties liable upon the bill.^ 
The facts of a ease in the federal court for the district of 
C\}]orado were as follows i The bank sued here received from tlie 
plaintiff bank a sight draft for collection, drawn by the plaintiff 
hank ou a third bank against funds actually to the credit of the 
drawer; the defendant received this draft for collection January 
tenth, and treansmitted it directly io the drawee, its correspondent, 
on tlie same day ; it shonkl have reached the drawee in two days ; 
the drawee continued good until January Iwcnty-ninth, when it 
failed. The drawee did not acknowledge the receipt of the draft, 
and, ill fact, the draft uiisearried and never reached the drawee ; 
the dofeiiclant made no inquiries about it until February ninth ; 
the plaintiff and defendant both supposed, meanwhile, that the 
draft had been paid ; the defendant gave the plaintiff no notice 
of any kind in respect of the draft until February eleventh. In 
its action against the collecting liank to recover the amount of 
lIiG draft, the collecting bank was held liable on the ground that, 
by its negligent omission of duty, a loss had resulted to the plain- 
tiff.*'^ The measure of damages in such a case was held to be the 

* Ibid. As to the time within which in respect to inquiry and notice. The 
tlio holder of a bill of exchange must defoaclant bank allowed an unreason- 
prebcnfc it for acceptance, see Bank of able time io eljipae before it made in- 
Bennington t'. Raymond, IS Yt. 401. qniry concerning the draft, and more 

^ First National Bank of Trinidad than a rwonable time had elapsed bo- 
r. First National Bank of Denver, fore the failure of the Kansas City 
(1878) 4 Dill, 290. Diulok, C. J., Bank ocourred. It was this nogli- 
said: have fully examined the ad- gence that caused the loss, sinco it is 

judged cases relating to the duty and established by the evidence that the 
responsibility of a bank which under- draft woxild have beeu paid if it had 
takes to act as a collecting agent for been presented at any time before the 
its customers or for other banks. They suspension of the drawee on the 
(dearly show that the defendant bank 29th day of January. Here, then, 
ought to have ascertained, within a was an unexcused delay for lifteen (jr 
reasonable time, whether the draft sixteen days to make any inquiry or 
transmitted had been received by its give any notice. Aside from the ens- 
correspondent, and if not to have ad- tom or usage pleaded in defense * * * 
vised the plaintiff thereof. The prac- the decisions in England and in this 
tice of banks to send such checks or country are uniform that such delay to 
drafts directly U the drawee (as in this malre inquiry and omission to notify 
case) is attended with some obvious the party interested, as occurred in 
additional peril, and does not weaken, this case, impose a liability if loss is 
if indeed it does not increase, the dili- thereby occasdoned.^* 
gence required of the collecting bank 
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full amount of the draft,^ In an early Connccthiiit case if 
appeai’ed that the plaintifl had drawn a bill of exchangCj payable 
to liis order, upon a person residing in the city where the defend- 
ant bank did business ; that he indorsed it iii blank and lodged it 
with a Now York bank for collection ; that tlie (‘asliior of that 
bank indorsed it in blank and forwarded it to a bank in ConiUM^ti- 
cut, the cashier of which indorsed it in the same manner and 
transmitted it to defendant bank, each of these indorsements being 
made for the purpose of collection only. The money was paid 
to the defeudaut bank by the acceptor, and the defendant claimct] 
in this action of the drawer the right of treating it as a collection 
on account of the Oonneeticut bank, through whicli it came to 
defendant, and to set off the avails of the collection to tlic (uvdii 
of that bank upon the general account between the banks. The 
Supreme Court of Connecticut held that the defendant was not 
the factor or banker of the Connecticut bank llirough whicli it. 
received the bill, and as agent, or in any other capacity, di<l not 
have a lien on the avails of the bill for the general balance (►/ its 
account with that bank.^ Tliey further held that the custom of 
transmitting bills for collection from one bank to another, and 
crediting on account the avails received, whatever effect it miglit 
have had between themselves, could not affect the claims of a 
third person, who may have confided the collection of a bill to 
one of them, without assent, either express or implied, to the 
mode of transacting their biibiness.® 'Wlierc a draft was <lcpobiic(l 

* First National Bank of Trinidad r. to be nearest in value 1o the sum uU- 
First National Bank of Denver, (187S) vanced. but without any special aijree- 
4 Dill. 290, nient to that effect. This dO(*s not in- 

® Lawrence v. Stonington Bank valid«\to the bunker’s genenil lieu upon 
(1837) 6 Conn. 620. The court referred all tlic other bills in Ids htiiirt'^, but lu* 
as follows to certain Fnglish cases: may retain tliem in order to secure the 
“Til Jourdainc ®. Leprone, 1 Fsp. 60, puynieulof his ^encml balance. Thest- 
it was said by Lord Kenyon that a cases, and others to the sainc^ effect, 
banker had a lion on a note paid into are inappropriate to the one before us. 
his house, and of course a right to re- The Imnsaction of sending notes for 
tain it for hia geucral balance. The collection from one bank to iiuothcr 
doctrine more clearly appears from the has no analogy to the paymmit of notes 
case of Davis Bowshcr, 5 Tcrmll(*p. to a banker and obtaining discount on 
488. A customer lodges bills of cx- a jmrt of them/* 
change in the hands of his hanker gen- » Lawrence p. Htoninglon Bank, 

orally, and when the banker advances (1837) 0 Conn. 631. That bills of ex- 
money to him he applies it to the dis- change must be presented to the 
count of such of the bills as happen drawees in a rensonablo time, and that 
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dll H bank directions that it should be treated as a separate 

iund. and was forwarded for collection to another bank^ which 
failed, and the drafts and deposits between the two banks had 
hren constantly changing, it has been hold that the owner of the 
<lraft hhoiild share j>/*o rata, with other creditors,^ Where sliowii 
ill an action against a bank for money received to its credit tiiat 
Ihe bank employed to collect certain drafts, and that the 
money was paid to its eorrespoiidcnt, a hank in the place whore 
the drawee lived, and that the correspondent forwarded a draft 
for the money to tlie defendant, it would devolve upon the latter 
ti> j^how that, through no default or want of diligence on its part, 
the draft was not paid.® Where acceptance of a draft is refused, it 
is not necessary to present the draft for payment.® A bank 
receiving a bill for collection becomes the agent of the owner, 
aud in the discharge of its ohligations as his agent is hound to 
present it for acceptance without reasonable delay, and io present 
it for payment upon maturity ; if not accepted or nut paid when 
presented the bank sliould take such steps by protest and notice 
as arc necessary to charge the drawer and indorser. Otherwise, 

w !iat is a r(‘abonabl<‘ time denemis upon (mt in settling the latter’s indebtedness 
the facts in each ease, hce Monteliiis to it, see Jllillikin r. Shapleigh, (1865) 
Cliiirlos, 76 in. 303; A\ alsh Dait, 23 36 Mo 506, 

\yis. 334, Knott r. Venable, 42 Ala. ** Exeter Bank r Gordon, 8 K. H. 
186; Veazic Bank Winn, 40 Me. 00; 66,78. In Knnnemaker Lanier, 
East River Bank i). Gedncy, 4 E. D. (ISe?) 48 Barb. 334, the bankers had 
Bmith, 582; Phoenix Ins Co. Allen, ieceiv<‘d for collection a dmft upon a 
It Mich, 501, Eugitt Nixon, 44 Mo. trust company, and on presenting Iho 
390; Aymnr p. Beers, 7 Cow. 705; Sice same at thdr office roedved in pay- 
?>. Cunningham, 1 Cow. 397, Robinson ment the cheek of the trust rompany 
Ames, 30 Johns. 146; Bachellor v. upon a bank and surrondered the draft. 
Priest, 13 Pick. 899; Wallace ti. Agry, The hankers neglected to present the 
4Maaon, 83d< chock for payment on the day they 

^ Edson r. Angell, 58 Mich, 336. received it, and before banking hours 
* Bimpson d* Waldby, 63 Mich. 439. on the next business day the trust 
As to the responsibility of abankem- company suspended payment and its 
ployed to collect drafts upon parties at chetdewas dishonored on presentation, 
a distance far the failure or dishonesty The Supremo Court of New York held 
of its correspondent selected by itself » that the bankers, by surrendering the 
see Simpson c, Waldby, 63 Mich, 480. draft, assumed the responsibility of 
As to the light of the owner of a bill taking the check of the trust company 
remitted through a bank for collection in payment, and that the existence of 
to recover it of the hank, notwith- a custom in the city of New York 
standing the latter's^ placing the emong business man to take the checks 
arhuunt to the credit of its correspond' of the trust oompahy without certiflea- 
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it hceomes liable to the owner for iln^ <Lauiagcs whb*!! lie mav 
'sustain by hueli iiegloet to |M*rfonii ij‘< dutit'.s, unloj^s tliorc Ikj houio 
agreeiuont to the contrary, cxj>rcs^ or iniplu‘(L* 


§ 338. Negligence of a bank as to check held for collection. 

In a late Kansas caho the [layi'c of a clieck upon a bank brought 
action against the clra\V(‘r, basing his a<4ion upon the fact that there 
was money to the credit of the <lrawer in the bank, and Iho bank 
becoming insolvent, Imd made an assignment, and tin* f'lKMdc c.irne 
back unpaid. It ap]>eared that tin* ]),*iyee of the eheck had placed 
it in the hands of his bankas bis agent for (‘olh^ciion, and the 
hitter had sent it to tlio drawee for collection. 'Die (pie'^tion for 
decision by the Supreme (\)nri of Kansas was stated to be 
whotber tlio negligence of the ]mec and his uirent, his bank, in 
sending the check directly to the drtiwee <»peratod. umUn* tlu* 
facts agreed upon, to disrlnirge the drawtw from liahilit;^. 'Hie 
<*onrl said ; Frojji the agreerl statement it appeals tliat tlu* 
check reached Jiichiiehl on the li!th of 1 ka'ciidu'C. IsSP, aft(M* 
business hours; that the bank on wliiidi it \vas drawn was open, 
.doing a general business, rcaadving <lep<)sits und payiiig money on 
checks during its regular banking hotu*'- on the thirteenth. Dur- 
ing that day a letter was written, addressed to tlie |])ay<*eV b«auk|, 
with winch wh' 4 inclosed the check and tlie stntemeut ^ No finals 
in bank.’ This letter was dejiosited in the jiost office after bank- 
ing hours, and received at | the pla(*e whc*r(* the <*heck was drawn j 
after business hours on the fourteenth. TIic refusal to pay waes, 
therefore, not <»onimunicafbd to any one until tlie fourfemitli. Dan 
it l>e presumed that if the elieck had been regularly presented over 
the counter to the Ititffitield Rank on the thirteenth a false 
answer would Jiavo been given, as was in fa<*t given by letho* and 
payment refused ? It is admitted that the defendant had mon* 
tlian money enough to his credit to meet the ch<»ck, Jlad pre- 
sentment been made by another agent of the lilaintilf and pay- 
ment refused, steps miglit have been taken innnediatcly to pro- 
tect the drawer’s rights ; l)ut, the check being in the hands of 
the drawee, of course no effort could he made by it to prosecute 
itself, and the fact that payment -was refused was not eommuni- 

lion, in the fiawo xnaiiDer as hank * Montgomery County Bank r, Al- 
checks, was no defense to an acUou hy bany City Bank, (1853) 7 N. V. 459. 
the owners of the draft to recover the 
amount of the same. 
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Gated to the Qjayec’s hank] until the night of the day following 
the last one ou which iho Richfield Bank was open for businesb. 
It might be that the answer “^ISro funds in bank’ was literally 
true, and that the Richfield Rank had not the money with wdiich 
to make payment at any time <1nring the clay of the thirteenth ; 
hut wc are not at liberty to indulge iii any presumptions of that 
kind, the agreed facts showiiig that it received deposits and paid 
checks during the whole of that business day. This case must be 
decided in accordance with established principles, and the fact 
tliat the Richfield Rank was a small concern in a very sparsely 
peopled part of the state, and perhaj3S never had any large 
amount of funds in its possession, cannot be ma<]e a pretext for 
breaking down those wholesoiiu^ rules of business which have 
been built up aud defined with so much care and precision. The 
request in this case by letter "svaft not an ordinary demand of pay- 
ment calling for current funds, hut was a request for Tvansas City 
exchange, which the drawee would of course be at perfect libort) 
to refube. In cases of thb kind a hardship necessarily results to 
one party or another. Courts, in their decisions, mubt be guided 
by fixed rules. The plaintiff, having trusted in the good faitli of 
the Richfield Bank by sending the clieck to it, mubt bear the 
burden of the loss occasioned by its failure occurring after tlie 
day ou wliieh regular preseutuioiit should have been made.” ^ It 

^ Auderson «. Rodgers, (Kans. 1894) will not be discliar^yed from liability; 
86 Pac. Hop. 1067, 1069. The rulinij but when a person, having funds ou 
wa,s the result of an application of the deposit in a bank, draws a ehc(jk 
principles declared in these words: “It against them, the holder of the chuck, 
is true, as was said by this court in if he delays its prebentment, assumes 
Gregg -p. George, 16 Kans. 546, that ‘ in the risk of the failure of the bank. It 
order to charge the drawee of a check, is .said in Daniels on Negotiable Inslru- 
the same strict rule of diligence in menls, (g 5S6}: ‘The fact that the 
making demand and giving notice of check is presumed to be drawn against 
non-payment does not obtain as incases deposited funds makes it of even 
of ordinary bills of exchange. As a greater importance than, in the case of 
general rule he is not discharged un- a bill, that a check should be pre- 
less he sulfers some loss in conse- sented, and that the drawer should be 
qncnce of the delay of the holder,' If notified of non-payment in order that 
the drawee of a check has no funds on he may speedily inquire into tlie causes 
deposit to meet it, or if, having funds of refusal, and be j>lacQd in a position 
au the bank at the time, he afterwards to secure his funds which wcu*e do** 
withdraws them, and the check is not posited iu the bank.' The rule, how- 
paid on that account, the drawee ever, as to the time allowed the holder 
[drawer?], having suffered no injury for presentment of a check, in order 
by reason of delay in its presentment, to relieve him from the risk of loss by 
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would not be negligence on tlie part of a l)ank receiving a check 
from one of its customers for collection to forward the check by 
mail ; but if, failing to hear from it within a reasonable time, the 
bank neglects fB^make inquiry or give notice, this would bo neg- 
ligence, and the bank would make itself liable for ensuing loss 
occasioned by the drawer^s insolvency.^ 

§ 339- When a bank collecting a draft is liable to the 
owner. — It was held in the federal court for the district of 
Indiana that a bank which was an indorsee for collection for 


failure of the drawer, is definitely 
fixed by the authorities: (1) Where the 
j)ayee to whom the check is delivered 
receives it in the place where the bank 
on which it is drawn is located, he 
must present it by the close of bank- 
ing hours on the next business day. 
(2) Where the check, as in this case, is 
drawn on a bank located at a place 
<iistant from that in which it was re- 
ceived by the payee, it must be sent 
for presentment for payment by mail 
on the next secular day after it is re- 
ceived, and presented on the next day 
after its I'cceipt. In this case the 
check seems to have been forwarded 
for paytnent in duo time, but it was 
sent directly to the drawee by mail, 
with the request that the bank of 
Richfield remit the amount by mail in 
exchange on Kansas City. The 
[payee’s bank], therefore, elected the 
drawee of the check as its agent for 
collection. That this was negligence 
is well settled by the authorities. It 
is said in Daniel on Negotiable Instru- 
ments (volume 1, § 328a), *For the 
purposes of collection, the collecting 
bank must employ a suitable sub- 
agent. It must not transmit its checks 
or bills directly to the bank or party 
by whom payment is to be made, with 
the request that remittances be made 
therefor. It is considered that no 
firm, bank, corporation or individual 
can bo deemed a suitable agent, in 
89 


contemplation of law, to enforce in 
behalf of another a claim against itself.’ 
This proposition is sustained by 
abundant authorities. Drovers* Nat, 
Bank Anglo-American Packing 
Provision Co., 117111, 100; s. o., 7 N. 
B. Rep* 001; Bank t\ Burns, 13 Colo. 
539; s, 0 ., 21 Pac. Rep. 714; Bank 
Goodman, 100 Pa. 8t. 422; s. c.. 3 Atl. 
Rep. 687: First Nat. Bank of Evans- 
ville Fourth Nat. Bunk of Louisville, 
6 C. C. A. 183; a c., 56 Fed. Rep. 
907; Parwell v. Curtis, 7 Biss, 160; s. c., 
Fed. Cases, No. 4,690.” It was in- 
sisted before the court that inasmuch 
as the check was forwarded in due 
time and came into the hands of tlie 
drawee, which refused payment, uiui 
returned the check with the state- 
ment " No funds in bank/* the defend- 
ant was not inj^ired b3' the mode of 
presentment; that an answer <tf ‘'No 
funds,** sent by mail, was as effectual 
a refusal to pay as though raaile 
across the counter at tho bank. To 
this the court said: '' Where due pre- 
sentment is not made tho burtien of 
proof is upon the holder of the check 
to show that the drawer has not suf- 
fered injury.** Ford e. IVIcClung, 5 
W. Va, 166; 2 Pars. Notes Ss B. 71; 2 
Dan. Neg. Inst. § 1588; Daniels s, 
Kyle, 1 Ga. 304. 

* Shipsey Bowery National Bank, 
(1876) 69 N. y. 486. 
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jiccount of a prior indorsee for collection was liable 1o the owner 
of iiie draft for the amount collected, and not remitted to the 
owiuT or the prior indorsee, notwithstanding credit for the 
amomitwas given the latter and he charged the collector and 
credited the owner, and was charged for the same by the owner, 
and though the collector, hy virtue of an agreement Avitli ii-i 
indorhcr, wherchy the amount due from one to the other for col- 
lections was to ho placed to the latter’s credit with a certain bank, 
wrote to tliat bank to idaco tlie amount to the credit of tbe prior 
iiid(»rber, which or<ler il couhl have countermanded after uolice 
of the latter's failure.^ In a case in the federal court it appeared 
that the owners id* a bill of excliango scut it to a certain hank 
indorsed by them for colleetion. At the time the bank received 
the bill of exchange it was insolvent, to the knowledge of its* 
managing officer, an<l on tliat day, or following morning, it failed. 
Prior to its failure this hank indorsed the bill of excliango to 
another bank, wliicli (‘ollcctcd it and kept the proceeds, crediting 
the insidveut bank, which was indebted to it, with the amount 
collected. The court hold that the first bank ac(pured no title 
hecauso of its fraud in not disclosing its insolvency, and the col- 
lecting bank had no better title, as the owner’s indorscuumi 
showed that the bank was merely the owner’s agent to collect tlie 
proceeds,® 

§ 340* When indorser of a check is relieved of liability,— 

The question of liability of an indorser of cdiecks drawn payable 
to his order, by one upon a bank with which the latter kept an 
account, to the bank in which he placed the checks, they being 
received as cash as shown by the record of the ease, and not for 
collection by the bank, has been considered in a recent case lief oro 
the Nebraska Suiiremo Court. There had been delay in the 
presentation of the checks, and the court declined to lay down 
any rule by which the indoi'see of a cheek must present the same 
for payment in any given, time to hold the indorser. But in this 

* Commercial Nat. Bank of Cincin- Nat. Bank of Chicago Bank, 3 Fed, 
nad 0 . Hamilton Nat. Bank of Ft. Rep. 257, Blaine v. Bourne, 11 R. J. 
■Wayne, (1890) 4& Fed. liep, 880. See 119j Bank HubbeU, 92 N, E. Rep. 
Sweeny e. Faster, 1 Wall. 173; Bank 1034; White 0 , Bank. 109 TJ. S. 638. 
of the Metropolis n. First Nat, Bank of ^ NaUonal Bank, (1800) 

7ers^ City, 19 Fed. Rep. 808; Bank 48 Fed. Rep. 867. 
t>. Amiattong, 89 Fed. Bep. 684; Firat 
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particular ea«e they Iield that the elicokrt wore nui i^rcbcnied iu a 
reasonable tinie.^ 


^ First Nationiil Bank of Wj^nort^ i\ 
Miller, 37 Nob. oOO. 'riie courl con- 
^(lereti the quetitioii as to whothor the 
indorsee as damtii^eil b\ tin* delay in 
presenting the cheeks as ^vliollj im- 
material, upon the rulcstate<l,asthe\ 
said, in the rono\^iiig caws: “ In ISortli- 
western Coal Ct> r Bowman cSt ('o , (h) 
Iowa, loO, the court sa}". after dccidinn 
that the phiintitf had held the (heck in 
question an unreasonable tinn* before 
presenting it, and that ii (ould not 
recover against indorser*. • ‘The fa(*t 
that the drawer had no funds in the 
hands of the d ranee when theclnsk 
was (irtjwn, makes no dilVm-ence.’ In 
Gough i\ hitaats, 13 Wend ottl, the 
Supremo Court of N<‘w York -ay * It 
there has not been due diliffenci* iu 
presenting the cherk for pu.Mueiit, the 
indorser is discharged, allliougU helms 
not been prejudiced by the delay.' 
The NebiMska court said furthci : ‘ The 
authorities all say that in order to hold 
tin indorser of a cheek it must h(* pro 
aented hy the indorse<‘ in a rcasonahh* 
time, and as to what is a reasonahle 
time, dcpeiuls upon the facts and eir 
cumstanees of eadi parlieulnr <*ase.' 
Tho facts in this caso 'v\erc that tli<3 
checks were placed in the bank abmit 
the close of banking hours, on the 31st 
day of May, 1890. The bunk on which 
they were drawn was in a place 
twenty-seven miles distant from tin* 
location of tho bank receiving th(*m, 
and a mail left the latter place at G i*. 
M, daily, arriving at the place where 
the bank upon which the checks were 
drawn was located, at 9 r. ir. of the 
same day. The bank receiving the 
checks made no inquiry of the bank 
on which they wore drawn, as to 
whether the checks were good, nor did 
it at any time advise that bank that it 
held the checks, but on the day of 
their rec^pt mailed them to a bank 
in another state, which bank sent 


ihem by mail io a !«mk in Omaha, 
Nohinska, whit^h bank in turn heid 
them by mail l»> tht‘ bank on -whicdi 
llu\\ W(‘rc drawn, Uny :irri\mg tlnu'c 
on Juin* where thc;^ wen* Ihcu pro 
testi^d lor non pa>m(*ut. Tn iSmith r 
Janes, JiO *VYend. 19?, the Supreim 
('ourt of New York ssqA . ‘The holder 
of a elmdc tan ieco\ cr against the in 
(lor.ser only wh(*« he has used due 
diligeius* iu pveseutiug or giNing uotk(‘ 
f)f dfinand m nd lu m jnent ’ '* 

When* the pniliesnll n side in the same 
phui*. flu* ehe( k should he presented 
on the d.u it is rec(‘i\e(l, or on the fol- 
lt)wim* da.\, and ■v^hell payable at a 
diflereni trom tb.u in wliieh it U 
negt»tialed, it should be forw’ardcd b,v 
tlu* mail on tlic sjime or the nevt 8U(* 
ciH'ding ( 1 * 1 } tor presentment ’ Sc(*, 

also, H(jlmes /\ Hoe, G‘3 Mich. 199 
In Mohan k Hank r. Hrodt‘ri(‘k. lt» 
Wend. 3(M,the Supreme (burt of Now' 
York say. * A cheek ou a bunk for the 
l>aymeiit of momn , to eharg(‘ mi in- 
tlorst'r, must be presented with all di*^ 
pat( It and diligeiict* consistent wdih the 
transact ion <d other enminereial eon- 
and it was accordingly held, 
where a <*heek was rc(‘(*iv(»d in Mchen- 
t*<*fad\ oil th<* 14th of .fanuar}, dmwn 
(»n a bunk in Albany, adistanec of six- 
te(‘n mile*; from the frvrmcr plac(% and 
hetw(‘en which pi, ices th<*rc is a daily 
mail, and not pr(*sented until the Cth 
of F<*hrimry, that liudies was imputable 
to the holder, and i hat tho indorser was 
discharged. .Vlthough it is said that 
cheeks are like inland bills of exchange, 
and arc to be governed by the sainci 
principles, great(‘r diligence is required 
in presenting them than in presenting 
bills of exchange.' This ease wa*« 
affirmed by the Court for the Correction 
of Errors in 13 Wend. 133. See to the 
same effect Northwestern Coal Co, »• 
Bowman, G9 Iowa, ISO.” 


End of Volume I 



